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RULES 
FOR THE 


GOVERNMENT OF THE SUPREME COURT. 





I. 


The oldest Judge in commission is President of the Supreme Court, 
and, in his absence, the next oldest in commission shall preside for the 
time being. 

II. : 

When the Judges deliver separate opinions, the junior Judge shall 

proceed first, and so on, in order. 


il. 
The President shall superintend matters of order in the Court House. 
RULE IV. 


When writs of error issue, a sci. fa. to the defendant in error (to 
hear errors,) shal] issue at the same time, and shall be returnable at the 
same time the writ of error is returnable. 


¥: 


On the return of the writ of error, and sci. fa. served, errors shall be 
assigned within the three first days of the term; joinders in error shall 
be filed within three days thereafter, if the term should last so long, and 
if not, then on the first day of the term; otherwise, the errors shall be 
taken to be confessed, and there shall be judgment accordingly, unless 
the court, by the consent of the parties, direct otherwise. 








RULES FOR THE GOVERNMENT 
VI. 


In cases of appeal, errors shall be assigned, as on writ of error; oth- 
erwise, error shall be considered waived, and proceedings shall be had 
accordingly, and joinder to error in appeal shall be made instanter; 
otherwise the error assigned shall be taken to be confessed, and judg- 
ment shall be given accordingly, unless the court give further time. 


VIL. 


As soon as there is a joinder in error, each party shall furnish to 
each judge a statement of the case, and the points he relies on. 


VI. 
All motions shall be in writing, signed by counsel, and filed of record. 
IX. 


The parties may, by leave of the court, set their causes for argument 
on any given day, or the court may set a cause for argument; and 
where a cause is called, as set for hearing, by the clerk, by the parties 
aforesaid, or by the court, if either or both parties do not proceed with 
the argument, the court will take the cause to be submitted, and proceed 
accordingly. 

X. 


Each attorney employed in a cause, shall mark his name to the cause, 
otherwise he shall not be heard on the argument of the same. 


XI. 
Whenever any alteration is made in the entry of the clerk, a memo- 


randum thereof shall be made in the margin, and signed by the Presi- 
dent of the court. 


XI. 


At the end of each term, and immediately preceding the adjournment 
of the court, the court shall make a memorandum in the book of judg- 
ments and proceedings, which memorandum shall state the number 
of pages containing the proceedings of that term, and shall state the 
number of the page of the book where the same ends. 


XII. 


The clerk of the supreme court shall, on the first day of each term, 
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deliver to each Judge a copy of the record in each cause in which there 
was an assignment of errors at the preceding term, or which may have 
been filed in his office ten days before the term. 


XIV. 


The statement of points relied. on, to be furnished by counsel to each 
Judge, shall be delivered on the first day of each term.. 


XV. 


In all cases where the sci. fa. is returned not executed, and the de- 
fendant in error shall enter a voluntary appearance on the first day of 
the term to which the sci. fa. is returnable, the plaintiff in error shall 
assign his errors within the three first. days of such term; and where 
the defendant in error shal! appear after the first day of such term, he 
shall give notice of such appearance to the plaintiff in error, or his at- 
torney, on record, who shall assign his errors within three days after 
such notice given. 


XVI. 


That all writs of error, (in which a sci. fa. shall be returned execu- 
ted, or the defendant or defendants shall enter a voluntary appearance 
on the first day of the term to which such writ is returnable,) shall be 
argued at such term, unless, for cause shown, the court shall grant a 
continuance to either party. 


XVIL. 


That in all cases where the State may be defendant in error, the no- 
tice, required by law to be given, shall be served on the attorney gen- 
eral, or on the circuit attorney in the district where the writ of error 
is brought. 


XVIII. 


It shall be the duty of the several clerks of the supreme court, before 
the commencement of each term of their respective courts, to enter 
in a particular docket, all causes pending in their said courts, in the or- 
der in which they stand in the course of proceeding, setting, as nearly 
as may be, a due proportion of causes to each day; and put up in acon- 
spicuous place in their respective offices, at least sixty days before 
the commencement of each term, a list of causes to be tried, specifying 
the day on which each cause is to be argued, and keep such list so set up 
until the commencement of the term; and shall, from time to time, add 
to such docket and list, all causes which may be brought into said court 
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within the said sixty days, setting them for argument as aforesaid, and 
all causes shall be argued, or otherwise disposed of, in the order in which 
they stand on the docket; but by agreement of parties, or the order of 
the court, any cause may be placed at the foot of the docket, but shall 
be disposed of when called a second time. 


XIX. 


In all cases of scire facias to revive judgment for the purpose of 
making it a lien upon lands, the premises upon which it is intended to 
operate as a lien, shall be specifically described. 


XX 


The statement of points now required to be made for the use of the 
Judges, shall consist of a clear statement, in fair, legible writing, of the 
facts of the cause; and then the points relied on shall be made in nu- 
erica] order, accompanied with a brief of authorities relating to each 
voint, and the bearing of the authorities on each point shall be noted, 
‘vith the leading reasons to support thesame. ‘These briefs must be de- 
i:vered on the first day of the term, unless good cause be shown to the 
contrary. If this rule is not complied with, the court will take the cause 
to be submitted. 


XXI. 


No motion shall be argued, unless the court direct the same to be ar- 
cued; but the parties may make a brief, as by the above rule. 


XXII. 


The clerks of the supreme court are required to furnish a copy of the 
record, in every case in the supreme court, to the appellant or plaintiff 
in error, and to the appellee or defendant in error, if applied for, to be 
charged in the bill of costs against the unsuccessful party, and collected 
as other costs. 


XXIII. 


In appeals in chancery cases, errors shal] be assigned on or before 
the third day of the term to which the appeal is taken, as in cases at 
law; and if errors be not so assigned, the cause shall be subject to the 
same rule as for want of assignment of errors in cases at law; provi- 
ded, however, if the court shall hold three days, and if not, then errors 
shall be assigned when the court shall direct. 





OF THE SUPREME COURT. 
XXIV. 


That no member of the bar be permitted to take a record out of 
court, without leave of the court. 


XXV. 
Persons applying for license to practice law in this State, shall pro- 
duce satisfactory certificates of good moral character, from some per- 
son or persons, known to one or more of the Judges. 


XXVI. 


Persons making such certificates shall state therein, whether their 
belief of the good moral character of the applicant is founded upon 
their own knowledge, or upon the information of others; and when it 
is founded upon the information of others, the names of such other 
persons shall be given in such certificates. 


XXVII. 


Letters containing, substantially, the same matter required to be cer- 
tified, will be received in lieu of certificates. 


XXVIII. 


Points and briefs, for the use of the court, shall be signed by counsel, 
and the names of the parties endorsed thereon; and also, it shall be sta- 
ted on the back of said briefs, “Plaintiffs brief,” or “Defendant’s brief.” 


XXIX. 


The mode of opening a cause shall be by reading, first, plaintiff's 
brief, and then the adverse counsel shall read defendant’s brief. 


XXX. 


All writs of error shall be returnable to the next term of the court; 
or if that shall happen within fifteen days after application for such 
writ, then to the second term; and such writs shall be served at least 
fifteen days before the return day thereof. 


XXXI. 


No order for a supercedeas shall be granted until after the writ of er- 
ror is issued in the cause; and, when granted, such order shall be en- 
dorsed on the writ by the court or Judge granting the same. 
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XXXII. 


It shall be the duty of the plaintiff in error, to cause his writ of er- 
ror, with a complete transcript of the record and proceedings in the 
cause, to be filed with the clerk of the supreme court of the proper dis- 
trict, ten days at least before the commencement of the return term of 
the writ; and if he fail to do so, and shall not show good cause for such 
neglect, on or before the second day of the return term, the supercedeas 
(if any) shall be set aside, or the court shall affirm the judgment; and 
in all cases of such neglect, the defendant in error may continue the 
cause at his election. 


XXXII. 


All applications by either party for the continuance of a cause in 
this court, shall be made, for reasons filed, stating what exertions have 
been used to prepare for trial, and supported by affidavit. 


XXXIV. 


All applications for the postponement of a cause in this court, to a 
day in the same term, later than that for which it is set, shall be made 
in the same manner as applications are made fora continuance. 


XXXYV. 


No member of the bar shall, either at the bar, or in the presence of 
the court, use, towards any member of the bar, or towards any party 
litigant in court, any language personally offensive. 

















DECISIONS 


OF THE 


SUPREME COURT OF MISSOURI. 


FIRST JUDICIAL DISTRICT, 


AUGUST TERM 1839. 





Garret, vs The State. 
Appeal from the Morgan circuit court. 


} Whena witness is asked on his cross examination, whether, on a for- 
mer oceasion, he has not made certain statements, and answers, that 
he does not reeollect having made such statements, his credit mey 
be impeached by evidence that he did in fact make the statement. 

2. Anaccomplice may bea witness for others joined in the same indict- 
ment with himeel , provided, he be not put upon his trial along with 
the others: so if he has pleaded guilty, or been separately convicted, 
provided judgment hae not been pronounced upon him fer an of- 
fence whicb disqualifies him asa witness, 

3. A witness cannot be permitted to estate positively, that a party is not 
guilty of the offence charged against him. ‘Tho witness must state 
facts which are known to him, and from these factw, the jury, an- 
dor the direction of the court, are to find whether the accused is, 
or is not gailty. 

Opinion of the court delivered by Tompkins Judge* 

This was a joint indictment against said Garret, Ellison 
Williams, Young E. Miller, James Williams, and Presly 
Bryant, for a felonious assault committed on Richard John- 
son and Polly Johnson his wife. Garrett was found guilty 
im the circuit court, and to reverse the judgment of that court 
he appeals to this court. On the trial of the cause the State 


—— 
*Nera.—Judge Naptoo heving been of counsel in the circuit court 
Qotsit in this.cecse. 


122 


~~ 
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SUPREME COURT OF MISSOURI. 


—a introduced as a witness-Polly Johnson one of the persons 


en eet 
Garrett, 


v. 
The State. 


mentioned in the indictment. She testified that on the night 
of 28th January 1838, in the county of Morgan after she 
and her husband had gone to bed, and he was asleep, two 
men came to their house and went to the fire and stirred it up 
so as to make a light; they then came to the bed, Garrett. 
the defendant and appellant, to the foot, and Ellison Wil- 
liams to the side near the head; that Garrett had a club; she 
waked her husband, he rose in the bed, ard as he rose Gar- 
rett beat him down with the club, and then he and Williams 
dragged him out of the house some distance, and together 
with Young E. Miller and the other defendants in the in- 
dictment, beat, bruised, wounded, and very much abused the 
said Richard Johnson. Upon the cross examination of the 
witness, the defendants counsel asked her whether she re- 
cognized Garrett, before he came from the fire to the foot 
of the bed. She answered that she did not, but that when 
he got to the foot of the bed she discovered that his face was 
blacked: that she did not on that night observe either the 
color of his eyes or hair, but that she recognized him from 
the features of his face and general appearance; trat she had 
never seen him but on three different occasions before that 
night, and that he was riding or walking by the place where 
she was standing, that she had never any conversation with 
him, nor been immediately in his company. The defend- 
ants counsel then asked her whether she had not on oath 
stated, before the committing magistrate before whom the 
defendant had been brought on the said charge, that she re- 
cognized and knew Garrett before he came to the bed, and 
while he stood on the hearth near the fire, and that his eyes 
ant hair were black: she answered that she did not recollect 
whether she testified before the justice or not. Garrett then 
asked her, whether she had not on a former occasion, to wit: 
the trial of Young E. Miller, testified that the eyes and hair 
of the defendant were black, and that she knew him by the 
color of hiseyes and hair; the witness answered that she 
did not recollect whether or not she had so testified. The 
prisoner then asked the witness whether she had not on sev- 
eral occasions wher not on oath declared that Garrett was 
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the person who came into the house and struck her husband aves? rarn 
because she distinctly saw him while standing on the hearth, os 
and observed the color of his eyes and hair to be black. To Sail 
this the witness answered that she did not recollect whether or ,.,. 
not she had so stated. The defendant then offered to prove 
by the justice of the peace, and by other witnesses that the 
witness had on several occasions stated that the hair and 
eyes of the prisoner Garret were black, and that it was by 
the color of his eyes and hair that she recognized him to be 
the person whostruck her husband. The defendant offered 
also to prove his eyes and hair to be light. The court re- 
jected the evidence and the defendant excepted. The de- 
fendant being on his separate trial offered to introduce 
Young E. Miller, one of the persons indicted as above men- 
tioned, but who was not then on trial, as a witness; the 
court refused to admit him and the defendant excepted. 
The defendant then offered to produce the transcript of the 
proceedings of the justices of the peace, who took the ex- 
amination of Garret and the other prisioners previously to 
their commitment on the charge for which they were in- 
dicted, tp prove that such an examination was had, and of- 
fered to prove that on the examination before such justices 
one Lebo was sworn asa witness on part of the defendants, 
and that he testified that said Garrett was not guilty_ of the 
charge, and that said Lebo, since that time and before the 
trial of said Garrett, had died; this evidence the court also 
rejected and the defendant, now plaintiff in error, excepted. 

The plaintiff in error also moved for a new trial and ex- 
cepted to the opinion of the court overruling the motion, these 
s:veral decisions of the circuit court are assigned for error, 
and the counsel of the defendant makes the following points: 

Ist. That the court erred im rejecting the evidence of- 
fered to prove what Polly Johnson had sworn and said in 
rggard to the description of the appellant. 

2nd. That the court erred in rejecting Young E. Miller 
asa witness, 

3rd. That the court erred in rejecting the evideace of 


what Leo had sworn on the examimation before the a 
tives. 


all 


e Dats: 
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mie term Ist. In third Starkie, p. 1753, itis said “the credit of x 
1839. witness may be impeached by cross examination subject to- 
ne ad . 


Garrett, rules already mentioned,.or by general evidence aflecting 
his credit, or by evidence that he has done or said that which 
is inconsistent with his evidence on the trial, or lastly by 
contrary evidence as to the facts themselves.” 

“But whenever the credit of a witness is to be impeached: 
by proof of any thing that he has said or declared or done: 
in relation to the cause, he is first. to be asked upon cross 
examination whether he has said or declared or done, that 
which is intended to ke proved. If the witness admits the 
words, declaration or act, proof on the other side becomes 
unnecessary, and an opportunity is afforded to the witness 
of giving such reasons, explanations. or exculpations, of his 
is conduct, if any there be, as the circumstances may furnish;. 
ness is asked 2Nd thus the whole matter is brought before the court at 


en his cross- once, which is the most convenient course.” 
examination, 


whether, on Having always understood this to be the law of the case, 
ge ag el am of opivicn that the eircuit court committed error in 
- —o rejecting the evidence to prove the declarations of Polly: 
am state- . 

ments,and JOhnson the witness. 

—— pose 2nd. An acccmplice (2nd Starkie 22) as it seems is a com- 
recollecthay- petent witness and may be examined, if he be willing, al- 
mg made ee = ’ e 

such state. though he is indicted alc pg with others, provided he be not. 
ments; bis put upon trial along with the others; for an indictment as to 
eredit may be ay ag : 
unpeached hy S€¥ eral is several as to each; so if he has pleaded guilty, or 
evidence that }), an -onvicte OV] iudgme as 

ge psa: bzen separately con icted, provided judgment has not been 
make the pronounced upon him for aw offence which disqualifies him. 

satemen'* The circuit court, in my opinion, con mitted error then in: 
plice may be not permitting the defendant to examine Miller as a wit- 

a witness fer he 

ethers jo ned Ness. 

im the same 3rd. TF ird point is that the court erred im rejecti 

~+ hee d. he thi d point is tt e€ nm reje ting 

with himself, the evidence of Lebo’s testimony given before the examning 


soso court. Lebo, it is stated in the bill of exceptions swore that 
- his ~~ the appellant Garrett was not guilty of the charge mad» 
‘it ; : ‘ . 

a cohen eo 8gainst him.—lIt is scarcely necessary to say that such tes- _ 
Whe bas plea- timony was inadmissible. It is the partof the witness te. 
guilty, or “ 2 . ; 
n seprate- state feets which may be known tv him, and from these facts 


V, 
The State,, 


weslod’ "the jury under the direction of the court find whether the 


‘ 
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avéused is guilty or not guilty. But it is desired that the cust tex 


opinion of this court should be made known, whether the ad 


testimony of a witness (since dead) which has been saved by Garrett, 
the committing officer can be given in evidence on'the trial 7), 
of the accused, when that testimony is preserved in a proper 


manner: for it is suggested that the bill of exceptions does Judgment has 
not been pro- 


not truly represent the testimony preserved by the exam- nounced upon 


aw ‘ A -. hi f- 
ining court. In England it has been decided that on an in- renga 


dictment for a rape, the deposition of a girl taken before a disqualifics 
committing magistrate and signed by him may after her ness. 

death be read in evidence at the trial of the prisoner, al- A Witness 
though it was not signed by her and she was under twelve permitted to 
years of age, provided she was sworn and appeared com- tively that a 
petent to take an oath.—Swifts digest, p. 125--6: to the same em a 
purposes is Ist. Starkie 97 and 2nd Russel on Crimes, 634-- SMeace 

5. Iam inclined to think on the authority of the books ae bien 
above cited that the testimony of a deceased witness taken, the witness 
as that of Lebo, is stated to have been, ought to be received rane 
in evidence provided the subject matter itself be liable to no rears cn 
objection, as in case of the testimony of this same witness from ‘these 
as represented in the bill of exceptions. aes : 


For the reasons above given the judgment of the circuit direction of 
‘ ee ‘ the court, are 

‘court ought in my opinion to be reversed, and Judge Mc- to find wheth- 
Girk concurring in that opinion it is accordingly reversed, °) pt ce 
and the cause will be remanded to be proceeded in conform- guilty. 
ably to this opinion. 

Appellants Brief. 

“To reverse the judgment of the circuit court the appel- 
Jant willinsist upon the following points.” 

1. That the court erred in rejecting the evidence offered 
to prove what Polly Johnson had sworn and saidin regard 
‘to the description of the appellant, see Norris Peake 275--6, 
Ist, Starkie evi. 144-5 3d, Starkie evi. (1753 5) 2d, Rus- 
sell, on Crimes 577--5S1, Richard D. Tucker ‘v Welsh 17 
Mass Rep. 161. 

2d. That the court erred in rejecting Young E. Miller 
as & Witness, 2d Russell on Crimes, 543, 2d Starkie evi. 
22 Eng. Com. L. ,Rep. xxi 471. 


2d. That the court erred in rejecting the testimony of 


Vv, 
State, 
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a ~~ what Lebo had sworn on the inquisition, see Swifts Digest 


Nickolas, 


vy, 
The State, 


125-6, Ist, Starkie evi. 97, 4th Binn. Rep. 111, 15th, J. 
R.539, 2d, Russell on Crimes 634-5, Ist, Phil. evi. 219 Eng. 
Com. L. Rep. III. 318.” 

Appellee’s Brief. 

“J. When a witness is asked on his cross examination, 
whether on a former occasion lie has not made certain state- 
ments, and answers that he does not recollect having made 

such statements, evidence is inadmissible to prove that he 
did make such statements. 

3 Starkie on evi. p. 1753, 4. The Queens’ case Eng. 
Com. Law Reps. v 6. p. 130. Roscoe on evi. p. 141. 

2. <A party in the same indictment cannot be a witnsss 
for his co-defendant, until he has been first acquitted or 
convicted; and whether the defendants plead jointly or 
separately makes no diflerence, 10th John Rep. p. 94 6 
Cowen p. 323, 1 Hales’ P. C. 306, 6 Term Rep. p. 623.” 


Nicnouas vs tuk Strate. 


1. The circuit coart is not bound to instruct the jury upon an abstract 
legal proposition to entitle a party to an instruction, he must bave 

a suitable case presented by the evidence. 
2 The Supreme court will take notice of sach facts only as appear on the 


record. 

Opinion of the court delivered by McGirk judge* 

It appears from the record that, on the first day of Jan- 
uary 1839, the plaintiff being in the custody of the law, 
Judge Scott made an order to the Sheriffyof Cooper county 
for holding a special term of the circuit court on the 3rd Men- 
day of said month, for the trial of Nicholas: aecordingly at 
the time and place appointed the court was holden, and the 
grand jury found a bill against Nicholas for stealing a black 
horse of one John Callaway. 

At the same time and place the grand jury also found a 
bill against Nicholas for stealing a certain Sorrel horse the 
property of P, R. Hayden. To both these indictments 


*Note—Judge Napton haying been of counsel in the circuit court 
did not sit in this cause, 
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the defendant pleaded not guilty, a jury was impannelled 4ever "ae 
in each case, and the prosecution gave full and clear evi- , / 
dence of the defendants guilt. The prisoners counsel then Nicholas, 
asked the court to igstruct the jury in each case, that if they The Stare. 
had any reasonable doubt of the guilt of the prisoner it was 

their duty to acquit—The judge stated that such’ was the 

general law. That such instruction was generally asked 

and generally given. But that in this case there was no 
conflicting evidence, and as no suitable case existed to call 

for such instruction it was an.abstraction; he therefore would 

not give it. 

The refusal to give this instruction is complained of as error. 

We do not perceive that the court erred in refusing to ba ng gt a 
give this instruction. It has often been holden by this court bound te ia- 
that the circuit court is neither bound to give ‘rrelevant nor aes ju 
nor impertinent instructions, and that to entitle a party to abstract seg 
an instruction asked he must have a suitable case made by ew pes. 
the evidence. Here the record does not show such a case, en a nwt 
there was therefore no error committed in refusing the m- must have a 
struction asked. pen oe 

Another point was alledged which was that by law a per- the evidence . 
son in jail can only be tried at special term forag offence on 
which he was actually confined when the the special order 
was made, and noae other. 

Jt is said in this case the defendant was actually acquitted The or “ge 
of the offence on which he. was in jail confined, and was at i oe 
the special term found guilty of offences other than those he nl uae 
was in custody for. As to this matter we cannot look into appear on the 
it, the record does not show the fact as stated. By the "°° 
record all appears regular; there is no error on this point. 

The judgment in both cases is affirmed with costs. 

Wilson for appellants. 

There are but two points in this cause. 

1. The court had no jurisdiction at a special term, unless 
the defendant had been charged with the offence for which 
he was tried and in confinement at the time of ordering the 
special. term, see laws of Mo. 159. sec 48. 

2d. The court erred in refusing to give the following in- 
instruction for deft. “That the jury must acquit if they 


have reasonable doubt of his guilty.” 





e 


AUGUST TERM 


1839. 
Warberton § 
King, 


vs, 
A Weed et al. 


SUPREME COURT OF MISSOURI. 


Wanrserton & Kine vs A Woons’et al. 


1. The 52d sect. of the act of the General Assembly ‘‘to regulate exe 
cutions,” (R C. 1835, p. 260,) renders sheriffs liable as well for 
negligent, as for v@luntary escapes. The wOtd ‘‘permit,’’ in the sect. 
includes escapes both negligent and voluntary. 


Opinion of the court del'vered by McGirk Judge.* 

“In the early part of the year 1834, Warberton & King 
obtained a Judgment in the circuit court of Boon county 
against one Brewster for about the sum of five hundred dol- 
lars, and the same remaining unpaid, the plaintiffs in July 
1837, by their agent Wm. L. Vaughn, took an execution on 
the judgment directed to the sheriff of Morgan county, of 
which county Woods was the sheriff, and Vaughn shortly 
thereafter went to the sheriff, and put in his hands the ex- 
ecution and went with him to find Brewster, which they did, 
and thesheriff arrested Brewster, and Brewster escaped from 
the sheriff. And this action is brought against the sheriff and 
his securities on the sheriffs bond to recover in debt the 
amount of the execution. The defendant pleaded nil debet. 
On this plea the parties went to trial before a jury. It ap- 
pears, by the testimony of Mr. Vaughn, that in July 1837, 
he took the execution against Brewster and delivered it to 
Woods the defendant, who was then sberiff of Morgan coun- 
ty, and that the defendant and himself started there to hunt 
for Brewster. That on their road to hunt Brewster, Vaughe 
requested the sheriff to keep the matter a secret, for thati f 
Brewster should know they were after him he would ce 
tainly escape. That they found Brewster at the mouth of 
the creek Gravois, where it empties into the Osage river on 
the west bank of the same in a rail pen grocery. That the 
sheriff asked Brewster for various kinds of property of 
which Brewster replied that he had none, that the sheriff 
then gently clapped Brewster on the shoulder, and said to 
Brewster, you are my prisoner; that in a few minutes Brew- 
ster turned to Vaughn, and asked him if he was agent for 
Warberton & King, to which he replied he was. Brewster 
then said to Vaughn, he wished to speak to him. They then 


*Note.—Jupge Napton, having, been of counsel, did not sit th 
cause, 
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both arose, and Brewster walked off, and Vaughn followed, 4v6"8™, TER 
that they walked rather under a hill some twenty or thirty warberton 4 
yards, and as witness believes out of sight of the sheriff, that King, 

while there, Brewster made some vague propositions which 4 Wood etal 
the witness as agent could not accept. That they were ab- 

sent near fifteen minutes, and then they returned and found 

the sheriff still at the rail pen. That Vaughn wished to 

cross the Gravois to see Miningport, and the sheriff wished 

to cross also to collect a merchants licence tax, that they 

all started to go over. Brewster got iif the canoe first, sheriff 

Woods next, Vaughn last, that the river was tolerably high. 

Brewster paddled the canoe over, Vaughn got out first when 

they reached the opposite shore Woods next, and that they 

two walked thirty or forty yards, and that Vaughn hearing 

a nuise back at the canoe turned round, and saw Brewster 

pushing the canoe out in the stream. Then Vaughn said to 

Woods. ‘see there, Woods.’ Woods advanced towards Bréw- 

ster and said‘do you mean to serve me so:’ that then Woods 

ran down the stream a piece, but could do nothing. Brew- 

ster kept out in the stream and escaped, Mr. Woods also 

summoned persons on the opposite side to take Brewster 

but they could not. 

Vaughn says, Woods asked him for instruction before the 
arrest, to which he replied he had none to give, and that 
they could be found in the statutes. The defendant intro- 
duced one Hix asa witness who substantially swore the 
same as Vaughn except that witness savs he proposed to take 
the canoe and take Vaughn and Woods over, and Brewster 
being present said he had to go over a'so, and that he would 
paddle the canoe over, to which it seems neither Vaughn 
nor Woods made any objection or reply. The foregoing 
is substantially all the evidence in the cause. 

The plaintiff then asked the court to give the jury several 
instructions, the first of which was, that if they found that 
Vaughn was present at tne arrest and at the escape, and 
that unless they find that Vaughn expressly consented to 
the same, then they must find for the plaintiff, which the 
the court refused, but struck out the word expressly and 
then gave the instruction. This alteration of the instruc- 
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avevet TERM tion asked is complained of as being erroneous. This cdurt 

Warberton & '8 Of opinion that the circuit court was right in striking out 

King, the word ezpressly, because if the agent consented to the 

A Wood et al, Scape, this consent may be implied as well as expressed and 
if the fact existed and was satisfactorily proven, then the 
consequence would be the same as if the consent had been ex- 
pressed. There is no error in this point, The court re- 
fused to give the 3rd instruction aked by the plaintiff which 
was, that if the jury believed from the evidence that Brew- 
ster, after being taken in execution in the presence of the 
sheriff, asked Vaughn to walk aside, and that they did do so, 
and the sheriff made no objection thereto that is evidence of 
a voluntary escape suffered by the sheriff. 1 am not exactly 
prepared tosay that the court should have given this instruc- 
tion, because | am not prepared to pronounce the going 
under the hill of the prisoner any escape at all. When we 
look at the condition of all the parties, it is difficult to say 
what degree of contiguity should have constantly existed 
between the sheriff and the prisoner to have continued the 
arrest. It surely cannot be supposed that the sheriffshould 
have, to continue the arrest, kept his hand constantly on the 
shoulder of the prisoner. If the sheriff kept the prisoner 
under his power to a common fntent while thus in the woods, 
it was enough. In my opinion he did this. I therefore think 
that this departure down te hill side was no escape at all. 
In this view of the subject the instruction was rightly re- 
fused. 

The 4th instruction asked and refused is also founded on 
the notion that the walk down: the hill was an escape, and 
as the facts do not amount in law to an escape—there is no 
error in refusing that also. 

The 5th instruction asked by the plaintiff was given. 

The 6th instruction asked and refused was. That if the 
jury believed Vaughn acted under a general authority from 
plaintiffs, this did not authorize him to consent to an escape. 
I will say but little on this point, as the only escape I can 
discover in the case was that which took place on crossing 
the creek, and I see no evidence of any kind to suppose 
Vaughn consented to that. 
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Tho 7th and 8th instructions are about the same, they ask auover vex 

the court to say thefe was evidence, in the case, of a negli- 

gent escape which the court refused. Werbertos 

The 9th instruction asks the court to say there was no*=4 King. 

evidence in the cause that Warberton & King had given A Wood et al 
Vaughn any authority to consent to the escape, all these the 

court refused. The court might, without unjust injury to 

to the defendants right, have given the 9th instruction, as I 

cannot see any testimony that the plaintiffs gave any such 
authority unless such authority arises as matter of law aut 

of the general authority. If it does not arise then, if 

then the question had been fairly put on that point no doubt 

the court would have responded as the matter stands, I can- 

not see how tbe plainiiffs were injured by the refusal. As to 

the 7th and 8th instructions refused, there is error in refu- 

sing them but I will take together the whole matter arising 

out of this refusal and also the matter arising out of the 
instructions given for the defendant the first position assumed 

by the court in the first instruction given for the defendant 

is that if the prisoner escaped without the consent of the 

sheriff, then the sheriff is not liable. The 2nd instructivn re- 

gards the going of Brewster under the hill. As this was no 

escape I will pay no farther attention to it. Then in the-4th 

place the court instructed the jury, there were two kinds of 

escapes inlaw one voluntary and the other negligent, and 

that the act of assembly only made sheriffs liable for volun. 

tary escapes. There can scarcely be a doubt that Brewsters 

escape from the canoe was a negligent escape in the sheriff 

The sheriff whose duty it was totake care and keep the pris- 

oner left him free te act as he pleased and he soon put himself 

in a position beyond the sheriffs power and contro]. This was 
negligence in the sheriffand might have been easily preven- 

ted. The escape was therefore negligent in the highest degree. 

The court refused to instruct the jury, that there was evi- 

dence of a negligent escape. If the statute only makes a 

sheriff liable for a voluntary escape then the court did right 

to refuse these’ instructions, and did right in giving those 

given. This brings us to the consideration of the statute on 

which the action is founded. By the 52. Sec. of the act re- 
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avast TERM specting executions, Revised code 260 it is enacted that “if 
officer, to whom any execution shall be delivered, shall 
Warberton § Tefuse or neglect to execute the same according to law, or 
King, after having taken the defendants body in in execution shall 
A Woodet al. permit him to escape, then and in such cases aforesaid such 
officer shall be liable and bound to pay the whole amount 
of money in such writ specified or endorsed thereon.” 
The question raised on this section is what is the legal mean- 
ing of the werd permit. The rule given by Blackstone for 
for the interpretation of law is this that where words are 
not technical they are to te understood according to their or- 
dinary common English meaning. Permit is not a technical 
word and in English it has two or three significations, the 
first is where the mind consents to the act; the second is 
where the mind does not affirmatively agree to the act but 
has the right and the means to interfere to prevent the 
same from transpiring, but for want of care or fiom lazi. 
ness or neglect the person makes no move to prevent the 
act from taking place, according to this meaning of the word 
where the officer consents to the escape, he has permitted 
it and is within the statute, and that when he has means to 
prevent it, and does not avail himself of those means with 
proper vigilance and in a proper manner he has also permit- 
ted the escape, and is also within the statute. 
‘The 52 sect, Jn this case the sheriff acted most imprudently to put all 
ef the act ofin the prisoners power and that too after he had been secret- 
preheat | admonished by Vaughn that there was danger.—As to 
regulate | “y the question whether this construction is not severe, my 
C1633, : ‘opinion is that the law requires all sheriffs to be vigilant in 
260,) renders keeping prisoners. Such is the language of nearly all the 
sherifis liable . 
as well for books on this point. In this case fhe sheriff was passive in 
ea an doing his duty by which passiveness the prisoner escaped 
escapes the him, I conclude he permitted the escape and therefore he 
prin tai is liable on the statute. The 7th and Sth instructions should 
soct. includes have been given and those given for the defendant should 
escapes “both é : : ° 
negligent and have been withholden. The judgment of the circuit court 
yuluntary. isreversed and remanded for a new trial.” 


Hayden for Plaintiff 
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“The plaintiffs will insist in this court upon the following —e 
ints. ; 
'L. That the sheriff Woods was liable in this action if Warserton 
guilty either of a voluntary or negligent escape, and to sus- — _~ 
tain it will read the following authorities, see digest 1834—5,,A Wood etali. 
260, 52, 53. see section. 3d 579, 580, title sheriffs; and 
also 13 J. 255 page, 2,.R. 131-2 Bonafous vs Walker. 2° 
Wwm.. Blackstone 1048, 9 John R. 140, same book 329,, 
Bac 513, 1 Saund R. 35 note (1.) 3 Mass R. 101-2 11 Mass 
R. 14 Brown vs Getchell et al Mass R. 377. 
2. That the sheriff is liable unless the plajptiffs or their 
agents expressly assented to the escape, and that in this case- 
there is no evidence of such assent, either express or im-. 
plied, 10 John R. 220-1, see 8 John 347. Jackson vs Doug- 
las. 367 | Piekering R. 347 see Crany & Morgan. vs Tur- 
ner 6 John 51, 52 3, 10 vol. John R. 59. 
3. That the circuit eourt erred ‘in refusing to give the 
instructions asked for by pitfls. and in giving those which 
were given for defts.” 
Miller & Wilson for deft. 
“The counsel for defendant will insist upon the follow- 
ing points. 
1. That the court very properly refused the instructions: 
asked by plaintiff. 
2. That the court did not err in giving the instructions: 
asked by defendant. 
3. That if the plaiatiffs agent Vaughn consented to, 
walk out of the presence and sight of the sheriff, and did 
so, it was an escape, for which the sheriff is not liable. 
4. That the statute, under which this suit was brought, 
enly extends to cases of voluntary escapes. Holmes vs. 
Lansing 3 John cases 73%. 
&. That if the sheriff permitted. Brewster to escape with. 
the consent of plaintiff’s agent, that it is a voluntary escape: 
for which defendants are not liable and that he is not liable 
for any subsequent escape. 4 Johnson Repts 45, 18 IJcbno 
son 256, 1 Bibb 194.” 
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1880. Dyer & Mason v, Svusierra & CampRpeLt 


Dyéean 4 Me. Same Pitffs. vs, Field & Marks. 


ve In petitition in debt, brought by a Mercantile firm, consisting of several 


’, 

Sublette and partners, on a note executed tothem in the name of the firm, it 

Campbell, must be averred in the petition that the note set out was executed 
to plaintiffs by that name. Napton Judge, thought the petition 
good under the statute, but as a majority of the Court were in favor 
of re-affirming the decision in the case of Tabor, Shaw and Tetum 
v Jameson (5th vol. Mo. R. p. 495,) and the question being one of 
form only, he concurred in reversing the judgment. 

Opinion gt the court delivered by Tompkins Judge, 
wit: 

Sublette and Campbell sued Dyer and Mason, in the cir- 
cuit court, and judgment was there in their favor: to re- 
verse this judgment a writ of error was sued out and the 
cause brought here. 

The action was petition in Debt founded on a statute. 

The Petition reads thus: . 

William Sublette and Robert Campbell merchants and 
traders doing business &c. in the name and style of Sub- 
lette and Campbell Plaintiffs, state that they are the legal 
owners of a note against the defendants William H. Dyer, 
and Samuel Mason, who carry on the business of merchan- 
dise in the name and style of Dyer and Mason, to the fol- 
lowing effect: $183 18 cts., St. Loius March 30th 1839. 
Six months after date we promise to pay to the order of 
Sublette and Campbell one hundred and eighty three dol- 

In petition inJars 18 cts., without defalsation for value received &e., 
debt, brought T'p this petition there was a demurrer, and the Circuit Court 
by a mercan- ; 

tile Grm, con- overruled it. 

se + This isassigned forerror. It should have been stated in 
ners,ona _ the petition that this note was made to William Sublette & 
note executed Robert Campbell by the name and description of Sublette 


msg the & Campbell, by William H. Dyer and Samuel G. Mason 
sei by the name and description of Dyer & Mason, see the 


» sepa: case of Tabor, Shaw and Tatum vs Jamison, decided fast 
set out wes year at Palmyra, where it is said the words trading under 
the firm of Tabor, Shaw and Tatum, are merely descriptive 


of the persons suing, and do not amount to an averment 
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that the note set out was executed to the plaintiffs by that avever sax 
name. The judgment of the circuit court is reversed, and __ a 
the cause will be remanded to be proceeded in conformably Dyer and Ma- 
to this opinion. The cause of-Field and Marks vs the same*™” |. 


will follow the course of this cause.” Sublette and 
Opinion of Napton Judge. Campbell, 


“I think the petition is good under the statute, but 8 oinintit ied 
majority of the court being in favor of re-affirming the de- that name. — 


cision in Tabor, Shaw & Tatum vs Jamison, and the ques- — 


tion being one of form;I concur in reversing the judg- thought the 
petition good 


ment.” under the 
S. M. Bay for plaintiffs in error. statate, but 
as amajority 


1, There was no serviee of process against Mason, andof the Conrt 
. ° . ° e ° in & 
the Circuit Court erred in rendering final judgment against oye agri. 


him on the demurrer. ing the deeis- 
ion in the caee 


Sec. 13th sect, of Ist art of R. C. of 1835 title practice at of Tabor, 


law and 2d, sect. of 3d art, same title, Hempstead vs Darby — — _ 


Mo. R. p. 25, Bonny v. Baldwin and Spencer 3d, Mo. R. p. aon +e vel 
o. R. p. 
49. 94,) and the 
%. There isno averment in the petition that the note set question 
? being one of 
out was executed to the defendants in error by the name of g-m only, 


the firm. ‘Tabor, Shaw & Tatum vs Jameson 3d semi an- concurred ia 
var rh. de reversing 
nual decision of S, C. of 5 vol. the judg- 
Miller for deffendants in error. — 
“The counsel for defendants in error will insist that the 
eourt very properly overruled defts. demurrer, and that it 


did not err in giving judgment against defts.” 
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ee ee 
Pombs, 

vs, 
Tecker, 


SUPREME COURT OF MISSOURI. 
Tomps vs Tucker. 


1 A Court of equity will not set aside a conveyance on the ground of 
mistake, unless it is clear from the evidence that the party convey- 
ing acted undera m istake or misccnception in relation to the 
property conveyed. 

2. The declaration of the defendant, that there was a mistake in the 
conveyance would be strong evidence against him, in the absenee 
of evidence showing clearly that no mistake was made. 


Appeal from the Cireuit court of Ray county. 

Opinioa of the court delivered by Tompkins Judge. 

“} embs and others claiming as heirs and representatives 
of Dame] Hudgins filed their bill of complaint in the circuit 
court against the respondent Tucker stating that in the 
month of June 1835, Daniel Hudgins sold to Tucker the 
respondent the south half of the south east quarter of sec. 
tion twenty-one in fractional township fifty one and by 
mistake conveyed to said Tucker the east half of the said 
quarter section instead of the scuth half of the same that 
after the execution of the deed by Hudgins to Tucker for 
the east half as aforesaid it wes discovered that a mistake 
was made, and it was agreed that it should be corrected 
by Hudgins conveying to Tucker the south west quar- 
ter of the said quarter section, and Tucker conveying 
to Hudgins the north east quarter of the said quarter 
rection that is to say, the north half of the east half of 
the said quarter rection, whieh east half as alledged and 
stated in the bill; Hudgins had by mistake; conveyed to 
Tucker instead of the south half that in pursuance of the 
agreement to correct the mistake; Hudgims in his life time. 
canveyed to Tucker the south west quarter of the said quar- 
ter section but that Tucker had failed to convey in exchange 
for it the North east quarter of the said quarter section and 
the bill concludes by praying that he may be decreed to con- 
vey &c. The answer of Tucker denies that there was any 
mistake made, and states that Hudgins was the father of his 
‘Pucker’s wife and intended, had he lived, to give him the 
whole quarter section but was prevented by his sudden 
death; the answer. denies any agreement betwixt the re- 
spondent Tucker and the deceased Hudgins to correct the 
mustake alledged and stated in the bill, by Tucker. convey- 
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ing to Hudgins the N. E. quarter and Hudgins in considera 47¢ver | renu 
tion thereof conveying to him the S. W. quarter of the 
quarter section in the bill mentioned. The deeds of Hud- Tombs, 
gins showed on their face consideration in money. A wit- Pour 
ness who wrote the two deeds from Hudgins to Tucker 
stated that when the first deed was written which conveyed 
the east half of the quarter section, Hudgins produced the 
two patents for two halves, that is to say, for the east half 
and the west half of the quarter section, and after a careful 
examination of them handed to tre witness the one for the 
east half, from which he drew the conveyance to Tucker; 
and the witness stated it was written according to Hudgins 
instructions; the witness stated, that after it was written he 
read it over to Hudgins carefully, and asked him if it was 
right, and Hudgins answered it was all right——That when 
the second deed was written, a mistake in the first was 
spoken of by some one; but whether Hudgins spoke of the 
mistake the witness did not recollect. That after the exe- 
cution of the second deed from Hudgins to Tucker, Tucker 
said to Hudgins, he would then make a deed to H. but his 
wife was not there and H. answered, never mind, Kitty 
(meaning Tucker’s wife) will make a deed when | call on 
her. The complainant then proved that, before the first 
deed was made, the deceased told the witness that Tucker 
had moved out to this country, and that he intended to give 
him the south half of the quarter section on which he then 
lived, that he never intended to put it in the power of one of 
his children to turn him out of doors, that the deceased liv- 
ed on the east half of the quarter section which was the 
same mentioned in the bill. 

The same witness further stated that he was at the house 
of the deceased on the night he died; that previous to his 
death, he and Tucker walked into the yard, and after ex- 
pressing to each other their belief that he was dying Tucker 
observed to the witness that there was a great mistake be- 
twixt him and Hudgins which was not then rectified that, H. 
had conveyed to him the east instead of the south half of 
the qr. section on which he lived, and to correct the mistake 
H. had conveyed to .y the quarter of the said quarter seo- 
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avewsr TREN tion necessary to correct the mistake, but that he T. had not 
1839. , sala 

on his part conveyed to H. the quarter necessary to cor- 
0 cancel ’ ) 
Tombe rect the mistake. that he T. would have made to H. the 
IP ned deed at the same time H. made to him the last deed, but his 
Tucker, * . . . . : 
wife was not present to relinquish her right of dower: the 
witness stated that the deceased was a sensible man, and 
knew as much about his land, and how it was situated and 


Lis title papers, asany body; two other witnesses on the 


part of the complainants testified to similar admissions by 
" 


Tucker, made after the execution by H. of thesecond deed to 
‘I’. A witness produced on the part of the respondent, stated 
that he went to the house of the deceased before his death, 
and jeamed that Tucker was carrying timber to build a 
house on the South West quarter ofthe said quarter section 
and havine before understood that a mistake had been 
mace Ly conveying to T. the cast instead of the South half 
‘the quarter section, the witness observed to JI. that T. 


¢ for building on that quarter, as it had not by 


va 


nistake, been conveyed to him, to which the deceased Hud- 
er lied, pshaw, there. was no tistake at all and that he 
’ 


Intended to convey that quarter to Lucker, he Knew what 


1 Lad ? ° 
. ouch 9 mit ‘ , 1 nt Tolar « “a4 
>was avout, and that Tucker was rign 


ht, that as the de- 

a-ed was returning from the election on the loth of Au- 
the d iy oon Vv hich the last deed was exccuted, he told 

the witness hehad just made ‘l'ucker a deed for thatforty and 


kaa Ve deaae 


' 1 . ' e 1 . 
that the children were all saying there was a mistake, but 
a ae , 4 i a 

there was no mistake at all, and Tucker had a good home. 
Another witness a grand dauchter of the deceased and niece 


of Tucker’s, wife testified that as the deceased was returning 


from Richmond, on the day be made the last deed to Tucker 


— 


he told witness he had given Tucker a good home. Wit- 
ness said to him, what about the mistake, and the deceased 
said there wasno mistake about theland. Another witness 


ahaa Nene Nie ae 


a RC a 


stated, that soon after H. had made the first deed to Tucker, 
Tucker came to the witness and told him that Ballard Hud- 
gins (son of the deceased) said there was a mistake in the 
land the old man had conveyed him and if so he wished it 
rectified, and desired the witness to go with him to the old 
man and mentionit to him, that they didsoand Tucker said te 


= 


See DSS 
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he deceased “now, Mr. Hudgins Ballard says there is a mis- AUGUST TERM 
' : ! | ‘ " - Sao 39. 
ake in the land you have conveyed tome and if so lam _ 

vady to rectify it,” to this the old man made no reply cons Tombs, 


nuing to walk the floor and when the matter was urged up- ,,. 7° 
o ° Tucker, 














y hima two other times he replied in a very indifferent man- 





spas if he wished to avotd any further questions on that 





abject “thatif there was any mistake he reckoned it could 
» corrected,” and walked out of the room. ‘This js not all 























ie testimony olvrel by the respondent, but the most ina- 








rial. J*rom the evidence of the complainants, it appears 








t the deed first made to Tucker was made with great de- 





eration, it was stated that the deceased was a sensible man 








d knew as much of his lands and how they were situated 





lof his title papers as any man did. The writer of the 








eds oberseved that the deceased, when the first deed was 


tten, tock out two patents one for each half of the quar- 

















r section and alter a careiul examination handed him the 
;, Pa | } 


.% . ? } =" . 
for the east hail, and that the deed was written ac- 




















ing to his directs: 





ns, and carefully read ever to him by 
witness, who asked him if it was right and that Hudgins 

















wered it was allright. It is difficult to conceive how 

, ‘ A court of 
jutellizent man (such he is represented to have been) ¢) 4 w., 

do uader such circumstances makea mistake, but when #<t set aside 

















a conveyance 


add to this that he told two different persons at different on 





the ground 
y . 4h thara wa wh tebe ¢ | hat | + ‘y’ wear af of mistake, 
es tinat here Was RO Mistake ane that when 1 ucner, ai- , t 
unless } is 
rrecetving the first deed and betore the execution of the clearfrom the 
; * of , evidence that 
‘ond, went to him to learn if a mistake had really been gy party eon- 
= . I / 
de—he not only did not adinit that any mistake was made veying acted 


° “— . . ee 1 1 under @ nis 
t discovered a mantlest indisposition to speak avout the take or mis- 
































‘ter, we are driven to the conclusion that the deceasec a. 
mmitted no mistake in conveying to Tucker in the first the property 
tance the east half of the quarter section, and that he a 
ver intended ‘Tucker to convey him the North east quar- 

of the quarter section in the bill mentioned. Ballard 

idgins appears te have been the only person to suggest 

: mistake, and we cannot avoid concluding that the mis- 

ious conduct of the deceased was intended by him to pre- 

it his other children from annoying him with complaints 


it bis liberality to Tucker, who it seems from the testi- 
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avauet teem mony, had then lately come to the country and in the words: 
” - of the witness, had married the pet of the deceased, that is 
‘Tombs, to say in other words, the youngest daughter. Nor is it any 
injury to the claim of Tucker that he seems to have been him- 
self under the impression the deceased expected him to. 
reconvey to him the North east quarter of that quarter sec- 
tion. His declaration at several times made of his promise 


ane declara- +o recover would have been strong evidence of his liberal- 
acfendants ty, had it not been so clearly established that the deceased 


that there . ; : 
wasa aaeabel made no mistake and never intended him to reconvey. The 


in the convey- decree of the circuit court appears to me to be very correct. 


ance would ‘ 
be strong evi Each party pays his own costs because we are to presume 


oo that when the complainants filed their bill, they didnot 


absence of know what testimony could be produced against them, and 
showing by their own testimony they made outa strong case. 
clearly that The decree of the circuit court is affirmed, and the appel- 


wo mistake : ; 
was made. ants will pay costs, the incurred by the prosecution of the 






vs 
Tacker, 














appeal. 
Adams for appellants. 
To reverse the opinion of the circuit court the appellants 
will rely upon the following points and authorities. 
l. “That the court had full power to correct the mis- 


take, see 2d John Ch. Rep. 585, Storys Equity 154, 















2. That the proof was sufficient to shew the mistake and ” 

if so the court should have made a decree correcting it, ri 
3. That if the proof was not sufficient to correct the mis- Fy 
take, it was at least sufficient to shew that the second deed p 
was fraudently obtained and consequently a decree should J, 
have been made to set it aside. “ 
Wilson for appellant. th 

“In the first place we contend that the evidence of the rat 
mistake in this case is not sufficient. The books lay it down ie 
that such evidence, in such cases, must be “clear and cer- th 
tain,” of the “clearest and most satisfactory character,” pr 





that it must be “irrefragable proof &c,” see, as the great 
leading case on this subject Gellespie vs Moore, 2 J. Ch..R. 
585, Syman vs United States Insurance Co. 2.J. C. R, 630 
Executors of Getmanvs Bundly 2 J. C.. R. 274, Johnsons. 
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digest 227. 1. Maddox ch. 50, (N. 2.) 1 semi annual part — 
Mo. R. 62 Bartlett vs Glascock. 

In the 2d place, we contend that it is not only necessary Davis 
to prove the mistake with sufficient certainty, but to prove eeviay | 
the real agreements between the parties. Johnsons digest 
228, wrens vs Moore, 2 J. C. 585, Syman vs United In- 
surance C. 2. J.C. R. 630. 

In the third place, that the acknowledgment of the de- 
fendant alone is not conclusive evidence to bind him. Gellis- 
pie vs Moore.” 


~ 


Davis vs Herrine. 


J. In order to take a case out of the statute of limitations, an express 
acknowledsment of the debt, as a debt due at that time (coupled 
with the original consideration,) or an express promise to pay, it, 
must be proven to have been made within the time prescribed by 
the statute. 

2. Deft. unconditionably promised the agent of plaintiff several 
times, to renew certain notes held by plaintiff on defendant the 
notes were not exhibited at the times, nor their amounts stated. 
Held to be a suflicient promise to take the case out of the statute 
limitations. 

Opinion of court delivered by Napton Judge. 

“This was an action of debt brought by Davis, as Execu- 
tor of Rebecca Herring, against the defendant David Her- 
ring on a bond and a note given by defendant to testatrix. 
Defendant plead the statute of limitations. Upon the trial 
plaintiff offered the testimony of one Bagby, to take the 
case out of the statute, and the only point raised here is as 
to the sufficiency of this evidence. The witness stated, that 
the testatrix left the two notes sued on with him as an agent 
to get them renewed by defendant, and that he applied to 
defendant as such in the year 1835, to get them renewed— 
that defendant promised to do so, and failed—that he again 
promised to renew the notes and said he would do it on 
Monday morning—that it was then too late in the evening, 
and before Monday testatrix died. The witness further 
testified, that at the same time the notes were placed in his 
hands by testatrix, she also placed some accounts for settle- 
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avovsT TERM ment against defendant; that his application to defendant at 
1839. oe se i 
each time wasforhim to come to testatrix’s house and makea 
"| 
Davis, settlement of the accounts and renewal of the notes—that he 
Ration. did not know the amount of the accounts—nor he did show 
to defendant either of the notes, nor state to him their 
amount—that he never knew of anv other notes held by 
the testatrix on defendant than the two he held and that 
they are the notes sued on.—On this evidence the court gave 
judgment on the notes and defendant moved for a new trial, 
and in arrest, which motions were both overruled. 
Both parties refer to the decision in Mclean v. Tharp 
4 Mo R, 3558, for the rule which 


s to govern this case, 


i 
1 
I 


It is unnecessary to review the authorities upon which that 


case wascecided. The principle established by the court 
was, that in order to take a case out of the statute of limi- 


tations, an express acknowledgement of the debt, as a debt 
due at that time, (coupled with the orivinal consideration) 
In orderto Oran ex}ress promise to pay it, must be preven to have 
take a case 
out of the 
statuteoflim- The court say that “if the bar of the statute is sought to 
jtations, en 1 . | aa: ° . ; : 5 } ve * 
express ac- be removed by the proof of a new promise, that promise, 
a ape as anew cause of action, ought to be proved in a clear and 
© 1c «6cebt, ie : i‘. F 
asa debt due explicit manner, and be in its terms unequivocal and deter- 
at that time + 4 9 ; ie ee aed ; Tm a" oe" 
(coupled with minate, Let the case at bar be tested by this prin iple. 
the original The defendant when called on by the agent of the testatrix 
considera- : 
tion,) or an and requested to renew the two notes (or the bond and 
ae cart note) held on him by the testatrix, promised to renew them. 
ise ay “4 
must be pro- Failing to do so, the agent again called on him, and he 
ventohave ._. ok le ” ° Pk : 
been made ©28Sttn promised to call at the house of the obligee, on a 
within the specified day and renew the notes. 
time pre- ¥ , F . : 
scribe by the I cannot see any doubt or uncertainty in this promise, 
statute. 
In dept. un- ‘ ny J z ‘ 
conditioned certain sum. For itis fair presumption, that defendant was 
promised the Sw : . , ‘ : a ° 
agent of pitt, acquainted with the amount for which he had executed his 
but severe! note to the testatrix.—This promise is unequivocal, uncondi- 
times, to re- , h i" 
sew certain tional and determinate. Inthe case of Bell and Morrison, 


tes held by (Peters Rep. 351) the acknowledgment of the defendant 
hint’ was, that there was something due, but he knew not how 

Mt ex- ‘ 
‘he Much and could not tell until he had recourse to certain 


been made within the time prescribed by the statute. 


which was, to all intents, a promise to pay and to pay a 
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books, and then a specific sum, by way of compromise was AUGUST THau 
‘ 1839. 
offered. 
In McLean adm’r v. Tharp, the defendant stated to a Davis, 
witness, that “he must have some money or plaintiff would Helen 
sue him,” and this was held to be insufficient. The court 


thought the acknowledgment not sufficiently unequivocal, 1™°s Per 
5 5 . theiramounts 


and not an acknowledgment of a subsisting and specific stated. Held 


. ’ to be a sufhi- 
debt, much less a promise to pay. These acknowledgments cient promisa 


as well as those in Gray v. Lauridge (2 Bibb 285) and Bell to take the 
v. Rowland’s administrators (Hardins R. 301) and Harri- geet 
gon v. Handly (1 Bibb 443) are clearly distinguishable from of limitations. 
the one disclosed in this record, which comes fully up to all 
the requisites called for by the principle of these decisions. 
Tl judgment of the circuit court is therefore affirmed.” 
Davis for Plaintiff. 

The case is brought here by writ of error. 

And the sutliciency of the facts sworn by that witness to 
take the case out of the statute of limitations is the ques- 
tion now made for the decision of this court, see the case 
McLane adr. of Brockman vs Tharp 4 Mo. decisions 296, 
and books there cited.” 

Clark for defendant. 

“The only material point I consider in this case is wheth- 
er the evilence given by plaintiff of the promise te pay, 
was suflicient to take it out ofthe statute of limitation. We 
think it was and rely upon the authority of McLean vs 
Tharp decided by this court, and reported in the fourth vol. 
Mo. Rep. 256. 
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aveesT TERM Hisier vs Servoss. 


1839. 


—+~——~ 1. In anaction for slander, the pltff. alledged in his declaration, that 
Hibler, the slanderous words were spoken in relation to his testimony ina 
iesaa. suit, in which S. was pltff. and H. deft. and offered to substantiate 
this allegation by the record of asuit between S. and W pitff. and 
H. deft. the court held that there ws norational variance in the 
record, as the suit was in fact between S. as pltff and H. as deft. 
although there was still another pltff. and the record not being the 
foundation of the action, and not sct out by its tenor, and the ma- 
terial point of enquiry being the existence of a judicial proceeding 
in which perjury might be committed, evidence aliunde was admis- 
sible to inventify the record offered in evidence with the one referred 
to in the declaration. 
2. But where the deft. in his plea of justification, alledged the exis- 
tence of a suit in which plttf. had committed perjury between S. 
and S- as pltffs. and H.as deft. and offered in evidence the record 
of a suit between S. and W, as pltfis. and H. as deft. the court held 
that the variance wasiwaterial, and the record property excluded, 
asthe deft. having misdescribed the suit no proof could indentify 
it with the record which was contradictory and repugnant to the 
allegation. 


Opinion of the court delivered by Napton Judge. 

“This was an action of slander, brought by defendant ia 
error against Servoss in the Chariton circuit court. The 
several counts in the plaintiffs declaration in substance ale 
ledge, thata suit had been pending and lately determined 
before one Hubbord Short, a justice of the peace, wherein, 
said Servoss was plaintiff'and said Hibler defendant, and that 
the slanderous words charged were spoken of and concern- 
ing said suit and the evidence given by Hibler at the trial 
thereof. The defendant plead not guilty and justification. 
The plea of justification alledged, that the } laintiff had com- 
mitted perjury in asuit that had seen pending before said 
Short, wherein Hiram Servoss and Samuel Snowdown were 
plaintiffs and John Hibler defendant. On the trial, the plain- 
tiff introduced a certified copy of the record of justice Short 
of a suit wherein Hiram Servoss and Samuel S. Whitesides 
were plaintifis, and John Hibler defendant, having first 
proved that the plaintiff was sworn as a witness in the case 
and that the words were spoken of and concerning that suit. 
To this defendant objected, but the court overruled his obs 
jection and permitted the evidence to go to the jury. After 
the plaintiffs evidence was closed, defendant, in support of 
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his plea of justification, offered to give in evidence the saine 4UsvsT TaRm 
record of the suit between Servoss and Whitesides plaintiffs 

and Hibler defendant, but the court refused to permit the Hiber, 
same to be read. Verdict and judgment were given for nen 
plaintiff. The decision of the circuit sourt, in permitting 

the record of the proceedings before the justice to be read 

in evidence by the plaintiff, and refusing to allow the same 

to be read by the defendant in support of plea of justifica- 

tion, is assigned as error in this court. 

It is clear, that if the record had been the foundation of 
the action, or the record had been set out by its tenor, the 
slightest variance would have been fatal. But in this case, 
the declaration did not profess to set out the record of the 
justice with a prout patet per recordum, but merely vouched 
the same by the name of the justice, the names of the par- 
ties, the time of trial &c. In the case of Miller and Mar- 
tin (2 Mo. Rep. 135) this court recognized the distinction 
between a declaration upon judgment, or one in which the 
judgment was the foundation of the action, and a case like 
the present, in which the declaration merely states the sub- 
stance of the record, and where the material point of en- 
quiry was the existence of a judicial proceeding, in which 
perjury might be committed. A variance in point of time 
between the record produced and the one prescribed in the 
declaration, was held not to be fatal. The court thought the 
material fact averred was the existence of a suit between 
the same parties and that evideacealiunde the record could 
be adduced to identi’y the transaction with the one described 
in the record. Altogether it appeared on the face of the re- 
cord to have occurred at a diferent time from the time laid 
in the declaration. 

This decision was made on the authority of Purcell v Mac- 
namara, 9 East. 157, and that decision as well as the case in 
East, seems t) rest on the principle, that the fact relating 
to the time was not a material fact in the allegation, and not 
having been alledged with a prout patet per recordum, the 
plaintiffis not held to strict proof. 

Whether the principle of the decision of Miller and Mar- 
tin will reach the names of the parties as well as the time 
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aveusr TreM Jaid in the declaration, may be tested by the reason of the rule. 


' __~ The names of the parties are certainly no more descriptive 
Hibler, of the proceedings before the justice than the date of the 
ve . “¢ ar . — : a5 fas : 
Seton. trial, and if the existence of the indentical suit set forth in 
the plaintifs, declaration can be established, an imperfect de- 

scription of its title would not be fatally defective. 
Rex v. Benson (2 Camp 503) settles this 

question so far as authority can go. 

This Was al 


3] 
The case of 


indictment for perjurv in answer toa bill in 
perjury 


li 
chancery, : wad the bill was stated in the indictment to have 


been filed by one T. “against the said William Benson and 
another.” In fact, the bill was filed against Benson, one 
Davis and the Attorney General; Lord Ellenborough said, 
“in point of fict, the bill was filed against Benson and an- 
other, although there was still a third defendant. The ques- 
tion was materialas between T. and Benson, and it would 
have been quite enough to have stated that the bill was filed 
against the latter. Ido not think it any material variance 
that the Lillisalledged to have been filed against him and 
another. 
“ration in perjury that the oath was taken before 
E. W., one of the justices af assize, is proved by evidence 
that it was taken before E. W., and another justice of assize, 
8 Stark. ev. 1585 citing Leach’s C.C . 1. 179. 
From these cases it may be inferred that the allegations 
in the declaration in relation to the names of the parties, 
1 the name of the court, was not held to be so material 
as to require the party to set out either at large, and he 
consequently was allowed to fill up by oral testimony the 
deficiencies of his declaration. 
The case now before the court stands uvon the same 
a grounds. The plaintiff alledged in his declaration that the 
the pit. al-slanderous words were spoken in relation to his testimony 
dscleration, in a suit, in which Servoss was plaintiff, and Hibler defen. 
that the s!an- dant, Ile offered to substantiate this allegation by the re- 
derous words 
were spoken cord of a suit between Servoss and Whitesides as plaintiffs, 
im relation to . 4 JJibler defendant. In point of fact, 1s Lord Ellenbo- 


his testimony 


ima — in rough said in Rex against Benson, it was ¢suit between Ser- 
it vote H. Voss and Hibler, although there was stillanother plaintiff. 
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Sut the’defendant in support of his plea of justification, of- ‘Tie 
fered to read the same record of the suit between Servoss 9. 
and Hibler, and the court very properly excluded it. The Hibler, 
names of the parties were certainly no more material in this. °* 
ser ’ 
case than the other, but no proof in this case could inden- 
tify the record. deft,’ eat ake 

ae es . aes " fered to sub- 
rhe plaintiff had made an imperfect description of the stantiate this 
allegation by 
the record o! 
allegation he could supply by testimony aliunde. But the a suit be- 
a eek, s id tween &. & 
QW, Pltts, and 
suit of Servoss and Snowdown against Hibler, and offered the H- deft. the 
é : bo P a fi f Ks court held 
record of asuit of Servoss ahd Whitesides against }hibler. that there 
No proo’ could reconcile these transactions to be the same, val selon 00g 
ria variance 
and his averments and prool were contradictory and re-in the record, 
: the suit 
was in fact 
in- between S as 
ees: , : i Som : pltff. and H. 
tiffs proof wos ro wise inconsistent with his allegations. ae deft. al- 
. ° ° . hone re 

And this is all Tepprehend, which the cases, cited by thet fig pie 

’ e Was 8tili an- 
counsel for the plaintiffin error, go to establish. These cases other pltf. 


suit, Which was correct as far as it went, and this imperect 
fefendant in his lea misdescribed the suit. He averred 


pugnant. ‘the defendant thought proper to describe : 


the 
: 


L 


ull 
plaintiffs, and must be held to his description, but the yp] 


‘ss : , os ° r and the re- 
may well be reconciled with the decision of Lord Ellenbo- oo.4 not 


rough in Rex v. Benson. being the 
7 wey ‘ p foundation of 
In the case of Woodford v. Ashby (2 Camp. 193) the dec- tho action, 


Jaration which was fora malicious prosecution, alledged that and not set 
, ; : f Pesbs out by its te- 
the person prosecuting was acquitted by ajury in the court nor, ond the 
i ne th, Wins pbdie’. tints. Betelos tikon okies i724. material 
of our Lord the ing, before the King himself at West- och. of te 
minister, before the chief justice,” and the record showed auiry being 
: 4 ey , : a 2 the existence 
that the trial took place before the chief justice at Nisi Prius. of a judicial 
The plaintiT hayv.o+ undertaken to set out the particular arenes. - 
a a ‘ F rhich r- 
court befor» which the trial took place, could not be allowed jury might be 
: ., Boa ‘ commiited, 
to prove that it was a different one from the one described. Orvtence, 
Rex v. Taylor (2 Camp. 404) which was an indictment meget va 
° ° adwirssible to 
for perjury, the indctment proposed to set out the substance jdentify the 


of a depositi before a magistrate, and supplied a sondern eenet 
necessary to the sense which had been omitted in the depo- with the one 
sition, and the variance was held fatal. This is not at all «aga ag 
apposite to the present case, as the deposition was clearly a oe . 

material matter in the prosecution, so the case of Rotale v. the deft. in 


Shutter (1 HH. Bl. R. 49) is an instance of an action founded b's Plea of 
justification, 


on judgment, and that a variance in such is fatal, is indispu-alledged 
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aucust TERM table. Upon the whole, the court committed no error, 
‘either in allowing the plaintiff to give in evidence the re- 
Hibler, cord in support of the allegations of his declaration, or ir 


vs, refusing to allow the defendant to read the same to sus- 
Servess, OH 
tain his plea. 


existence of — Judgment is affirmed. 

a suit in : Yot age 

which pltff. Davis for Plaintiil. 

~ aay: “It is contended that in this action, it being for a charge 
between S. & of perjury, the plaintiffin order to show that the charge 
8. as Itffs. 5 es: ~4 an uy . ~~ © > , 

and iLas. “swore a lie,” implies perjury, must allege that the words 
deft. and of- were spoken in reference to some legal proceeding in which 
fered in evi- _ : : : > 
dence the perjury may becommitted bya witness. See Mahan vs Berry 


og ar 6th semi-annual of Sth vol. Mo. decisions, 
een ; . : dee ka 
S. & W. as And that in this case the declaration must show a judicial 


a” enquiry, and although the record of which isnot the foua- 


eourtheld dation of the action, yet it is indispensable o the action, 
that the vari- oe , iol lw Ol 

ance was ma. 2nd that the party must describe the trial by the name 
— ag of the justice, the names of the parties, the dates, place &c. 
1e recor : : ee . 
properly ex- and that a variance in the description of the record from 


cluded, as the allegation in the declaration is fatal see 3 Starkie evi. 


the deft. hav- 

ing misde- 1598, to 1602, Ist Phillips evi. i172, see Rastall vs Shanton 

— st , H. Blackstones R. 49, 2 Camp R.493, Woodford vs Ashby. 

ee apr Goodis vs Wheatly, lst Camp Rep. 231 “Rex vs Taylor 

record which 404. Martin vs Miler, 3 Mo. decision 135, Coleman vs 

pth Edwards 4 Bibb 347.” 

pugnant to Clark for defendant. 

teallegstion. 1 ‘TLe uame and style of the suit tried before the jus- 
tice was not alledged by the plaintiff as descriptive of the 
justices record, and that the variance in the names is there- 
fore immaterial, 2d, Mo. Rep. Martin vs Miller 135, 3d, 
Starkie ev. 1593-8, 4th Camp. N. P. R. 36, Sth John Rep. 
455, 9th Kast 157, 3d, Starkie 1584-5. 

2. That an allegation in a declaration that a suit had been 
depending between S. plantiff and H. defendant is satisfied 
by proof of a suit between S. and W. plaintiffs, and H. de- 
fendant, all that was alledged being true, the additional 


name not being contradictory or repugnant to the aver- 
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ment, 3d, Starkie evi. 1584—5 and the authorities there cited avevst rare 
2d Camp. N. P. Rep. 508 pr. L. Ellenborough. 1839. 

3. “That the averment of the existence of the suit, be- Bibler, 
fore the justice was not verified by the record and if taken 
must strongly against the plaintiff was only an imperfect 
description and could be supplied by proof aliunde the 
record which was done in this case, see authorities cited 
above.” 


Raymonp vs Fisuer & Hanson. 


An action of covenant cannot be sustained on a covenant modified by 
a subsequent parol agreement. 


Opinion of the court, delivered by Napton, Judge: 

“This was an action of convenant brought by Raymond 
against the defendants, Fisher and Hanson, in the Boon 
circuit court. The covenant declared on was executed by 
the parties on the 23d of September, 1838, by which Ray- 


mond contracted to deliver, by the first day of November 
following, at Rocheport, two flat boats, of specified descrip- 
tion, and the defendants agreed to pay therefor, on delivery, 
three hundred and sixty dollars, anda penalty of three-hun- 
dred dollars, in the shape of liquidated damages, was agreed 
to be paid by the failing party. 

The declaration alleges that, after the date of the coven- 
ant so made,on the 10th of October following, a parol a- 
greement was made between the parties, that the time for 
the delivery of the boats should be extended until the 15th 
day of November following; that in pursuance of said a- 
greement, plaintiff completed and delivered one of the boats 
made in pusurance of the planin the covenant, and that 
defendants accepted the same and that on the 14th day of 
November, before the time agreed on by parol expired, said 
defendants hindered the plaintiff from completing and de- 
livering the other boat, by declaring they would not receive 
the other boat, &c. The breaches assigned are for the 
penalty and the price of the boat. 
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avevsT rzexm = ‘Io this declaration, defendants demurred generally, and 
Gee... a | . we 
_, the cireuit court sustained the demurrer. 
—_—_—_—_—>—— . . ° . , * . 
Raymond ys xe Cnly question is, whether an aetion of covenant can 
Wsher and be sustsined ona covenant modified by a subsequent parol 
wanwson, 7 ¢ : : 
nt. It must be admitted, that the question is not 
diliculties, whether reviewed as one of mere 
t, or as involving the very rights of the parties. 


4} + 


its of the parties to contracts, 


of New-York, especially, have so connected their 
igh 


elation to the r} ' 
li this courtin the case of Helmand Wilson, 
f9) have solemnly disclaimed, wi heir adjudi- 
io the remedies for the establishment of those 
titmay not be very easy to extract any general! 


} ° ° . ' J cae 1 
rule of practice from the cases deiermined by 


Lend, however, that notwithstanding a conflict 
:may be discovered, it may be sately affirmed 
cestion arising on this demurrer Is merely a ques- 
he form of action. The law must be recarded 
that a sealed contract may be modified as to the 
‘formance by a subsequent parol agreement. 
Sharp, 4 Mo. Rep. 41, 4$1, 2d Cond. Rep. 581. 
rt has also decided, that where there is special 
vid the plaintiff seeks to recover the value of his 


| 


h such contract, he must de- 


ein accordance wit 
thes; ecial contract, and if his entive completion of 
in accordance with the terms of the contract has 
prevented by the acts of the other party, he may al- 
lege such prevention as an excuse for non-performance. 
Clendepnin v Paulsel, 3 Mo. Rep. 320. Crump v Mead, ib 
223: Lleln v Wilson, 4 Mo. Rep. 45. In the two first cases, 
there were covenants between the parties, and the court 
declared that the plaintiff must recover on the covenant; 
but J do not understand the court to intimate that if the 
covenants have been varied by parol agreement, they can 
still declare in covenant, though it may be well inferred that 
they must declare specially. The question, asI take it, ie 
therefore still open so far the decisions of this court are con- 
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eerned, whether a sealed contract can be declared on in 4ueus? wae 
1839 
covenant, with an averment that by asubsequent parol | *"" 
agreement the time of performance was enlarged. Raymond vs 
It is incoatrovertably settled, that where a covenant has gato 
been modified by a subsequent parol contract for enlarging 
the time of performance, and the plaintiff declares on the 
covenant, without any averment of such subsequent agree- 
ment by parol to dispense with the time, he cannot recover. 
Sitter v isolland 3. ‘TI. 1k. 590. Phillips v Butler 8. John 
Rh. 392 freeman v Adams 9 J.115. Stetviile v Miles 2 
Marsh. 420, Liarrison v Taylor 3 Marsh, 154. The lead- 
ing case on this subject is the case in Duatord and Kast, of 
titler against Holland. The plaintiff had covenanted to 
biuid two houses for LOUO by a certain day, and in an action 
vf covenant tur the money, averred that the houses were 
lt in the tline;— to which defendant pleaded, that the 
uuses Were not built in the time. Plaintitl proved on the 
irial, that the parties had, by a parol agreement subsequent 
‘o the date of the articles, enlarged the time, and that the 


vhole work was finished betore the expiration of the en- 


rved time. Lord Itenyon said—*This point is so clear, 
o « ’ 
nat 1 am notinclined to grant a rule to shew cause. Th 


ieclaration charges thatthe parties had stipulated by deed 


»pectorm aspecific thing on a certain day; then if the 
jaiatift, who sues on contract, be not bound to prove it as 
ud, the defendant has no netice of that which he is called 
on to answer.” 

This brings us to the question, whether, if the plaint-if 
avers in his declaration the existence of the parol agreement 
as an excuse for the non pertormance of his covenant with- 
ia the time, he can then be allowed to recover. If Lord 
enyon put the decision in Sittler against Holland on the 
true ground, that of surprise, then it would seem very clear, 
that where the proper averments were introduced, that ob- 
jection would be obviated and the action sustainable. But 
| apprehend, that this was some of the grounds only—for 
le proceeds—“I remember an action being brought many 
years ago by Mr. Garrick, or one of the managers cf the 
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—, - theatre, against Barry for not performing his contract. It 


eee 
Raymond vs 
Fisher and 
Banson, 


appeared on the trial, that the manager had given the de- 
fendant a parol license to be sania but the articles, on 
which the action was founded, required such a license to be 
in writing, the court held that it could not be dispensed 
with, and that the parol agreement was no answer to the 
plaintiffs action; though perhaps the defendant had an- 
other remedy in a court of equity.” 

From this it would seem to have been the opinion of the 
Chief Justice, that a parol agreement could not be set up 
even by the defendant to vary the terms of a sealed instru- 
ment—a length to which the more modern cases have never 
gone. 

The case of Langworthes and Clark against Smith (2 
Wend 587) is decisive of this question, so far as the opinion 
of the New York courts can settle it. The action, in that 
case, was ccvenant, and the declaration alledged a contract 
under seal, by which the plaintiff covenanted to erect a cer- 
tain bulk head in the East River, to be completed by a cer- 
tain day, and further averred, as an excuse for non perfor- 
mance by the day specified in the covenant, an enlarge- 
ment of the time by parol agreement. Savage C. J. said, 
“There can be no doubt that a parol enlargement of the 
time set in asealed instrument for the performance of cove- 
nants is good; but there can be as little doubt, at this day, 
that where there is such enlargement of a condition prece- 
dent, the plaintiff loses his remedy upon the covenant itself, 
and must seek it upon the agreement enlarging the time of 
performance.” The English cases, upon which the decision 
was rested, are the case of Sittler against Holland, above 
referred to, and the case of Brown v Goodman cited in3 
Term R.592. The first case, as we have seen, does not en- 
tirely sustain the position of C. J. Sivage. Brown and 
Goodman was an action on an arbitration bond, in which the 
time was limited for the arbitrator to make his award. 
The declaration averred, that the time was enlarged by 
mutual consent, and that the award was made within the 
enlarged time. On demurrer, Lord Kenyon said, the plain- 
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tiff had no remedy on the bond; by that, the defendant had avcust reas 


bound himself to abide an award to be made within a given 
time, but that could never extend the penalty to an award 
made under a new agreement. In this case of Brown and 
Goodnin, the true principle is disclosed, upon which all 
the New York cases must rest. The sealed contract can- 
not be made to embrace within the sanctity of its seal a 
subse jacnt parol agreement. If the party, by agreement 
elioo-es to lose the higher security of a specialty by suffer- 
ing a variation from its terms, he must abide by his dinin- 
ished security. He can no longer declare on the sealed in- 
strument, as containing the terms of the contract upon 
which iio asks a recovery, because the proof, which he will 
have to ollcr, will exhibit a fatal variance from that contract. 
He criiot declare on the sealed instrument, and seek to 
reme iy his fatal mistake by averring the subsequent parol 
agree ment, because he then declares virtually on a covenant, 
which las no existence, a part of the essence of the cove- 
nant declired on being, in point of fact, a mere parol agree- 
ment. .\nd this I take to be the true principle to be extrac- 
ted from the cases. 

It is obvious, that Lord Kenyon did not place the de-~ 
eision in Little v ffolland on the true ground, when he 
nace’ it on the ground of surprise. If this were the only 
ebjection, itis clear that a replication could have obviated 
it, an| if a replication could have set up the new contract 
in excise, it is equally clear that no good reason exists, why 
the same matter should not be anticipated in the declara- 
tion. [ut the Court of New York in thecase of Freeman 
v Adams (9 John R. 115) expressly adjudicated this point. 
In that case, the plaintiff declared upon an arbitration bond, 
md the defendant having pleaded that no arbitrament was 
nade within the time, plaintiff replied, that, by a subsequent 
waled 1 -reement, the time had been enlarged &c. 

The court said, “The case of Brown v Goodman isa 
solemn determination of the K. B. upon”the very point, and 
md made after argument upondemurrer. By that decision 
suit will not lie me the bond. The party has another 


us 
Raymond vs 
Fisher aud 
Hanson, 
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so. remedy upon the submission implied in the agreement te } 

ecical enlarge the time. 

Raymond vs If this decision be correct in relation to a new agreement 

Fisher and . Se 

est, under seal, it must apply, a fortiori, to one by parol, and 
] only refer to it, to show that the Court, in that case, did 
not for a momentconceive that the cases previously decided 
had gone on the ground of surprise, but upon the principle 
that the old agreement was virtually dissolved by the new, 
and although the new agreement and the oldone were of the 
same dignity, the plaintiff must deciare on the new agree 
ment. Whether the decision in Freeman v Adams was 
well supported by authority or not, it goes clearly to shew 
the opinion, entertained by the New York court, of the 


= 998 


= 


pews yeas 
FPR gh ca 


Ee. 
wot 


ste eaeeepest 
uae ees 


grounds on which the case of Brown v Goodman and the 


cases in New York following that opinion, were based. I 
does not relate to the form of the action, as in the case now 
at bar, but to the particular contract which must be charged 
establi-hing, that the plaintiff must declare upon the new 


S Shag sya 


contract, that the new contract, whether under seal or not, 
is the one for a breach of which he wishes damaves—and 
if the new, contract be under seal, he must of course de 
clare in covenant, and if by parol, he must declare according 
ly. 
Whatever doubts may be entertained as to the extent t 
which the authorities both in England and this country hay 
gone on this subject, and as to the weight which these dir 
thorities may deserve, it is at least admitted that authority 
gan be found sustaining such a declaration as was demurret 
to in this action. The case of Warren v Stagg, cited j 
the argument of counsel in Littler v Holland, (3 ‘I, R. 58]) 
is the only case which seems at ail to countenance the form 
of action assumed in this case. In that case, if correctly 
reported, there were no averments of the parol agreement 
for an extension of the time and justice Buller allowed t 
parol agreement to be given in evidence, Bnt that opinfo 
is overruled by Lord Kenyon in the case of Littler v Ho 
land, where it was cited, and is unsupported by any subs 
quent decision. Nor would it, if sound law, be entire 
apposite to this case, for that was en action of assump 
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4d the specinl contract, the breach of which was com. 4¥¢UsT | yan 
iined of, was not unter seal. | wae 
The current of aut ioritics is therefore clearly for sustain- Raymond ve 
Ww Fisher and 
‘ dee: Dp ' ’ Hanson- 
I conceive are equally decisive. If it be desirable that 
of AD action of 
; ; ee : covenant can- 
adingy aie, Worthy of attention, it is impossible to allow net be sue 
nS ee ‘ . , tained on a 
Jaintiil to deciare in covenant ona contract, an essential covenant 
rt of which is not uader seal. It is confounding the well modified by a 
xi ee 2 4 j subsequent 
ablished distinctions between contracts and the actions parol agree- 
ment, 


@ the demurrer, aad the principle and reason of the I 


e forms of actions should be preserved, and the rules 


sulting ivom these distinctions. It is, in effect, subverting 
the Jaudmarks by which sealed and unsealed instruments 
ve hitherto been distinguished, and allowing a party to 
ike of equal validity, that which was execnted under the 
emnity of a sealed writing, and that which was agreed 
on In the parul conversation of the contracting parties. 
dement affirmed, 

Judge MeGirk Disseuting. 

Kirtlev and ‘Todd for Plaintiff. 

“The plaintifi contends that a covenant, although the time 
performance has been enlarged by parol, must neverthe- 
s be sued upon, and such agreement is a sufficient excuse 
rthe non performance ef a condition precedent ia the 
ie specified in the covenant, if performance or an excuse 
‘refor is alledved under the parol agreement. 

No principle is better settled than this—*A subsequent 
rol agreement, not contradicting the terms of the original 
mtract but merely in continuance thereof, and in dispen- 
ion of the performance of its terms, as in prolongation 
the time of execution, is good, even in the case of a con- 
ct reduced into writing under the statute of frauds.” 
itty on Con. 26, 3'T. R. 591, 4 Mo Rep. 41, and 481, 1 
(. 22,2 Condensed Rep. 501, 4 J. Rep. 41, 481. 

And it is contended for plaintil that the same rule holds 
contracts under seal, and that there is no legal ground of 
tinction. See 3, Johns Rep. 528. 2 Call. 5, 125, 9 Pick, 
8, 20 John, 462, 8 John 391, and that, in this case, the 
vher security for the contrast being a covenant, the plain- 
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aveweT TERM tiff is bound to sue thereon, 4 Cranch 239, 3 Mo. R 


—— 


Raymond 
vs, 
Preher § 


Plaaven, 


230-3.” 
Rollins and Miller for defendants. 

“The only question in this case is whether a complet 
and delivery on November 15, 1838, can be so substitu 
for a completion and delivery on November 1, 1838, a 
enable the plaintiff to recover upon the article of agreem 
in the action of covenant. 

It is relied on that this cannot be; and to sustain the py 
tion thus taken the following authorities are cited; 3 sta 
Evi. 1002; Leslie vs Dr. L. Lorre cited in White v Pa 
42 East 583; Caff vs Penn, 1 M. and 8. 27; Davy vs Peni 
grass 2 Chit. Rep. 336; Thompson vs Brown, 7 Taunton § 
Blanerhasset vs Pierson (3 Len 234) cited in7 Taunton 
Heard vs Wadham 1 East 619; Littler vs Holland 3 T 
$90, and Brown vs Goodman in note to same case Free 
vs Adains 9 J. R. 115, Jewell v Schroppel, 4 Cowen! 
Langworth and Clark vs Smith, 2 Mend, 587 Stutiy 
Miles 2 Marsh, 425. Harrison vs Taylor, 3 Marshall 
Tidds practice 756; Chitty 116, and 96.” 
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Hickman vs Grirrin. AUGUST 7HRM 
we P 
rsina proceeding befsre a J. P. not being duly certi. ———-~——7 
id in evidence in the Circuit Court, without some eer: 
erie Griffin, 
‘tion over the person and subject mat- 
ter, th rral | detective, is suflicient to justify the con- 
stabl. 
The g | rule, thats party cannot be allswed ro muke evidence 
in his » of departed from in an action for a malicious 
prosecut 9 Keep 1 the ground of necessity. If no other per- 
son Wé { wien the felony wascommitted, the evidence 
which t donut aimsell gave, may be read in evidence in this 
action. 
In an action for ma us prosecution the real point of enquiry for 
the jury is, whet ere was probable cause for the prosecution, 
and not wheth 1: de-ondant had probable eause to believe the 
plaintifl’ guilty, or whether he had probable cause to institute the 
prosecution, 


Where the Cir u surt gives erroneous instructions, the error is 
not cured by th | that correct institutions accompanied them, 
as such erroneou ‘ructions may mislead the jury. 
Opinion of court delivered by Napten Judge. 
“Griffin sued Wickman for a malicious prosecution be- 
re a justice of tue peace? The declaration charged that the 
fendant sas made one Glazebrook, a justice 
the peace in Cole county, and charged him (Gri‘tin) with 
tty larceny; and procured said justice to issue his war- ~ 
nt; that he caused said Gritlin, by virtue of said war- 
nt, to be arrested, and recognised for appearance at the 
le Circuit Court. The declaration further avers the con- 
ued prosecution of plaiatiff by defendant before the grand 
ry, and the refusal of said grand jury to find any indict- 
ent. The general issue was pleaded, and the parties went 
trial. 
On the trial, the plaintiff offered in evidence the warrant 
the justice, without proving the hand writing of said 
stice, which the defendant objected to, tut the court per- 
itted the writing to go to the jury. 
Plaintiff also read the endorsement on the warrant of the 
turn of the constable, without first proving said con- 
ble’s hand writing. The plaintiff also proved, that the 
id constable took plaintiff in custody and carried him be 
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“a TERM fore a magistrate. Plaintiff also gave in evidence ther 


, cognizance, which said justice caused him to enter into, ani 


Hickman _ the records of the circuit court of Cole county, reciting th 
va . . ‘ ~~ : . 
Grifia, impannelling of the grand jury, their fuilure to find any bi 


against Griffith, and the subsequent discharge of Griffij 
by the court. To the introduction of all this evidence th 
defendant below objected—but the objection was ove 
ruled. 

The plaintiff then introduced the justice of the peace, Glan 
brook, and proved by him, that the defendant appeared 
fore him, and applied to him for a warrant against Grif 
and that upon his ({fickam’s,) application, he (Glazebrod 
issued the warrant, being the writing first offered. The ¢ 
fendant proposed to prove, upon the cross examination 
said justice, what the defendant swore to before him up 
his examination but the court refused to allow the justicet 
state, what the defendant below had sworn to, the plaint 
having previously proved, that several other witness we 
present at the time the alleged larceny was said to har 
been committed. 

The plaintiff also proved by said justice (Glazebrook) th 
he (Glazebrock) caused the plaintili Griffin to enter in 
a recognizance to appear at the next term of the Cole ci 
cuit court and both plaintiff and de‘endant gave eviden 
conducing to show the existence or want of probable cau 
and malice. 

At the instance of the plaintiff, the court then gave 
jury, the following instruction. “If the jury believe fro 
the eviderte, that the defendant prosecuted the plaintiff y 
on acharce of larceny, and the plaintiff was acquitted am 
discharged therefrom, and that, the defendant had no pro 
able cause to believe him guilty of the charge, they will i 
for the plaintiff.” 

The defendant also asked for the following instructiot 
which were given by the court. 

1. That to enable the plaintiff to recover in this ca 
it is necessary they should be satisfied from the evidence! 
the cause, that the defendant prosecuted the plaintiff! 
malice, and without probable cause. 
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@. That if the defendant had probable cause to institute 4v6CsT| TarM 
the prosecution, that then they ought to finda verdict in ames 
his favor. Ilickmanr 

§. That it matters not how milicious the motive of Hick- Griffin’ 
am Ws in prosecuting the plaintiil, yet if they believe from 
the evileace that Hickam had probable cause for prosecu- 
ting him, they ought to find a verdict for the defendant Hick- 
am. 

4, That the fact that the justice of the poise, Glaze- 

brook, upon the eaquiry before him, recognised the plaintiff 
maresorniztice, binling him to appear at the Cole Cir- 
@ut Court, to answer over to the charge mantioned in the 
prosecution, is evidence of there being probable cause for 
the prosecution, and that the jury ought to fiad for the de- 
fendant on such evideace, untess the plaintif prove by other 
evidence that the prosecution was insituted without any 
probabic cause. 

D. That it is not necessary in this action that the defen- 
dant should show that the plaintif was absolutely guilty, 
to entitle [fickam toa verdict, but that it is oaly necessary 
that they sioull believe from the evidence that the defen- 
dant Hickwn had probable cause to prosecute him Griffin. 

7. ‘Phat it matters not how small the amount of money 
stolen f dee rtiat was, the defendant stands justified 


m the fiw for prosecating the plaintill, if he had probable 
@ause | lor, 


The jars 1{ tor plaintiff, and defendant moved fora 
new | the toilowing grounds. 1. The court permit- 
ted the plaintit vive improper testimony. 2. The 
@ourt refused to permit the defendant to give all and every 
part of histestimony. 3. Ihe Court misdirected the jury. 
Which motion was overruled by the Court, and to reverse 
this judement the plaintiff in error has relied on the follow- 
ing points, which | will examine seriatim. 

First, That the court erred in permitting the warrant of 
the justice, the return of the constable thereon, and the re- 
@ognizance jor Griiim’s appearance, to be read to the jury, 
Without proof of their execution, Second, That the warrant 
produced did not run in the name of the State of Missouri, 
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ey OY and consequently, the action should have been trespass vi 


—_. ___, etarmis. Third, That the ccurt erred, in not permitting 
Hickman Hickam’s testimony before the movistrate, to co the jury. 


Grifin, Fourth, That the court erred in giving the instruction asked 
by plaintiff. 

ten be. 2 the papers oi the justice had tecn duly certified 
eceding be- by him, and itay peared irom the record, that they were on 
TOR s-E- ns « : , +] a Aehee : 
not being du- file in the circuit court, there could be no que tien of their 
ly certified 
eannot be ee : 
read inevi- were original payers, and there is nothing je erved in the 
dence j 
Circuit 
Court, with- Court. The pay ers were not admissible without seme proof 
out some : ‘ a 

proof of their Of their authenticity® 


*athority. But the plaintiil, immediately after the introduction of this 


admissibility, without further proof But the papers offered 


in the bill of exce; tions to show how they got into the Circuit 


testimony, in his examination in chiel proved Ly the justice 
of the peace, Glazebrook, the identity and authenticity of the 
warrant and recognizance, and the fact, that the constable, 
whose name was endorsed on the warrant, had taken the 
plaintiff in custody and brought him be!ore lim, (the jus- 
tice) for his examination. Whatever therefore might have 
been defective in the testimony of the plaintiff when first in- 
troducel, he proceeded to supply those deficiencies by com- 
petent and full proof, and | do not see any gocd reason for 
reversing because of this irregularity. Jf it could be shewn 
that defendant was anywise prejudiced by t's course, it 
might constitute a sufficient reason with this couct, to aside 
the judgment. But nosuch injustice appears. 
Where the J. It is urged that the warrant, not running in the nvime of 
ae — the State of Missouri, was not merely voidable, but absolute- 
the person Jy void, and that therefore this action should have been 
a trespass The warrant in this case ran in these words.” 
erg “State of Missouri County of Cole, ss,” after reciting the 
Sahiee eau inducement, it proceded “these are therejore to command 
si an you to take the body &c.” I am not prepared to say 
ata ple. whether this would be a valid warrant or not, under the de- 
tae cisions of this court, but this court in the case of Miller ¥ 
gs Monee Brown (3 Mo. Rep. 130) at least declared, that such a war 
makeevi- rant was sufficient to justifv the constable, the magistrate 


deuce in his by whom it was issued having jurisdiction over the persom 
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‘matier. ‘The distinctions between case and tros- AUGUST TmRM 
} } ‘ 1) } ry . ae Ba ee »tonady } e 
pass, as laid down in many of the books. ae o exceedingly __ ca 
refine’, that, like, the colours of the rainbow, they ran into Hickmaa 
Pie e 
: Griffin, 
make the d mination. IT held that case was well brought 


each other, and would puzzle a man of common sense 


own favor. is 
gaa not departed 
sustarie nst th onstable, merely becatsc of this de trom in an 
fect j a a . served action for ma- 
ect |} process Wuicl erved. licious prose- 
od» The defendant, on his cross examination of the jus- ution, ex- 
; : , : cept upon the 
tice, oil: » prove what he had sworn to be‘ore him, on ground of ne- 
the trial 0 the accused before him (the justice.) This the cesstys Tine 
: other person 
' ra hl , 
court \ Porhy ‘luded. The general rule that awere present 
when the fel- 
ony Was COMm- 
is not dey artcd from in aa action of malicious prosecution, mitted, the 
: ‘ , : evidence 
except Uy) ground of necessity. If no other porson which the de- 
2 Nr { ' : ss fendant hire- 
were present wien lony was committed, the evidence, dant hire 
em self gave, 
which the de:codanthimescl! gave, may beread as evilence in may be read 


‘ , : . ay ee in evidenee im 
this action. Johnson v Prowning 6 Mo. 216 citedir Bay- this action. 
ard and Peake loS—Sit. In that case Hale C. J. »llowed 
what the defendants wile had testified at the trial of the in- 
dictment to be civen in evidence on behalf of the husband, 


here, and that an action of tresspass could not have been 
! 


party cauuot be allowed to make evidence in his own favor 


when sued for a malicious prosecution, there having been 
no other person present at the commission of the allege 

felony. So iso inan action on the statute of Winton, the 
party robbed was held a competent witness and the author 
remarks “these are the only cases, I believe, in the books, 
where parties to the cause have been permitted to give evi- 
dence for themselves; and in the latter case, it seems to have 
been taken for granted, that the party coull not be exam- 
ined, thouch his former evidence was admitted. “Bayard, 
and Peake 151 in note-The diction in Buller cited at the bar 
(Bullers N. P. 14,) is unsupported by authority, an! is con- 
tradicted by himself on the next page in which he lays 
down the rule as established in Johnson v Browning. In 
the case of Hays v Waller (2 Mo. Rep, 222) this court per- 
haps extend the rule, and allow what the deiendant swore 
to on the trial of the indictment, to be read in his defence 
on his trial for a malicious prosecution, where it appeared 
that he swore to a fact which no one who was present ex- 
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avousT verM cept himself borne witness to. Admitting this to be correct, 

,; “* it devolved upon defendant (Plaintil’ in error) to shew by 

Hickman, _ the bill of exceptions, that this state of facts existed. Not 

Gritin, having don» so the judgment of the circuit court on this 
point must be held correct. 

4, The first instruction asked by the plaintiiTand given by 
the court, is open to criticism. Two objections were urged 
to if, first that the prosecutor’s belief of the « ence of 
prob. dle cruse is made the test, lastead of the ¢ nice of 
probable cause, whether within the know] : of the 
prosecutor or not, :nd second, the jury are not told of the 
necessity of malice as well as the want of probable cause. 
The instruction is certainly not suictently distinct on this 
last point, for though malice may be inferred frem the want 
of a probable cause; it is still an essential iagredient in the 
guilt of the prosecutor, and his liability he plaintiff. 
But the subsequent instructions are full and clear on this 
point and lay down the law with such precision (se far as 
this point is concerned) that [do not see how the jury could 
have drawn any inference from the first instruction calcula. 
ted to preiudice the defendant. The instruction is that if 
the jury believe frem the evidence &c. “that defendant had 
no probable cause to believe him guilty of the charge, they 


y 9 


will find for plaintil The true question; as laid down in 


I. 
Mowry v Miller (8 Leigh 565) is not whether the defendant 


had probable cause to believe the plaintiff guilty, but 


nomattcr whetaer the defendant knew of its existence or 
not. 

The second instruction given by the court, at the instance 
of the defendant, is liable to the same objections. “If the 
de“endant had probable cause to institute the prosecution,” 
is the language of this instruction also, and the words “to 
institute the prosecution,” may well be substituted for the 
words “to belicve him guilty.” For if the defendant had 

Ya action for Probable cause to “institute the prosecution,” he had prob 
malicious able cause to believe him guilty,” and vice versa, whereas 
prosecution 2 “ ‘i 

the real point the real pomt of enquiry for the jury was not whether the 


he ga defendant had probable cause to believe the plaintiff guilty, 
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et whether he had probable cause to institutes the prosecu- 4v@0sT |" wmem 


839, 
' } s } Q > 2 he _ . oe ” 
tion, but whether ¢here was probable cause for the prosecu 
tion, thereby refering the jury to the state of facts that ex- Hickam 
isted in relation to te party accused,and not to the knowl- Griffin. 
: ; 
edge or belief of those facts in the party prosecuting. 
Where the court gives erroneous instructions, the error Whether 
. S 3 ; there was 
is not cured by the fact that correct instructions accompa- probable 
, ¢ a np + + cause for the 
nied them. Jones v Talbot 4 Mo. R. 274. Mere defective pocnseation, 
instructions may be supplied, but an instruction, which is and not 
a ee ie 5 whether the 
erroneous in itseli, may mislead the jury. For this reason, defendant has 
et " ° 7. vial and the ‘ause Probable 
the judgment of the Circuit Court is reversed and the cause Ph NO | 
is remanded.” lieve the 


laintiff guil- 
Hayden & Adams for appellant. ca 


“To reverse this judzment the appellant will insist upon e he had 
. : peas oe ee probable 
the following points and authorities. cause to in- 
z stitute the 
1. That the court erred in giving the first instruction sonmuaeiliite 
asked by plaintiff below. Where the 


mn ¢ » Circuit Court 
Che warrant of the justice of the peace, the return of gives errone- 


the constadle thereon, and the recognizance for the pltffs, ous imstrac- 
: i tons, the er- 
appearance in the Cole Circuit Court to be read without ror is not 


hs cured by the 
proof of their execution. doh hak mae 


See M’Carty v Sherman 3 John Re p. 429, 2 Starkie Evi. rect instrue- 


tions accom- 
812. Saunders on Pl. and Evi. 661, side page. panied them, 


%. The warrant did not ran in the name of the State 2 such er- 
. : any roneous in- 
and was there‘ore voi! —inl the action should liive been structions 
aie te et: asians ‘eee (mene ae} may mislead 

trespass vict armis. [fowler vs Watson 4 Mo Rep. 27. the jury. 

3 That ihe court erred in not permitting the defen- 
dant below to introduce in evidence, the testimony he had 
given before tho magistrate upon the original pr secution, 
see Hanve Waller 3 Mo. Rep, 222—Bullers N. P. 114. 

4, Phat the courterred in giving the instructions asked 
by the plainti f below—sco 2, Starkie’s Evi, Title Malicious 
Prosecution, pige—Sce 10th Johns Rep, 106, Vanduzor vs 
Linderman. Sce 2 Starkie 911, and note 1, et seq, 3d 
Leighs Rep. 546.” 

Kirtley for appellant. 

Although the act of the magistrate in acquitting or sen-- 

ding on {or further trialis evidence to shew probable cause 


ex not, ii is only prima facie, see2 Murphey 248, 2 John 
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3, re‘ered to ia 2 Starkie 494 note I, aad it may be re- 


ne butted by other evidence that the prose ‘ution was without 


Hickam 
Vs, 


Grifiin, 


probable cause. 4 Mun. 462 10 same note of Starkie, and 


although devsndant may prove a icity committed, and may 


throw suspicion of the accused, | is iu udicient in case of 
express proot that the detead iew the prosecution was 
Without oundation, 2 Star! 

And n. evidence of rails more cogent than that 
the defsncant knew that the | i \was innocent, 9 Taunt. 
583, 2 Starkie 494 note 6, 

4, The reacon of defendant jo. a new trial is not true 
in fact as the record shews ali lu) istructions were givem 
and the 5th has been answered in the answer to first three 
points.” 


Rerep v Crrcurr Court or tlowarp Counry. 


Under the 41st sect. of ith Art. of the act regulating ‘practice and 
(R. Cp. 497,) the owner, and not 
he temporery master of « Slave convicted :p cascs therein specified, 


the proper person to pay the costs of conviction. The words 


i; > . © Ve 7 ” 
proceedings + .riminal cases, 


“owner or uister,’ are most probably syo nymous, and mean the 
owner and not the temporary master, 
Application fora mandamus. 

«A slave, the property o} Reed, was indictel in the How- 
ard Circuit’ Court for arson, convicted, and by the judg- 
ment of the Court, was ordered to be sent out of the State 
for 20) years. 


Opiuion of Court delivered by Napton Ju’ 2 


Reed moved the court to tax up the costs against Patrick 
Woods, who had the slave in his possession, When the ar- 
son was committed, under a contract of hire ior one year. 

But the court refused to do so, and Reed now applies 
for a mandamus on said court, requiring it to shew cause 
&c. 

The costs were taxed under the 4st sec. of the vii. art. 
of the act regulating practice and proceedings in criminal 
cases The section reads, “if a slave shall be convicted of 
any offence in a case, where, if the convict was a free pe» 
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son, he would be liable to pay costs, such slave shall be sold 4vever, Tan 
to satify such costs, unless the owner or master appear and a 
‘pay the same within sixty days after they become due.” — Reed 
It is urged, that the words owner or master in this clause, «;. Cf of 
are not synonymous—and that the bail or temporary owner Howard 
of the slave should pay the costs in this case. By way _——— 
interpreting the intent of the Legislature in using the words 
“master or owner,” counsel have refered to the 35th sec. 
ix Art. of the Act concerning crimes and their punis.- 
ments. That section provides that the person injured by 
the acts of a slave,in specified cases, shall “have an action 
against the master or owner of such slave for the lime, to 
recover any dumages &c. not exceeding in amount the 
walue of such slave.” 
Itis obvious, that the last section cited uses the words 
master and owner in the same sense—The quantum of dam- 
ages being the value of the slave. The legislature never 
intende! that the bailee of a slave for a year ora month, 
should be responsible for an amount equal to the value of 
the slave. The words ured in that section “for the time,” 
are either.) criluous, or most likely were intended to im- 
ply, that ‘he action must be brought against the person 
ewning the lave al the time the felony is committed—not- 
withstandiss such owner may afterwards part with his in- 
terest. 
The wor ls in the 41st section are most probably synony- 
mous—but whether so, or not, cannot affect the merits te 
Mr. Reeds pplication. If synonymous, they must have 7th art. of the 
Meant the ovncrand not the temporary master, otherwise a | 
they woul! not have ordered the slave to be sold pay the tice and pro- 


P ceedings in 
eests. criminal 
cases,’ (R. C. 
p. 497,) the 


This would hi ross injustice to the owner, if it 
were the temporary master’s duty to pay them. If the owner, and 


7 ' ee - not the tem- 
words be ot synonymous, then the circuit court had a dis: yorary mas- 


eretion, an! nothing is shown here to satisfy this court, te" of @ 
that discret , slave convic- | 
t discretion was not soundly exercised. ted in cases 
, amus refused.”? terein spe- 
Mandan retus L : pr vine a 
Davis for pla nti proper person 

. ener? watece . . topa the 
The court refused so to tax the costs and this court is a af anil 
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suev's39 now asked for a mandamus on that court, to shew cause, 
«cc. see Rev. Sta. Crimes and Pynishments page 216 see. 


Reed v. “ee do practiceand proceedings in criminal cases article 
vs + . . 
Gir.Ct. of 7) Sec. 41 page 497, See also session acts of Legislature of 
oe 1536 page 60. Title Crimes.” 
ounty, - 


viction, the 
words 


Lao . . 
owner or Botton vs Lunpy. 


master,’ are 


Most proba- 

bly synony- I'he notice required to be given by a security to the person havigg 
mious, and the “right of action,” to commence suit against the principal 
mean the 
ewner and PS wl ; 
not the tem- securities,” (R. C. p 574) may be given verbablly. 

porary muse = =Apyeal trom the Circuit Court of Callaway county. 


ter. — ye . ‘ : 
Gpanen of the court delivered by ‘Tompkins Judge. 
“Dolton sued Lundy in the Circuit Court, where judg- 


ment was given acainst him, and to reverse the judgment 


LA’ 
| = 


wor: 


debtor, under the provisions of the Ist sect. of the act ‘concerning 


ua, 


=, 


\. 


3 Fact ep tna, 
es a ol SR a hi 


he appeals to this court. 
The suit was ccmmenced in the Circuit Court on a note 
executed by John G. Williams and Richard Lundy to Bel- 


ton. Cn the trial it appeared in evidence, that Lundy gave 


we 


verbal notice to Belton to sue Williams, he, Lundy, being 
secu ty only. It was contended that the notice should 


. 


have been written. ‘These are the words of the act of 1835 
concerning securities sec. 1, page 574, “Any person bound 
ws sceurity fer another in any bond, bill cr note for the 
payment of money or delivery of property, may, at any 
time »‘ter an action has accrued thereon, require the per- 
sou having such right of action forthwith to commence an 
action igainst the principal debter, and all the other par- 
ties liable.” 
One could hardly imagine how an argument could be 
maintained on this subject, the law being as itis. 
But it was contended that as the statutes previously made 
on this subject both under the Territorial and State Gov- 
‘The notice €FPMents required written notice to be served, therefore the 
ent ht Legislature intended that the notice, bere required to’ be 
curity to the served, should also, be in writing, although the act did not 


versonhbay- .- bint ° . sii 
ing the “right 0 terms requireit, I perceive no grror in the decision ef 


Re 


224 i Peaoogsy 


* 
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the circuit court that a verbal notice is sufficient, such being — ream 
the opinion of all, it is aflirmed.” S529. 
Li is i4d 1OY a] H ellee. Bolton 
“The only question presented by the record is whether | mn 
need : a : sundy, 
under the act of the 16th of March 1885 concerning “se- 7 
euritics,” (22. S. Mo. 574) a notice to sue, not in writing, of action,’ te 
commence 
suit against 
In supporto! the afiirmative of this proposition, it is re- the principal 
: A debtor, under 
spectfiliy -ulimitted to the court on behalf of the appellee the provis- 
that lst. the words of the statute, to which securities are wngieaiegge® 
st sect. ) 
exclusivc! debted for this remedy, do not require the the act ‘con. 
cerning se- 
curitics,”’ 
prehens: rey can be “any person bound as security (R. ~ p. 974) 
; Py . - "_ may be gives 
fer another in avy bond &c. may require the person having yerbabily. 


the right of actioa forthwith to commence suit &c.” [R.S. 


ig sufieeicnt to discharge a security from his obligation. 


notice to be in writing—The words are unlimited—as com- 


Mo. 571.) demand therelore a written notice. a require- 
ment 1 g, is a construction contrary to the plain let- 
ter of i ; 

2. An trary also to the intent of the Legislature, 


as is maniivsted in various ways. 

me Eh 9 many instances in the revised Statutes of 
1835, where the Legislature have required a notice to be 
given, and wiicrever it was their intention, that such notice 
should be in writing, they have so expressly, declared. R. 
$. M. 357, sec. 9, ib, 220, sec. 6. * 

®. In the very statute now under consideration, we have 
two other istances of notices being required, and it being 
the Legi lative intention that, in these cases; the notice 
should be ia writing, they have expressly made this requisi- 
tion R. L. 575; sect. 9—and 12. 

3. The {rst act on this subject passed in 1816 (Geyers 
digest, 365 «cc. 1) expressly required the notice to be in 
writing—* nay by notice in writing require &c.” Thie 
phraseology was continued in the law through the revision 
of 1825 (kk. L. M. of 1825 735, sec. 1,) down to the last 
revision—space of nearly twenty years, when the words 
‘by notice in writing ‘were, asit must be presumed, inten 
tionally omitied, with 9 view to a change of the law on this 
subject.” 
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agGoeT TERM Porrer & Moore v Rea. 


1839. 


hscilieadlg gece 
Porter & 
Moore — 

vs, interest of the assignee, yet the assignor himsclf may be ex- 
Rea, amined 


Opinion of the Court delivered by Napton Judge. 


Although it is wellscttled that the declarations of an assignor of a 
note, mide after the assignment, cannot be admitted t: affeet the 


“John Rea, assignee of Horsley Rea, sued Moore and 
Porter by petition in debt. On the trial of the cause, 
the plainti’ proved the assigyument of the note, and 
gave the note in evidence to the jury. The defendant, in 
support oi his plea of set off, offered to prove what Hors 
lev Rea, the assignor, had said in a conversation with de- 
fendants, subsequently to the assignment of the note—in 
which he admitted that he owed defendants S189, and it 
was stilldue, but the court refused to allow this evidence 
tobe given. The defendants then introduced Horsley Rea 
himself, and proposed to prove by him that at the time he 
ussigned said note to John Rea, he, said Horsley Rea, was 
indebted to defendants in the sum of SIS9, for goods &e. 
The plaintiti also objected to the evidence, and the court 
sustained the cbjection. 

There was some additional evidence offered and given 
by defendants to prove the set off, and some rebutting tea- 
timony from the plaintilf. 

The jury founda verdict for the plaintif, and defendants 
applied for a new trial, which the court refused. 

The appellants seek to reverse this judgment on the 
ground that the court erred in excluding the testimony of 

_ fered of the declarations of H. Rea, and in refusing to ak 
eg low said Rea himself to testify. 
Hed that the The principle is well settled that the declarations of an 
declarations ‘ 
af anassignor assinor of a note, made after the assignment, cannot be 
here admitted to affect the interest of the assignee—2 Starkie 
the assign. Q2!),2 Bibb 470, and Bibb 270—3 Little 14. 
sameeren But I have heard no reason why the assignor himself 
toaffect the may not be examined. 
interest of : ; ‘ ; , : 
the assignee, ‘Jis interest is decidedly against the party calling bim, 
coe Graham and others v O'Fallon ex’r. 4 Mo. R. 338. 
self may be = {n). Whitaker v Brown [8 Wend, 490] where the court 
ee excluded evidence of the assignors declarations and admix 
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etent witness, and being such, the opposite party was en- 
P g pp party 
titled to his oath. Porter & 


In Hurd v West, 7 Cowen, 752, [referred to by the court —— 
of New York in the same case] it was held, that the dec. Rea, 






























































































































larations of a vendor of personal property, though made 
' before sale, are not evilence against the vendee, but the 
, vendor should be called as a witness. 
In Duckham v Wallis [5 Esp. N. P. cases 263 cited in 8 
: Wend 491.] Lord 'llenborough placed the exclusions of 
é such admissions on the same ground—and held, that the as- 
i signor himself should be called. 
7 “Judgment reversed and remanded.” 
‘ Ilayden for appellant. 
. “The appellants will contend that the judgment of the 
1s ‘ircuit Court ought to be reversed upon the ground that 
“ Horsley ca was a competent witness, to prove the facts 
‘i roposed by him, and ought not to have been rejected by 
“o* he Court below. 
int See 4th John Rep. 129, M’Cleod vs Johnson, and note 
aJand authorities there cited, see 5th Massachusetts re- 
a orts, David Webster vs William Levi 334, et seq. See 2 
ee ohn R. 394, Jackson, on the demise of Caldwell, vs Hal- 
noack. See 7 T. R. 480 Ildenton against Adkinson, and 
nts ote to the case 1. ‘Term Report, 163, Carter vs Pearse 
imr.—Sth Wendells, Rep. 490 Whitaker impleaded &c. vs 
the rown.” 
r Miller for appellee. 
) ale “The counsel for appellee, plaintiff below, will insist up- 
bthe following points. 
f an l. ‘The court very properly refused to permit the evi- 
t be nee offered by deft. as set forth in bill of exceptions, to 
irkie the jury. 
ee 2 Starkie page 41 and note—see page 280 same book, 
msolf B21 Bibb p. 470-4 Bibb 270 and 290—see 3 Littell 14 
e,8 Wendell 490—3 Johnsqn 425—20 Johnson 142-3 
bim. J. Marshall 627. 
The Court properly refused a new trial to defts, and 
rw not err in overruling their motion for same.” 
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sions; it was upon the ground that the assignor was @ com. 40@0er Tem 
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OCTOBER ‘TERM 1839. 





Grirrin & Kuinots v J. & C. Samurn 


A bond, signed by a partner in the name of the firm, may be de- 
cribed, in 2 petition in debt, as the bonds of any one of the part- 
ners; our statute permitting the obligec to see us many of the ob- 
ligors as he thinks proper. 
The want of service of a writ is cured by appearance und defeneo. 
If the Circuit Court, setting asa jury, finds a defective verdict, 
its judgment will not se reversed in the appellate Court, unless 
motion was made in the Court below toarrest the judgment and 
overruicd. 

‘rror to Circuit Court of Monroe County. 

Van Arsdall for plaintiff, 

1. The writing read in evidence does not appear to be 
the one sued upon, or that is set forth »n the petition. 

2. The judgment of the court below is given against 
Iseac N. Griffin and Henry Kinote, when from the returns 
of the sheriff it appears that the sheriffs summons was only 
served on Kinote. 


3. The nete set forth in the petition purports to have 
been executed by Isaac N. Griffin & Henry Kincte, ani 
the one offered in evidence appears to be executed by J. & 
}. N. Griffin and Henry Kinote. 


Statement of the case made, and opinion of the Cot 
delivered by Napton, Judge. 





SECOND JUDICIAL DISTRICT. 


The defendant in error sued the plaintiff, in error, by °¢7- a3 
etition iu debt, in the Circuit Court of Monroe County. a 
he petition is as follows: Griffin & 


Jameson Samuei & Churchill Samuel, formerly partners, sore 


rading under the name and style of Jameson Samuel & J. § C. Sam. 
10, plaintiffs, state that the, are the legal owners of a 
bond, against the defendants, Isaac N.Grithin [signed by said 
irillin by the name and description of I. N. Griffin] and 
lcnry Kinote which said note was executed to the said 


ue), 


laintifl!’ by the name and description of Jameson Samuel 

Co., and is to the following eflect. 

Four months after date gwe or either of us do promise to 
ay Jameson Samuel & Co., the sum of four hundred and 
ven doilars & 89 cents, for value received bearing ten 

at mterest from the date without defalcation or dis- 
viven under our hands and sea!s this 7th day of May 


J. & I. N. Gniffin 3s. 
ae Ilenry Kinote, 1s. 
part: fa Yct the debts remains unpaid &e. 

) o TA summons issued on the above, and the return of the 
las leer was that he had executed the writ upon Henry Kinote, 
rdiet, At that Isaac N. Griffin was not found. The record of 
less « MMe same term states, that defendants came by attorney, and 
it and Hel ther demurrer to this petition, and also their plea, 
hich demurrer and plea are set forth in so many words in 
efecord. ‘Che demurrer commences “and the said de- 

ndants, &e.” and, proceeds alternately using the singular 

d plural without much regard either to legal or gram. 

tical accuracy, and is finally signed by counsel as counsel 
‘defendant and without specifyng the name of the defen- 

nt. I notice these inaccuracies, because the question 

sing in this court has made it material. The plea of non 

factum commences also in the plural and is signed 

one defendant only, but does not specify for which de- 

dant. At the second term after the return term of the 

it, the demurrer was withdrawn, and the cause was sub. 

ted to the Court, asa jury, on the issue of non est fae- 

; and the finding of the Court was that the defendants 
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ect. TERM = were indebted to the plaintiff the debt in the petition men- 

_— tioned, and assessed their damages. Judgment went for the 
i ae spe | 

Grifin § plaintiff. ‘The objections urged in this court to the judgment 

— of the Court below, are first; that the bond offered in evidence: 

~ end 4 materially varied from the bond desciibed in the petition, 

miuei, ° es ° 

and secondly; that the court erred in giving judgment a 

gainst one of the defendants, Isaae N. Griffin, who was not 

served with process. The first objection is that the parties 

~ ae sued were Isaac N. Griffin and Henry Kinote, and the note 

nerin the Offered in evidence is signed by J. & I. N. Griffin and Hen- 

ana ry Kinote. Our statute allows the obligee to sue as many 

described, in of the obligors as he thinks proper {Rev. Co. 1835 p. 459.] 


@ petition in ,, ee 
re af as the bere can be no doubt then that Isaac N. Griffin and 


eat his partner, who together signed their partnership name of 
patners; cur S. & J. N. Griffin, had signed their names separately and 
prc nincia Mie in full, the plaintiff could have sued either or both at their 
obliger to a option. Ido not see how the particular mode of signing by 
ef the obli-. the partnership name can aflect this privilege. If a diflerent 
shaped construction be assumed, the operation of the Statute is a- 

voided so far as partnership notes are concerned. The sec- 


and objection takento the judgment of the Circuit Court is 


er- 

The want of 
servic: 
writis cured ¢! 44 it went against Griffin & Kinote, when it appeared by 


~ Sage _ de the return of the sheriff that Kinote only was served. The 
. appearance of the defendants, both by d-murrer and plea, 
evit cout, js, upon the face of the record, general, though sometimes 
a. “ | the word “defendant,” and at others the word “defendants,” 
wager is used; for if a party wishes to appear and plead in sucha 
ment Wii nt Way as not to commit his fellow defendants his name must 
nae be given. We hold that the appearance in this case cured the 
eourt, uniess wal of service. 

te tin ‘he verdict in this case, found by the Court setting as a 
le ew “jury, was not responsive to the issue. This might have 
jadgmentand been taken advantage of by motion in arrest, but there hay- 


arenes. ing been no such motion, this Court will not interfere with 
the judgment of the Circuit Court. Davidson vs Peck, 4 Mo. 
Rep. p. 438. Judgment affirmed. 
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Bynee v Kinore. O67. TERM 


1839. 


If, upon a review ofall the testimony, the Supreme Court shall be oo 
y bee 


of opinion that the Circuit court, in refusing to grant a new trial, 7 
, 


improperly exercised its discretion, the judgmert will be reversed. Kinote, 
Error to Circuit Court of Monroe County. 
Van Arsdall for plainti’f insists that, from the testimony 
preserved in the record of this cause, he should have had 


a new trial, and further, from the evidence preserved in this 
cause, it must appear that he fs evitled to a new trial, to 
which he cites, in confirmation thereof, the record from 
the Court below without further authority. 
Napton, Judge. 

Bybee» sued Kinote be‘ore a justice of tie peace, where 
judgment wert for the de‘endant, and upon appeal to the 
circuit court, judgment having gone again for the defen- 
dant, he appeals to this court. The sub:tance of the testi- od ar) a 
timeny is preserved in the bill of exceptions, and the only the testimo 
question to this court relates to the proper exercise of the nr dace 
discretion of the Circuit Court in re‘using to grant the plain- ee tah 
tiffa new trial. All the witnes-e: on behalf of the plaintiffthe Cirenit 
concur that, about the mouth of September 1837, Bybee tony _ 
and Kinote were employed together in building a mill, and hee new 
Bybee, in the presence of the witness, recite’? a contract ote aa, 
which he had made with Winote for the-sale of his interest Chit Sere 
in the mill, the amount of which was, that Kinote was to judgment 
pay him one thousand dollars and all expenses, except his ioe i 
own hands and a certain Carlisle who was employed about 
the work, and that the hands which Bybee had engaged at 
the mill was him elf, two sons, and an old negro man. 
Joxeph Raker, a witness on the part of the defendant, states 
the contract precisely as the other witnesses, but adds that 
he understood by the expression of all the expenses that it 
was the expenses accruing about the mill since they had 
entered into partnership, and was not to include any ex- 
penses that had accrued before. The subject matter of the 
pfesent suit was the cost of some timbers, which had been 
procured by said Bybee from said Raker previously to the 
time when Kinote & Bvb&e had become partners in the 


erection of the mill. On this evidence, the jury found a ver- 
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dict for defendant, and the court refused to grant the plain. 
tif a new trial, excluding the inference of Mr. Raker, 
which was no testimony. There was nothing before the jury, 
which could justify them in limiting the responsibility of 
Kinote to such expenses as had accrued about erecting the 
mill subsequent toa specified time. All the witnesses, in- 
cluding Raker, concur that there was no such limitation 
and the langnage of the contract proved, taken in its or 
dinary acceptation, would admit of no such construction, 
but would embrace all the expenses which had accrued in 
erecting the mill, except the labor of Bybee and his hands. 
If Raker had within his knowledge any facts or circum. 
stances, which led him to the conclusion he stated to the 
jury, he should have been made to state those facts; the 
jury might then have drawn the same inference which 
he did. There seems to be nothing in the evidence as 
preserved in the bill of exceptions to justify the verdict o! 


the jury. Judgment is reversed, and the cause remanded. 


Tue Sratre v Acurr. 

Ind.ctment under the 9th sect. of &thart. of the act concerning 
crimes and their punishments (R. C. 1835,) for defiling a white fe- 
male under the,age of eighteen years, confided tothe care and pro- 
tection of deft. Held that the statute includes not only guardians 
but all other persons to whose care or protection any such female 
shall have been confided, and that the word ‘‘of,"”’ following th» 

must be 


word ‘‘or’”’ and preceeding the words ‘tany other person,” 
rejected in order to render the section intelligible, 

Abernathy for plaintiff; Ist that the act charged is an in- 
dictable ofle: e. 

2. TPhatil the act charged is indictable, it is sufficiently 
and properly carved in the indictment. 

Authorities «ied, in support of first point, Rev. Co. p. 
297, Sth sec. wriicle Sth, Mo. Rep. vol. 4th Gorden vs Zu- 
malt, p. 570. 

liowell, for defendant. There is no error, Ist. 
Because said act was intended to embrace the case of 
guardians only, who had the care and custody of their wards 
undcr the age of 18 years, and guardians of lunatics, idiots 
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e plain. er other kind of wards, except white ones. 2, Because it eT. S30. 
Raker. never could have been intended to protect only white fe- 
1e jury, males under the age of eighteen years, and leave al other Bybee 
iility of kind of females, who may and have uader our laws’ guar- gio ore, 
ing the dians, defenceless and unprotected; and 3, Because the act, 
ses, in- on which this indictment is intended to be engrafted, can- 
itation not be made to embrace the case charged and set out in the 
its or indictment without being partly rejected (See Mo. laws }. 
ruction. 207) which will never be done when sense can be made of a 
rued in statute as it stands; and further because said statute is per- 
hands. fectly sensible and intelligible as it stands, and effect toa 
circum very good purpose may be given to every part of it. Other 
1 tod guardians than those of white females under the age of 
cts; the 1 eighteen years may be appointed, (see, title insane persons, 
whieh Mo. L. 323) all of whom would be unprotected, if the con- 
_ struction be given that is contended for by the State. 
niistel Opinion of the Cgurt delivered by Tompkins Judge. 
ded, Aculf was indicted in the Circuit Court, and on his mo- 
tion the indictment was quashed, and, to reverse the judg- 
ment of the Circuit Court quashing the indictment, the 
State prosecutes this writ of error. The judgment charges 
that Hannah M. Davis was confided to the care and protec- 
wr tion of one Grenville P. Acuff by John Davis the father and 
o anager natural guardian of the said Hannah, she the said Hannah 
guardians being then &c.a white female under the age of eighteen 


ch female years &c. The indictment is framed on the 9th section of 
owing ths 


> aan the Sth article of the act concerning crimes and their pun- 
must be i 


ishments, found on page 207 of the digest of 1835. The 
is an in- words of the ninth section are as follow viz: “it any guar- 
“dian of any white female under the age of eighteen years, 
Ty -_ + — , sm) pe . ret} . > 
ficiently or of any other person to whose care “ protection any 
“such female shall have been confided, shall defile her by 
v. Co. p “carnally knowing her, he shall, in cases in this act not other- 
SWwigca Tr , oa ; asc my : ’ 
o wie wise provided for, be punished by imprisonment in the 
“penitentiary not less than two years, or be fined not ex- 
ror,::itt “ceeding five hundred dollars, or by both such fine and im- 
’ ° . ‘ 1s : 
coal ‘“‘prisonment.” On the part of the State, the Circuit at- 
ss > x ; "99 } , or” 
sina torney contends that the word “of,” following the word “or 
4 oe 4 a 7 Ss 7c ; 
3, idiots and preceding the words “any other person,” in this ninth 
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Indictment 
under the 9th 
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wrt. of the 
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ng crimes 
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(R. C. 1835) 
for defiling a 
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under the age 
ef eighteen 
years, confi- 
ded to the 
eare and pro- 
tection of 
eef. Held 
ihat the 
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‘ion ought to be rejected as superfluous, being, as he con. 
, either a typographical or a mere clerical error, while 
the side of the defendant it is contended that the word 
eht not to be rerected and that ander this ection of 
ita guardian appointed agreeaiay To tiw Can 
be indicted. The original rolls, from which this act was prin- 
rt to the usual one 
rder to ascertain the Jn the 
inaking Pow \ceording to the con | on- 
tended tor by th counsel of the defendant 
( it, the n: 
dian of any \ 
oO: any guardian of any other person to Whose case oi prOe 
teculion any such iemale shall h | contided, shidi aco.” 
Most certainly 1 mwas for the protection of 


white females aoe: ages of cighteen years, ior the 


words “any such iemale,” s plainly to the proceeding 
; ut 
vhteen years” a lan- 


vords “lemales under the ag cl 
guage can mu! them rete and then the section ould 
be unintelligble. ‘he lative “who according to his 
own construction, relates the preceding word guardian. 
To say then that if the guardian of any other person to 
Whose care any such fenisle, meaning a white female under 
the age of eighteen years of ave, shall have been confided, 
shall defile her by carnally knowing her, he shail &c. be 
punished &c. would be to say what no one could under- 
stand the meaning of; but if, as the Cirewt attorney con- 
tends, we reject the word “of” it will be perfectly intelligible 
aud the guardian or any other person, to whose care or pro- 
tection any white female under eighteen years of age may 
have been confided, will be subject to the ; enalties of this 
section if he offend against it. Surely there can be no 
reason Why it is not as criminal and as iniumous in several 
other persons to violate such a trust, as it is for a guardian 
to do it. The judgment of the Circuit Court is, in my opine 
ion, clearly erroneous and such also being the opinion of 
all this court, the judgment of that Court is reversed, and 
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the cause will be remanded to be proceeded in conformably ocr 939. 


to this opinion. 


. 


ccnp anes 


statute includes not only guardians but all other persons to whose cire The State 


or protect’ on iny such female shall have been confided, and that the 


V8, 


word ‘of, following the word ‘‘or,” and preceding the words ‘any Acuff, 
other person,” must be rejected in order to render the seetion intelligible. 


Lures & Dunany v Pernins Ass’se. 


1. In proceedings under the 10th sec. of Ist art of the act relating to 
Justices Courts, (R. C. 1835, p. 319) giv { “of the peace 
jur diction out of their own townships t Ga it need 
not «ppear from the docket of the justice, t!.. ti ty of ox. 
ercising the jurisdiction existed, but that riven in evis 
dence on the trial of the cause 

2. Whenever it becomes necessary fora just f the peace to em- 
power a suitable person to execute process. uni the 3 sec. of 
2d art. of the act relating to Justices Courts (ft 5, p 352,) 
the justice is not restricted in his choice to ; nhibitant of his 
own township 
‘ Appeal from a Justices Court deft. appeared in t! ircnit court 
and moved to set aside the judgment of the just Held not to 
be such an appearance and defence as will cure the want of service 
of the summons, and that the circuit court in such cose, (there hav- 
ing been no service of the summons,) erred in entering up judg. 
meni against deft. 

Error to the Circuit Court of Audrain Couuty. 

Van Arsdell for plaintiff. The Court below erred in over- 

ruling the motion to dismiss judyment again-t both the de- 
fendants aforesaid, and cites, in support of this position, the 


statute of the State of Missouri defining and limiting the 
jurisdiction of justices of the peace in civil case., revi-ed 
Statute of 1835, page 348, Ist art. section 7, also same 
book page 301, sec. Il and 14, further, same book, page 
354, sec. 7, art. 3. 


Williams for defendants. The bill of exceptions does not 
say that the evidence contained in the record was all the 
evidence given on the trial of the cause, in the Audraia Cir- 
cuit Court, and there may have been none, for ought this 
Court knows, see Foster & Foster vs Nowlin, May term 
1835. Rollins vs Bowman 2 vol. Mo. Dec. See also Carr & 
Morris vs Simmons M. Ds. page 59, August term 837. 





58 SUPREME COURT OF MISSOURI. 


ee? TERM Opinion of the Court delivered by Tompkins Judge. 
1839. esi seaeidh Miia Rial Son oniece: tlle, hehe ee 
“i erkins sued the plaintifls in error before a justice of the 

Lutes § Du- peace and obtained judgment. They appeaied to the Cir 
lany, 


ep. ‘ Wee Bae ae — - 
a cuit Court, and that Court having given the same judgment, 


’ 
Perkinsass’ce the cause comes here by writ of error. ‘The justice of the 


peace, residing in Wilson Township, directed his process to 
the constable of Saline township in the said county. On the 
back of the process issued by the justice was this endorse 
ment, “at the risque and request of the plaintili 1 authorise 
John Perkins to serve and return this writ.” This endorse- 
meat was signed by the justice, and the return was “that the 
writ was served on Dulany &c.” When the case come in- 
to the Circuit Court, the defendants moved that Court to set 
aside the judgment of the justice for these reasons, viz: Ist 
the justice had no jurisdiction either of the cause or of the 
person of the defendant. 2nd The justice had no right to 
appoint a person out of his township to serve the summons 
in this cause. 3rd ‘There was no service of the summons 
before judgnient was rendered by the justice. The court over 
ruled the motion to dismiss and allowed the appellee, plaintifi 
before the justice, to give evidence to show that there was 
no justice of the peace in Saline township at the time this 
action was commenced, except the assignee of the uote, and 
that there was no constable in said township; exceptions 
were taken to this decision of the Court; and it is assigned 
for error that the motion to dismiss was overruled. 


’ it. Whenever there shall be no justice in the township, 
In procecd- p 


ings under Where any sult, cognizable before a justice of the peace. 
the 10th s : eee ; cas = " 
ef Ist art, of OUg o be brought, or whenever ail the justices of the peaee 
the act rela- , 
ting to jus : . , . 
tices Courts, WIS « ied by law for trying the same, every such suit 
iis... ieee es taeekee eo 
». 345) viv ng May bel rcught before some other justice of any adjoining 
justices of the township of the county. Nee 10th section of Ist article o 
eace juris . a0 e . © . . 
erga vet the act to establish justices courts, &c. page 349 of the di- 
eut of the 
ewn township < ; are : f " 
incertain cos- from the proceedings before the justice that the necessity 
es, it necd not 
appear from 
the docket of The statute does not declare it to be necessary to preserve 
tie justice, 5 : : te me 
that the ne. any such evidence on the justices books, and in my opinion 


f such township are interested in any such suit, or other- 


cest of 18535. It was contended that itought to have appeared 


of applying toa justice, of an adjoining township existed. 
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the circuit court committed no error in permitting the evi-°Cc?. TERM, 
donce to be given before itself. 1839. 

2nd. Ican see no reason why a justice of the peace should Lutes aati 
be restricted to his own township, when it becomes necc vey. lany. .. 


wary toempower any suitable person to execute process; the Perkins as’ee. 


twentieth section of the second article of the above mention ..gsity of ex- 


ed act requires only that the justice shall be satisfied of the v'cising the 
3 jurisdic tion 


necessity and that the appointment shall be made, at the re- existed, but 
. tak at r that fact may 
quest and risk of the plaintiff. The cireuit court then ap-) oy ven in 


pears to have committed no error, in refusing to dismiss the evidence on 
ce the trial of 
suit for this reason. the cause. 


3rd. The return on the process issued ty the justice shows Whenever 
it becomes ne- 
cessary fora 
noton Lutes. ‘The circuit court then committed error, in en- justice of th’ 
: . : ; : ae ha peace to em- 
tering up judgment against Lutes; for this reason its judg- powerasuita- 
ment is reversed, and the cause will be remanded to the it ble sry beg 
re ib 0 

court, and it will proceed therein in conformity to this opi behads under the 
‘on 2Uth sect. of 
its 2d art. of the 
act relating to justices courts (R. C. 1835, p. 352,) the justice is not restricted in his 


that the summens was served on the defendant Dulany, and 


choice to an inhabitunt of his own eeaiitis 

Appeal froma justices court, def’t appeared in the circuit court and moved to set 
aside the judgment of the justice. Held not to be such on appearance and defence 
as will cure the want of service of the summons, and that the circuit court in such 
case, (there having been noservice of the summons,) erred in entering up judgment 


against defendant. 


PEMBERTON VY. STAPLES 


Fraud constitutes a good defence in lawasin equity, anda general alle- 
gation of fraud ina plea, without specifying the particulars, is 
suiticient. 

Error to Lewis Circuit Court. 

The following opinion was delivered at the August term 
of the year 1839, and the cause, on motion of the plaintiff. 
in error, being kept under advisement, and the two judges 
who were then on the bench, being still of opinion that its 
former judgment was correct, now direct their opinions to 
be transcribed for publication. 

Wright & Anderson for Plaintiff. The circuit court 
committed palpable and manifest error in sustaining the de- 
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ect. ree murrer o! the plaintiff below to the defead ints plea of fraud, 
*_, and the counsel cite, in support of their position, 1 Chitty pl. 

Pemberton 990. | vol. D.C. L. Montgomery vs Sipton, page 446. 
agien, Allen toy defendant. There is no er:or conmiitted by the 
wlow, see 3rd Chitty’s pleading., and precedents and 

- there cited in note p. 963. 
Opinion of the court delivered by Ndwarls Judge. 
sed Pemberton by petition i jebt in the Lewis 
+. Pemberton pleaded ion est actum and fraud 
Staples replied to the plea of noua est factum, and 
o the plea of fraud. The court sustained the de- 
plaintiit had judgment. 
error insists that the circuit court erred in 
urrer to the plea of fraud, and cites the 
nery vs. Tipton 1 Mo. Dec. 446. In the 
Fraud con- . 

stitetes ca recited, the court held that fraud con-tituted a good 
a pega defence is law as well as in equity, and that a general alle- 
as in equity, gation of jraud, without specifying the particuars, was suf. 
and a general 
allegation of 
eg upon this subject, bat we have not the authorities to ascer- 
cifying the tain how far this extends; 3 Chitty, 963, notes M,& 1. Asat 
particulars, present advised, there seems to be no objection to the law 


is sufficient. ae, Ate sae oe 
as settled in the case ot Montgomery and ‘Tipton. The othe 


ficient. ‘Phere may have been some conflict in the decisions 


er judges concurrigg, this cause is reversed and remanded. 


Ilvenes v. Overton. 


Error to the circuit court of Lewis county. 

‘The following opinion was delivered at the August term | 
of the year 1538, and the case on motion of the plaintiff in 
error, being kept under advisement, and the two judges who 
were then on the bench, being still of opinion that its for- 
mer judgment was correct, now direct their opinion to be 
transcribed for publication. 

Ellison for plff 

Ist. The case of Ewing vs. Miller Mo. Rep. A. D. 1822, 
page 235, plea of fraud is good as well against the assignee 
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‘fraud, as the obligee of a bond or note. Seealso statute of 1835, or _ 
tty pl. page 105, sec. 3. ' | 
46. Qnd. the case of Montgomery vs. Tipton, Mo. Rep. A. Hughes 
by the D. 1824, page 447; 3rd mee. Ist Chitty 502, margin 4th sec. al 
is end also, a late edition of lst Chitty, page 570; 9th Coke 110- 

Allen for deft. 

There is no error, see the precedents in 3rd Chitty’s plea- 
Lewis dings, and the authorities there cited in note p. 963. 
| fraud Edwards Judge. 

This case is similar to the case of Pemberton and Staples 
just decided, and must go in the same way. The other 


judges concurring, the judgment of the cireuit court ic re- 


m, and 
he de- 
rred ia versed, and the cause remanded. 

tes the 

in the 

1 good Doory & Kirkianp v. Jinnines. 
ul alle- 
as suf. 
cisions 


1. It is the peculiar province of the jury to weigh the evidence and de- 
termine its worth. 

2. The judgment of the cireuit court, in refusing to grant a new trial, 

ascer- will not he reversed by the appellate court, on the ground that the 

—Asat verdict was without evidence, §c. unless the evidence greatly pre- 

ponderated in favor of the party secking the reversal. 


e law 3. A purchescr at a sale with aknow!edge of the defects of the thing 


e oth. purchised, is not entitled to redress unless there has been a warranty. 
ded. 4. The purchaser of ar unsound horse, knowing him to be unsound, 


inust be very particular in the language of a warranty against e 
known unsoundness, lest the warranty should not be supposed to 
extend to such known unsoundness, 


Appeal irom circuit court of Monroe county. 
Williams & Kirtly for appellants. 

Ist. There was no notice, at the time of the sale, that the 
mare was unsound, 3 Hen. & Mun. Argentbright vs. Camp- 
bell, p. 144. Sugden on vendors p. 315, and Wildgoose vs. 
Weyland, Gillaspie 147, p. 67, &c. 

2nd. An express warranty need not be in express terms. 
see 19th Jehns 290. 2 Harr and Gill 495. Wood vs. Smith 4 
Carr and Payne 45. See Oneida Manufacturing soc. vs, 
Lawrence, 4 Con. N. 440. Jones vs. Bright, 5 Bingh 533, 
Osgood vs. Lewis, 2 Harr and Gill 495, &c. Shopman vs. 
March, 19th Johns 484. 2nd Starkies Evidence 901, and 
Chitty on contracts 135, 
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vd. That the seller saying a horse is sound, as far as he 
knows or believes, amounts to a qualified warranty on which 
he is Jiable. see case of Woods vs. Smith 4 Carr and Payne 
45, Onei‘a manutacturing society vs. Lawrence, 4 Cow- 

2 VW heat 193. 
: ofler to return nn unsound animal, within a rea- 
tune after unsoundness is discovered, is sufficient, 
sec. o Monroe 371. Bibb 91, Bacon vs. Brown. See l J. 
J. Meoshall 54. See4 Little Rep. 16, Tibbs & Clark vs. 
Timberlike. and Manham ve. Jones, 2 Bibb 33. 
Wright for appellee. 

No error was committed by the court in giving the in- 
struction asked by appellee. 

Opinion of the court delivered by Tompkins Judge. 

Jennings asrignee, &c., sued Dooly & Wirkland on a note 
before a justice of the peace; the justice gave judgment 
against him, and he appealed to the circuit court, where he 
obtained a judgment, to reverse which the defendants be- 
fore the justice, appellants here, prosecute this appeal. On 
the trial of the cause in the circuit court, much conflicting 
evidence was given. The note was given in consideration 
of amare sold by Holmes, the assignor of Jennings, at pube 
lic auction. The cryer of the sale stated that he declared 
at the sale that, for any thing known to him, the mare was 
gound. NSeveral witnesses stated that Holmes had two sor- 
rel mares, one of which they had heard him say was unsound, 
and that they believed this to be the mare. Several witnes- 
ses on the part of the appellant proved that they had knowr 
this mare for three or four years, had frequently seen her in 
use, under the saddle, and also both in the plough and in a 
wagon, and that they had perceived no evidence of unsound- 
ness; on the contrary, she had pertormed well. The court 
then, on application of the appellees, instructed the jury, 
that if they believed from the evidence that the mare was 
unsound at the time of the sale,and that Holmes was infor- 
med of that unsoundness, then they must find for the ap- 
pellees. The jury finding a verdict for the appellees, the 
appellant moved for a new trial, because the verdict was 
found without evidence, &c., and because the court mikta- 
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structed the jury. Itis certainly the peculiar province of oct. Term 
the jury to weigh and determine the worth of the evidence, 


and there was evidence on both sides. That weight of evi- Dooley 
V. 
ennings. 


dence oug.it to be much the greater, which should deter- , 
mine an appellate court to reverse a judgment, because the 

. : —_ Pon Pann - ee nr s Be ee It is the pe- 
circuit court had refused to grant a new trial. In this case, |). mt 


the weight of evidence, as it seems to me, inclined towards ince of the ju- 
a ae ; ; é eet A A . ry to weigh 
the finding of the jury. Therefore its finding should not on 4j,, PO 
that account be disturbed. But it is also insisted that the — 
- Its Worth, 
circuit court mis-instructed the jury. That court did tell The judg- 
j ment of the 
Gas, , 
k circuit court, 
from the evidence that the mare was unsound at the time in refusing to 
grant a new 
trial, will not 
ness, and that the appellee wasalso informed of the fact, be reversed 
} : by the appel- 
they ought to find for the appellant, unless they also found lite court, om 


the jury, on motion of the appellant, that if they believe 


of the sale, and that Holmes was informed of her unsound- 


! ° : he 
there was a warranty of her soundess by Holmes. To this t¢ #1044 
; ’ ; ae that the ver- 
instruction I see no objection. The person who buys at a dict was with- 
, ‘ ‘ P out evidence, 
sale, with a knowledge of the defects of the thing purchased, « «unless 
can certainly pretend to no redress unless there had been athe a 
grea y pre- 
warranty. A person who purchases an unsound horse, ponderatedin 
favor of the 
: : party secking 
in the language of a warranty against a known unsound-the reversal. 
sae ig : A purcha- 
ness; lest the warranty should not be supposed to extend to... ata sale 
this known unsoundness. On this account then it does-not With 2 a 
" . ‘ = edge o 8 
seem that the judgment of the circuit court ought to be r@ defects of the 
. ° : ° . ° ins cha- 
versed. ‘The judgment is therefore affirmed, this court tig purcha 
“ o ; : : ‘ sed, is not en- 
not perceiving that the circuit court committed error either titled to re 


: fant | or “Se ae 7 dress unless 
in refusing a new trial, or in the instructions It gave theyy orc hasbeen 


iury. a warranty. 

jury The pureh- 
aver of an unsound horse, knowing him to be unsound, must be very particular in the 
language of a warranty against a known unsoundness, lest the warranty sheuld net 


be supposed to extend to such known easoundness. 


knowing him to be unsound, has need to be very particular 
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Morton v. Reeps. 


‘ourt to give an instruction that takes the whele 
case from the jury 


2. In cases where the proceeding is either summary or ez-parte, and es 


pecially where the same is in derogation of common right, strict 
proof is necessary that the requisites of the law have been com- 
plied with. 


3. The Auditor's certificate required—upon the sales of lands for taxes 


—to be transmitted to the recorder of the county whercin the real 
estate is situated, by the provisions of the I1th sec. of act of Jan'y 
3rd, 1527, for levying, assessing and collecting state and county 
taxes, is only evidence of his own acts. 


4. Although the certificate of the auditor, that the provisions the 


law have bee. complied with, is rendered by the act prima facie ev- 
idence of the facts contained in such certificate, yet the law relates 
solely to the acts of the auditor, and to make the certificate even 
prima facie evidence of such facts, it is necessary that it should cen- 
tain a detailed statement of the performance of the particular du- 
ties enjoined by law upon the auditor. 


5. Where the certificate merely states in general terms, ‘‘that the pro- 


visions of the law in such cases made and provided, have been com- 


plied with,’’ itis no evidence that the pre-requisites of th. law— 
even so faras relates to the duties of the auditor—have been com- 


plied with; indeed such a certificate proves nothing. 


6. In the case of lands sold for the non-payment of taxes, the party clai- 


ming under the sale must show that all the pre-requisites of the iw 
have been strictly complied with. 


7. The general rule, that all public officers are presumed tohave done 


their duty until the contrary appears, is limited and restrained by 
the rule, that in all summary and er-parte proccedings, the party 
elaiming under them must make strict proof of the performance of 
every pre-requisite of the law. The former may be the general rue, 
and the latter the exception, but the former rule never was appli- 
cable to cases like the present. 


1. Tompkins Judge dissenting; Holding that the Auditor knew official- 


ly, by the coll@etors’ return that the land in controversy had been 
assessed in 1831—that appellants grantor was a non-resident of Lin- 
eoln county—that his taxes for that yearare unpaid, end that be- 
ing thus known to be a non-resident of Lincoln county, he could 
not in lcval contemplation, be the owner of any personal property 
in that county, and if he were such owner the statute no where in- 
timates, that the collector is to seek for the personal property of a 
non-resident to levy on in order to pay taxes due on his land. 


2. That the deed of the Auditor to the purchaser of land at a sale for 


taxes, conveys to the purchaser a title prima facie valid, 


3. That the Auditors certificates made under the provisions of the 11th 


atction of the act of January 3rd 1827 were in conformity with the 
law, and that they should have beem received as evidence prime 
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facie that every provision of the law preparatory to the sale of the oct. ream 


land, and in making that sale, had been complied with; and that it 


1839. 


was sufficient for the auditor to state in his certificate in general ——~—-~ 


terms, ‘that the provisions of the law in such cases cases made and 
provided have, been complied with.” 

‘hat the tax of 374 cents imposed by the 20th sec. of the act of 3rd 
Jan. 1831 on each tract of land advertised to be sold for taxes, as an 
equivalent for the expenses of advertising &c. is constitutional. 

That it was not the intention of the legislature that no lands should 
be sold for taxes at a less price than one dollar and twenty five cents 
per acre, and the sale of the land iz controversy is not void because 
the whole tract was sold for taxes, it not appearing that any person 
was Willing to pay the taxes for less than the whole tract of land. 

That the appellant did not gain any precedence on account of the 
deed to him for the land in controversy being recorded prior to 
that of the auditor to appellee’s grantor, as the 25th sect. of the 
revenua law of 1825 provides that there shall@c a perpetual lien 
on all lands sold for taxes, &c. 

That the proofs of the correctness of the auditor's proceedings being 
all matters of record—which thelaw presumes to be, in this case 
svod prima facie evidence—and the plaintiff in the circuit court hav- 
ing offered no evidence to, invalidate those proofs, it became the duty 
o! that court to direct the jury to find for the defendant. 


Appeal from Lincoln circuit court. 


Bates for appellant. 

Ist. The Auditors sale to Suggett for the non-payment 
taxes &e., is illegal and void; because, Ist. The proceed- 
« being by special act,in derogation of common right, the 
atute itself must be strictly construed against the power. 
id. The proceeding being ex-parte and under a special au- 
olity, the greatest strictness is required; nothing can bs 
esumed in favor of the act, but every requisite of the law 
ust be shown to have been complied with, Pit. R. 349-5 
md R. 28. 2 Cond. R. 151, and authorities collated, at the 
hd of that case. 4th Cond. R. 395. 19 J. R. 7. 

’nd. The certificate of the auditor, under the act of 3rd 
nuary 1827, cannot help out the def’ts title, because, Ist. 
ie certificate is not such as the law requires; it states 
oadly that the requisites of the law have been complied 
ith, whereas itshould have stated the facts, and have left 
e court to judge what the law requires. 2nd. The cer- 
icate, if in the best form could only authorize the acts of 
hich the officer had official cognizance, and not acts foreign 
his office, as is claimed by the defendant here. _ U.S. vs. 
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Jones adm’r of Ow. 8 Pet. R. 375. 1 Mo. Rep. 537. 2 Bilj 
573. Acts of 1826-7, p. 149. 

3rd. There is no proof in any part of the proceeding 
that Paul Chouteau, the former owner of the land, was 
non-resident of the county, and if not a non-resident, th 
auditor had no power to sell. R, Co. 1825, p. 676, § 36. 

4th. Assessment for taxation isa necessary pre-requisit 
If it exists at all, it must be of record in the county, andj 
not the subject of proof by the auditor’s certificate, y¢ 
there isno proof of that fact. Assessor to value property 
&c. R. C. 1825, p. 667 § 11. To make general assessme; 
lists p. 669, § 17, to be corrected by the court, &c., § 18, | 

5th. There isgno proof of any legal advertisement of 1 
auditors sale, and Ist. Ihe copy in the record is defective; 
itself, and there is no proof of its being printed and_publis 
ed. 2nd. There is a total absence of proof that three ce 
ies of the advertisement were sent to the sheriff of Linco 
county, and by him set up, as required by the act of 18 
January 1831], § 4. 

6th. By the copy of advertisement and certificate of pu 
chase contained in the record, it appears that the audit 
sold the land not only for taxes and penalties but for int 
est and costs which was illegal. 

Tih. It appears by the record that the land was sold » 
only for State and County taxes, interest, penalties 
costs, but for two additional taxes imposed by the act of 3 
January 1827, § 20, which additional taxes were illegal, p 
being in proportion to the value of the land. See Cons 
art. 13th, § 19. 

8th. The land could not be sold for the non-payment 
taxes, even supposing the owner a non-resident of the cou 
ty, until there was an ascertained defect of personal pr 
erty. See R.C. of 1825 $21, to 28, title Revenue. By 
27 sec. the collector had,a general power to distrain goo 

9th. But if no such power to distrain were express 
granted, it is a necessary incident to the power and duty 
collect the taxes. 

10th. The goods being first liable, the land could net 
sold without an official return or statement (and that on 
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ecord) of nullabona. 2Cond.R.151. 5th Cond. R. 28— a 


1 Pet. R. 366. 


11th. Supposing all the legal pre-requisites fulfilled, stil] 
he whole tract could not be sold but only so much as neces- 
ary, R. C. of 1825 Revenue p. 677, § 36—2 Cond. R. 15], 
nd the 17 sec. of same act fixed the minimum rate of assess- 
nent at $1,25 per acre, which bound the State both as legis- 
tor and as contracting party. Revised Code 1825, p. 670, 
17. 

12th. Supposing the auditor’s sale formal and regular, 
till the defendants title deeds are invalid and as against the 
If. for want of record. See the date of the recording of 
ie deeds, and R. C. of 1825, p. 674, § 28, same Code, p 
M1, § 14. 

13th. The instructions asked and refused on part of the 
‘fare covered by the foregoing points. 

l4th. ‘The instructions given on the part of the def’t. are 
lainly wrong, and Ist. The first instruction leaves to the 
iry aquestion purely of law. 2nd. The second and third 
ke from the jury every question of law and fact, and as- 

me the whole case. 


Jameson for defendant. 


Ist. That the power to enact laws for levying, assessing 
d collecting taxes to support the government necessarily 
plies the power to prescribe the manner and form by 
hich those taxes shall be coerced, if not paid in conformity 
law; andalso necessarily implies the power to prescribe 
hat evidence shall be sufficient, and what prima facie sufh- 
ent to show a good and valid title in the purchaser of lands 
ld for taxes due thereon. 

2nd. That the land in question was regularly sold accors 
ng to law, as the property of a non resident. See record 
d revenue laws. 

3rd. That the auditor’s certificate is in accordance with 
e provisions of the law. See the record and also page 49 
d50 of the revenue act of 1826-7. 

4th. That if the land is not redeemed in two years from: 
e date of sale, the title vests in purchaser. See digest of 
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oe $39, 1825, pages 675-6-7 & 8—18th Johnson’s Reports 44]- 
2nd Pet. Cond. Rep. 151. 
— Sth. That an officer is presumed to have done his dut 
Reeds, until the contrary is proved, 3rd Starkie 1249—Bullers Nj 
si Prius 298—Viner’s abridgement, title Evidence, and Ha 
dens reports, 362. 

6th. That the Revenue law in the digest of 1825 gay 
the selling of non-resident’s lands for taxes to the audito 
and treasurer, but the act of 1829, page 37, gave it to th 
auditor alone, (18th Johnson’s Reports 441) Revenue laws¢ 
1825 in relation to assessment. Sec. 2, county court to a 
point assessor; 3rd to take oath, penalty &c. 

Statement of the case made, and opinion of the courtd 
livered by M’Girk, Judge. 

Morton the plaintiff brought an action of ejectmed 
against the defendant in the circuit court of Lincoln count 
to recover possession of a tract of land, lying in that cow 
ty, containing two thousand arpens. ‘The defendant plea 
ed not guilty. On the trial, the plaintiff produced a title: 
deed from one Paul Chouteau to himself for the land, a 
also showed the land had been granted to Chouteau by th 
Spanish government, and confirmed by the American go 
ernment. To defeat the plaintifl’s right to recover, the 
fendant sets up title in himself by a deed from one Jose) 
Suggett to him, and then shows a deed from the auditor ¢ 
Public Accounts of the State to Suggett, with the certifica 
of the auditor that the tract of land was sold to Suggett fi 
taxes due the State. There was other evidence in the cz 
and on the trial the defendant had judgment, to reve 
which the plaintiff prosecutes his writ of error. I¥ 
now proceed to detail the balance of the testimony, 4 
state the points and objections, as they occurred in the cl 
cuit court. The land was sold for taxes due for the yé 
1831. The defendant gave in evidence to support his ( 
fence a certificate of Elias Barcroft, Auditor of Public 
counts for the State, in substance as follows, to wit: | 
hereby certify that the collector of the county of Lined 
did deliver according to law to said Auditor a list contain 
the following described tract, lot or parcel of land, lying 
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said county (then the tract is described) which. tract or lot octoser rm 


was assessed and taxed in the name of said Paul Chouteau, 
asa non-resident of said county, for the year 1831, with the 
sum annexed thereto as a State and county tax due thereon 
and unpaid, for fee year 1831. Signed E. Barcroft, Auditor- 
The Auditor then charges the amount of the State and coun- 
ty taxe?, amounting to about the sum of nine dollars; he 
also charges thereon as a tax twenty-five cents for the State 
and twelve and one half cents for the county, as the tax law 
requires him todo. The certificate then further goes on 
and says, “and the amount of taxes not having been paid on 
or before the first day of December 1831, nor were the tax- 
es or interest, accrued thereon since, paid on or before the 
same was advertised for sale, whereupon the said Auditor 
did, by advertisement dated on the 16th day of April 1832, 
advertise, according to law, the cforesaid tract cf land for 
sale to satisfy the taxes, penalties and costs, due and unpaid; 
to be sold on the 15th day of June 1982. at the door of the 
Auditor's office; reference being had to the record of the 
sume, at the recordeérs office of said county of Lincoln, will 
more fully appear, and that on the 15th day of June, the 
said State and county taxes, and interest being stil unpaid, 
the said Auditor then charged, in addition to the taxes as as- 
sessed, at the rate of 5 percentum per month thereon, from 
the first day of December 1831, amounting together to the 
sum herein expressed and costs, and I did thereup7n expose 
to public sale, on the 18th day of June 1832, (continuing 
the sale from day to day) at the door of said Anditors office, 
pursuant to law, and the advertisement. aforesaid, the fol- 
lowing described tract, lot or parcel of land, or so much 
thereof, as was sufficient to satisfy and pay the taxes, pen- 
alties and costs then due and unpaid aforesaid, and did there- 
on sell the quantity of land or lot, or so much as is herein- 
after set forth expressed and designated in words and figures, 
for said taxes, penalties and costs, to wit, 1701 40-100 acres 
of land assessed in the name of Paul Chouteau being survey 
1744, Township 50, Range 1, W. on Cuiree, amount of tax- 
es, penaltes and costs nine- dollars and seventy-seven. cents: 
and I do further certify that Joseph R. Suggett, then and 
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ocroser ter there became the purchaser of the whole of the above men. 


— 


u . 


Morton 
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tioned, described and designated tract, lot or parcel of land, 
for the aforesaid sum of nine dollars and seventy-seven 
cents, being the amount of taxes, penalties and costs due 
thereon, and has paid the same into the S@ite treasury ac- 
cording to law,” dated Jefferson City 20th June 1832, and 
signed by the Auditor, which certificate was filed and recor. 
ded by the recorder of Lincoln county, on the13th of Janu. 
ary 1836. The plaintiff also read in evidence a deed from 
the Auditor for the land, dated 25th June 1834, acknowl. 
edged in August 1834, and recorded in the recorders office 
in Lincoln county, on the 14th of January 1836. This deed 
was not recorded till after the registry of the deed from 
Chouteau to the defendant; then comes the deed from Mr. 
Suggett to Reeds. Then the defendant gave in evidencea 
copy of an advertisement dated Auditor’s office, Jefferson 
City, April 16th 1832, giving notice that, on the 18th of 
June following, at thé Auditors office, in Jefferson City, cer- 
tain lands of non-residents as described in a tabular list 
thereto annexed, would be sold for taxes unless the taxes 
were paid. It appears that in that list were the lands in 
question assessed, as the list asserts to Paul Chouteau.— 
Then the defendant gave in evidence a certified copy, from 
the Auditors office, of a list of the sales made by the Audi- 
tor on the 18th and 19th days of June, containing the tract 
in question, embracing various tracts of land of non-resi- 
dents for Lincoln county, which list was recorded in the re- 
corders office for Lincoln county. The copy given in evi- 
dence was a copy of this recorded copy, as taken from the 
recorders office in Lincoln county. Then at the end of the 
list of sales, the Auditor makes the following certificate (to 
wit:) “I the undersigned, Auditor of Public Accounts of the 
State of Missouri, do hereby certify that the foregoing is a 
true copy of the advertisement of thé sale of lands and oth- 
er property sold to individuals, and to the State of Missou- 
ri, in part or in the whole for the taxes assessed, and the pen- 
alties and costs thereon, at the door of the Auditor’s office 
in the City of Jefferson, on the 18th and 19th of June 1838, 
lving and being in the said county of Lincoln; and I do fur- 
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ove men- MM cr certify that the provisions of the law in such cases OCEOBER vreau 
el of land, nade and provided have been complied with. Given under se 
aty-seven y hand and seal, &c , and signed Elias Barcroft, Auditor.” Merton 
osts due The defendant Reeds then gave some verbal testimony of Reeds, 
isury ac- Mir, Watts, who“was the Sheriff of Lincoln county during 
832, and he vears 1831-32 and 33,> that several times he received 
id recor Hom the Auditor printed advertisements of land, that he 
of Janu. BE jinks they were advertisements from the Treasury depart- 
eed from ment of the State of lands sold for taxes, and thinks he set 
cknowl Bi hem up in public places in the county, deeming it his duty 
Ts Office M10 do so; one year he set up three such advertisements one 
his deed HMM of them ona post inthe court house, one at Sutton’s mill, 
ed from Mand one at Auburn; thinks they were of lands sold, because 
rom Mr. persons often applied to him to know whether their lands 
idence a MM )jad been sold for taxes, and he referred them to that list; 
efferson they were large printed papers, about the size of the record 
18th of heok, and containing several leaves; he cannot say that he 


ity, cer- MMM ye-vived and set up any such papers relating to the land tax- 
lar list HM .s of 1831; cannot remember the year with any certainty ; 
le taxes BAM Parcroft’s name was to the papers, and that he having refer- 
ands in red to the record book, B pages 288-9, above set forth, he 
teau.— BM <iys he thinks one set of the papers received by him contain- 
y, from ed the same names, and list of lands as in the tabular state- 
Audi- ment in the record, but contained more. This is substanti- 
e tract ally about all the testimony given by either party. If how- 
m-resi- ever, any more should be remembered, that may be of im- 
the re- portance, I will detail it when necessary. The plaintiff 
in evi- asked the court for six instructions, five of which were re- 
om the fused and the other given. ‘The first one refused was as fol- 
of the lows, to wit: | 
ate (to Ist. The defendant has not shown in evidence any le- 
of the yal title to the premises in any other person than the plain- 
ng ise tiff. 
d oth- 2nd. The deed given in evidence by the defendant, pur- 
[issou- porting to have been made by the Auditor to J. R. Suggett 


e pen- for the land in question did not convey any legal or valid ti- 
- office tle to the land. 

1838, 3rd. The land in question could not be lawfully sold for 
lo fur- the non-payment of taxes, unless the same had been previ- 
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dence before the jury of such assessment. 

4th. The land in question could not be lawfully sold fy 
the non-payment of taxes unless the sale thereof had_ beer 
previously advertised publicly according to law, and there ij 
no legal evidence before the juty that the sale thereof wa 
so advertised. 

5th. The Auditor of Public Accounts had no lawful av. 
thority to sell said Jand for non-payment cf taxes &c., unles 
















Paul Chouteau was a non-resident of Linceln county, aad 






there is no lawful evidence before the jury of that fact. 
The defendant then moved the court for these instruc. 







tions, as follows: 
Ist. That if they believe from the evidence that the tract 






of land in controversy was sold by the Auditor by author: 






ty of law for the non-payment of taxes due thereon, and 
that all the essential requisites of the law had been complied 
with in making said sale, granting a certificate to the pur. 








chaser and in conveying the same to J. R. Suggett, the pur 






chaser at the sale, then they must find for the defendant. 
2nd. That the defendant has shown a good legal title in 
J. RK. Suggett, the person under whom he claims the Jand 
in question, and that they must therefore find for the defen. 
dant. 
3rd. That the defendant has shown a better title out o/ 
the plaintiff than the plaintiff has shown. 





















The court then gave these instructions for the defendant. 
To the refusal to give those asked by him, and the giving -the 
above for the defendant, the plaintiff excepted, and took his 
bill of exceptions. The jury found a verdict for the defen- 
dant, and the court refused to grant anew trial. The cause 
is brought here by writ of error. The errors assigned by 
plaintiff's counsel are rather general, but they are that the 
court refused to.give to the jury the instructions asked by 
the counsel for the plaintifl, and that the court erred in giv- 
ing the instructions asked for by the defendant. The first 
position taken by Mr. Bates for the plaintiffis, that the Rev- 
enue laws must be construed strictly, and that, in this case, 
the laws and proceedings being summary and against com- 
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mon night, mustbe construed strictly against the power and OCTOBER TRAM 
that in such cases nothing can be presumed, but every re- _ Aa. 
qtirement of the law must be proved. To support these Morton 
doctrines, he cites 4 P. R. 349—5 Cond. R. 28—2 Cond. R. Pa. 
151—4 Cond. R. 395—19 J. R. 7. 

Mr. Jameson answers to this point, that in general. the 
law is, as stated, but that first, in this case, the law has been 


—/ 


awful au. strictly complied with. Secondly, that an officer of the law 
Coy unless is by that law presumed to do his duty till the contrary is 
ny proved. 3rd Starkie 1249—Bullers N. P:298—.Viners’ abr. 
fact. title Evidence—Hardins R. 362. Upon this doctrine of the 
instruc defendants counss]}, it is supposable by me, the court predi- 
cated the second instruction as numbered .in this opinion, 
the trac among those given for the deft; but on the record it is the 
"authori third. That instruction asserts that the legal title to the, gg pica 
7 and land was shown to be in Suggett, and notin the plaintiff, * give an in- 
complied therefore the jury cannot find for the plaintiff. The instruc- a 
the pur. tion asserts that the title is not in the plaintiff, and disposes whole case 
the pur of the whole case, both law and fact: and for that reason is Per 
? 
dant. FB Csobad, but as the law, arising on the facts, is fairly before the 
| title in court, F will proceed to examine the case. 
the Jand The first question is, has the Jaw been pursued in regard 
ie defen. to the sale of thisland? The plaintiff insists on a strict ex- 
; ecution of the law, and strict and legal proof must be made 
? out ol out. This, he says, has‘not been done. The defendant in- 
‘ sists that the law has been duly pursued. and -that there is 
fendant. on the record legal proof thereof. I will now pay some at- 
sa the tention to the general doctrine invoked by the plaintiffs 
took hi counsel. [hold it is true that, in exparte and summary 
> deten- proceedings, the law must be strictly pursued, in the case of 
re M’Clung vs. Ross, it was decided by the Supreme Court of 
zned by the U.S. that under the laws of Tennessee, where lands 
that the are sold by a summary proceeding for the payment of taxes, 
ked by it is essential to the validity of the sale and of the deeds 
in gy made thereen, that every fact necessary to give the court 
‘he first jurisdiction should appear upon the record, 5 Wheatons R. 


he Rev- 116. In the case of Williamson etal vs Peyton’s lessee, 4 
us pee Wheat. R. 77, Ch. Justice Marshall desivered the opinion of 
st com- the court.: That was a case where lands were sold-for the 
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cer. TERM non-payment of taxes. In that case, the following points 


ese were resolved, first, that in the case of a naked power not 


Morton, coupled with an interest, the law requires that every prere- 
Reeds’ quisite of the law should have b2en complied with, Second, 
that the party who sets up title must furnish the necessary 
evidence to support it. If the validity of adeed depends on 
acts in pais, the party claiming under it, is as much bound 
to prove the performance of the acts as he would be bound 


to prove any matter of record on which the validity of the 
deed might deperd. Third, in case of sale for the non-pay - 
ment of taxes, where land is sold, the Marshalls deed is not 
even prima facie evidence that the pre-requisites required by 
law have been complied with, but the party claimimg under 
it must shew positively that they have been complied with. 
There are many other cases cited by the counsel for the 
plaintiff which go to the same point. The defendant’s coun - 
sel has cited some decisions from Virginia, which seem to 
relax this rule, but it appears that the relaxation of the rule 
depends on legislative enactments of the Virginia legisla- 
ture. There can be no doubt the legislatures of the several 
states may make such enactments with regard to the rules 
of evidence as may suit their views of justice and policy, 
provided those enactments be constitutional. In Missouri, 
in causes . . . 
where the | take the law to be as laid down in the cases cited by the 
——— is plaintiffs counsel, that is, that in all cases where the proceed- 
either sum. ¢ X . f 
mary or ex- ing is either summary or exparte and especially where the 
garte, and cs- 
pecially *~ 
where the — proof is tobe required. This principle is in accordance with 
same is in de- 
rogation of 
ee es ee shall or can be deprived of life, liberty or property 
igat, stre a P ae - : 4 
proof is ne- Without the judgment of his peers or the law of the land; 
cessary that ‘ 
the requisites : 
of the law — Jaw of the land is the ordinary proceedings in common ca- 
have been ; : 
complied ses. Butas it 1s conceded that the collection of taxes can- 
with, not in general be made by ordinary suits, therefore, of ne- 
cessity, the proceeding must be summary and ex parte. I 
admit there is force in the necessity, but I insist this neces- 
sity pegets another necessity, which is, that the execution 


of the powers and laws relating to the matter shall be strict- 


same is against common right and against the law, that strict 


that declaration of our constitution which declares that no 


there is no question that peers here means a jury, and the 
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ts ly pursued, and also strictly proved: otherwise a man may OCTOBER TERM 
not notwithstanding the constitutional inhibition, be deprived of 
sree his lands w:thout either the judgment of his peers or the Morton 
nd, law of the land. For these reasons I conclude the princi-  p"*),, 
ary § ple invoked by the plaintiffs counsel is sacred in Missouri 
son and I also hold that it applies to this case. 

und The next point insisted is whether the revenue laws have 
und been strictly complied with. The main disputé between 
‘the the respective counsel on this point is about the proof as to 
pay - the question whether the requisites of the law have or have 
not not been complied with? I cannot now refer to the the ex- 
d by act words of the law regarding the collection of taxes, be- 
nder # cause the laws cannot now be had. The court have no pub- 
vith. lic library to refer to, and the owners of the law bookshave, 
- the for the most part, left Palmyra and closed their offices. I 
oun will however speak of these laws as well as I can from me- 
im to mory and the brief before me. The first thing then is that 
rule there should be an assessment made, by a person appointed 
visla- for that business, of all the taxable property in each county; 
veral that when that assessment is made, it shall be returned to 
rules and corrected by the county court; that there shall be a 
olicy, collector in each county, and that, with regard to non-resi- 
souri, dent owners of land, he shall make a retu#n of them to the 
y the court, and that a list of them shall be made out and sent to 
ceed: the Auditor of Public Accounts; that the Auditor shall ad- 
-e the vertise all these lands for sale by advertisements, to be prin- 
strict ted in some paper printed at or nearest to the seat of gov- 
e with ernment, which publication shall be at least sixty days before 
hat no the sale, and that the publication shall be continued, &c.; 
oper ty and that the Auditor shall sell the lands of the non-residents 
» land; on the day appointed unless the taxes be paid; then, when 
nd the the sale is made, the Auditor shall give the purchaser a cer- 
on Ca- tilicate of the purchase; that the Auditor shall make out and 
23 can- return to every county where tke lands lie, which were sold 
of ne- a tabular statement of the lands sold, to whom sold &c., 
arte. | and certify the same under his hand &c., and that three cop- 
; neces ies of this statement shall be sent to each county, one of 
ecution which shall be recorded, and the other two set up by the 
e strict- Sheriff in the most public places. Here let it be remarked 
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ocTosER TERM that the law gives the owner two years to redeem in, and 
ee ad that if, in that time, there is no redemption, the Auditor 
Morton shall make the purchaser adeed. The law also requires the 
Reeds, older of the certificate of purchase to record his certificate 
as deeds are recorded. In this case the Auditor has made 
his first certificate, certifving that the lands were sold, and 
certifying a copy of his advertisement under which he sold. 
The law requiring this tabular statement and certificate, af- 
ter having disposed of this matter, then proceeds to declare 
that the Auditor shall further certi‘y that the provisions of 
the Jaw in such cases made and provided have been complied 
with, which copy of the adverti:ement so certified and far- 
ther certified shall be by the recorJer recorded in the record 
of deeds, and a copy of such record, shall be prima facie evi- 
dence of the facts contained in such certificate, whenever 
a sale made under such advertisement shall come in questien. 

See session acts of January 1526, pages 49, 50. 

Mr. Jameson counsel for the defendant, in-ists that this 
certificate is full and complete evidence that the pre-requi- 
sites of the law have been complied with. The plaintiff re- 
pels that conclusion. I will in as few words as’ possible, 


give my view of the meaning of the law cited, and also will 


The Andi*give my view of the force and effect of the certificate. In 
J ‘ea he iff . . . 
torscertil- the first place let it be remembered that in this case the pro- 
cate required ; ; en . 
—upon the ceeding to divest the owner of his land for the non-payment 
siles of lands ;-,- ,. . = a 
fot taxes__t, Of his taxes is both summary andex parte. Then the proof 
be transmit- on the partof the purchaser must be strict. I suppose then 


ted to the re- ; . , . 
corder of the that the legislature never intended that the Auditor should 


pi ec Ati be expected or required to certify to more than a witness, 
> real es. - 

bate in siti. under the solemnities of an oath, would be required to swear 
ted, by the ‘ : , 
siaritean of tO, and that is nothing more nor less than what he knows. 


the IIth sec. He can swear to whet he has done himself, to what he has 


of act of Jan. F 
3rd, 1827, for heard, seen or felt, but as to that which he does not know 


levying, as- yoga ' setify _— 
PO tan by one of his senses, he cannot testify to. Surely beyond 


collecting this the legislature did not expect the Auditor to go. In 
t 2 a ) - . 
ty taxes is. this case then he could not know whether Paul Chouteau 


rsd evidence was a non-resident of Lincoln county; he could not be ex- 
91 LIS own 
acts, pected to know that an assessment had been made as the law 


Although i ines. } iv i 
Eu) certifesto Peduires- Both these things, in any given case, he might 
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know, but he could not possibly know these things in five °cToser Term 
hundred or a thousand such cases. I then suppose that the 


meaning of the law is, that his certificate shall be evidence — Morton 
as to his own act, and as to those he must know before he Reeds. 
can certify. The law further says the certificate shall be 

evidence of the facts therein contained. Then the facts must ag Pa 


be certified specially... In this case no facts are certified in provisions of 
eet . : the law hay 
detail, at least, not all that the law requires to exist before ajec, com. 


sale can be made. ‘The facts, that the advertisement was _ a is 
. . e e rendere j 
ever printed ina paper printed in or nearest to the seat of the act erie 


government, and sixty days before the sale, are not set forth,/4@%¢ ¢‘tlence 
2 J of the facts 


though as to these facts, the Auditor might know the truth, contained in 
; i Me ‘ : a such certifi- 
and might certify. These are important provisions of the cate, yet the 


law, the execution of which would constitute facts which !aw relates 

‘ ye : solely to the 
the Auditor has not certified as he might have done. My acts of the 
opinion is then that the facts should be detailed, and for the — hay 
want of that and other reasons the certificate proved noth- certificate e- 
ing, and that for the want of due proof the advertisement Yo" 2714 J 


and for the want also of proof of due and legal publication, of such facts, 
e e e e ecessar 
the court erred in instructing the jury, that the defendant that it shoul 


_— 


was entitled torecover. I am also of opinion that the proof contain 2 de- 
tailed state. 


of the execution of legal requirements to be done after the ment of the 


sale is made is defective. First; there is no proof that the G aca 


Auditor made the three copies required to be made out and oo oo 
sent to the county of Lincoln; there is no proof that the in ae The 


two to be set up by the sheriff were received and set up, and -- 
if there is such proof, that there, is no proof that Paul Chou- wae 


teau’s name and lands were in them. These things in these merely states 
summary ex parte proceedings require strict proof. It is ge 
greatly complained by some that, after the lapse of time, in 5 a mg 
these cases, if strict proof is required, no tax title can be sus- such cases 


tained. My answer to thisis that though it may be so, yet aan 


that is no reason why great and salutary rules of law should cope ees an 
¢ i . i ed wit 5 is 
be relaxed or broken down, but in such case no tax title no evidence 


ought to hold, unless the law of the land has been complied t®*t, the pre- 

A : 3 é requisites of 
with, and because it may be difficult, or exceedingly so, toth. law—ev- 
prove it, this is not a good reason why it should be assumed 77,50 "Fr 48 F 


to have been complied with. If any such claimant appre- duties of the 
auditor—-have 


hends the loss of evidence or the death of witnesses, the been compli- 
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octozr tex law has provided ample means by which he may perpetuate 
1839 _, any fact in pais material to his case. With regard to the 
Morton Other instructions refused to the plaintiff, and those given to 
Reeds, the defendant, a description of them would lead over the 

same ground already gone over. I will forbear considering 

ed with;in- them. Before I conclude this case, I will give some atten- 

deed sucha | ; 

certificate tion to one other point made by the defendants counsel 

liga noth- Which is that all public oflicers are presumed to have done 

- 09 oo their duty till the contrary is proved. This position, unless 

8 SO pba . ° . ° ° 

rie aa limited and restrained, is directly against the rule, that in all 

ayment of > en i ans 

nana par- SUMmMary and ex parte proceedings the party claiming under 

tyclaiming them must make strict proof of the existence of every thing 

under thesale terial, otherwise he takes nothing. The rule invoked by 

that all wd the defendants counsel may be the general rule, and the 

yre-requisites ° . . 

Pr the. law strict proof rule the exceptions, but the rule never was ap- 

have been plied to cases like the present, as far asIcan learn. My 

strictly com- rie bore 3 : : 

plied with. opinion is that the judgment of the circuit court be reversed 


al rule Shar and remanded for a new trial. 


all public officers are presumed to have done their duty until the contrary appears, 
is limited and restrained by the rule, that in all summary and ez-parte proceedings, 
the party claiming under them must make strict proof of the performance of every 
pre-requisite of the law. The former may be the general ru e, and the latter the ex. 
ception, but the former rule never was applicable to cases like the present. 


Dissenting opinion of Tompkins Judge. 


Morton brought his action of ejectment against Reeds in 
the circuit court of Lincoln county. The judgment of that 
court being given against him he appeals to this. 

Morton claims under Paul Chouteau by a deed dated tie 
17th day of August 1831 conveying the land in controversy 
to Joseph C. Laville and George Morton, and by a deed from 
the said Laville dated the 6th day of May 1837 conveying 
the undivided moiety of the said land to the said Morton. 

The deed from Chouteau to Laville and Morton was re- 
corded on the 29th day of September 1835, that from La- 
ville to Morton on the 10th day of July 1837. It was ad- 
mitted that Morton the plaintiff had all the title to the said 
land which Chouteau had on the 17th day of August 1831, 
except such title as was conveyed to Joseph R. Suggett by 
the deed cf the Auditor of Public Accounts, and the other 
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proceedings hereinafter stated, as given in evidence by the ocr. Tree 
defendant. The defendant also admitted the possession in an 39. iv 
himself of the land in controversy. The defendant on his alin 
part gave in evidence Ist. the following certificate of the re ae 
Auditor of Public Accounts, viz: I Elias Barcroft Auditor Eta 
of Public Accounts of the State of Missouri, do hereby cer- 

tify that the collector of the county of Lincoln did deliver 
according to law to said Auditor a list containing the follow- 

ing described tract, lot or parcel of ground as lying and be- 

ing in the county of Lincoln aforesaid, which tract of land 

was assessed and taxed in the name of the person herereinaf- 

ter expressed as a non-resident of said county for the year 

1831 with the sum annexed thereto, as a state and county 

tax due upon said land, or lot, and unpaid for the year afore- 

said, and the said Auditor thereupon charged the same with 

the aforesaid state and county tax, and the amount of the 

tax not having been paid on or before the first day of De- 

cmt ber 1831, nor were the taxés and interest accrued there- 

on since paid as required by law before the same was adver- 

tised for sale, whereupon the said Auditor did by advertise- 

ment dated the 10th day of April 1832, advertise according 

tolaw the aforesaid tract, Jot or parcel of land for sale tw 

satisfy the taxes penalties and costs se due and unpaid to be 

roldon the 15th day of June 1832 at the door of the'said 
Auditor’s office, reference being had to the record of the 

same, at the recorder’s office of the said county of Lincoln 

will more fully and large appear; upon the said loth day ot 

June the said State and county taxes and interest being still 

due and unpaid, the said Auditor then charged in addition to 

the taxes assessed at the rate of five per centum per month 

thereon from the said Ist day of December 1831, and costs 
umounting together to the sum also hereinafter set forth and 
expressed, and did thereupon expose to public sale on the 

18th day of June 1832 continuing the-sale from day to day 

at the door of the said Auditor’s office pursuant to law and 

the advertisement of record aforesaid the following descri- 

bed tract, lot or parcel of land, or so. much thereof as was 
sufficient to satisfy and pay the taxes, penalties and costs 

then due and unpaid as aforesaid, and did thereupon sell the 
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quantity of land, or lot, or so muchas hereinafter set forth 
and expressed and designated in words and figures for said 
taxes, penalties and costs, to wit: 1701 40- 100 z acres of land 
assessed in the name of Paul Chouteau being survey. No. 
1744, Township 50, Range No. 1, West on Cuivre, amount 

f taxes, penalties and costs nine dollars ninety-seven cents. 
i do further certify that Joseph R. Suggett then and there 
became the purchaser of the whole of the above mentioned, 
described and designated tract Jot or parcel of land for the 
aforesaid sum of nine dollars «nd ninety-seven cents being 
the amount of the taxes, penalties and costs due thereon, 
and has paid the same into the treasury according to law.— 
Given under, &c. 

Auditor’s fees paid by Joseph R. Suggett. | 25 cents, 
signed, &c. 

This certificate was filed for record and recorded on 30th 
January 1836 by the recorder of Lincoln county. 

Ynd. A deedfrom the Auditor of Public Accounts in the 
usual form, dated 20th July 1834, recorded in the office of 
the recorder of Lincoln county on the 14th day of January 
1S3-4. 

It was admitted by the plaintiff that whatever title passed 
to the said Suggett by the said deed of the Auditor to him, 
was passed to and vested in him the said defendant Reeds 
by deed from Suggett before the ccmmencement of this 
sult, 

3rd. “he record of the advertisement and certificate of 
Mlias Barcroft Auditor of Public Accounts, as the same is 
recorded in the recorders office of Lincoln county, &c., as 
follows: 

Notice is hereby given to all persons whom it may con- 
cern, that unless the taxes and the interest thereon at the 
rate of fifteen per centum per year which may become due 
on the following described real estate assessed and taxed as 
belonging to non-residents shall be paid into, the state trea- 
sury on or before the 15th day of June 1832, the property 
thus described will then be seld at the door of the Auditor’s 
office in the City of Jefferson, or so much of each tract of 
land, or lot of ground will be sold as will satisfy the taxes | 





SECOND JUDICIAL DISTRICT. 


interest and penalty of five per centum per month to be 
computed from the Ist day of December 1831, as may then 
have accrued with an additional tax of thirty seven and a 
half cents as an equivalent for the costs or expenses of ad- 
vertising &e. on each tract of land or lot of ground as may 
then remain unpaid of the following lists of lands and lots 
situated &e. 

Here follows a tabular list of the lands advertised to be 
sold, which lie in Linceln county, of which the tract in dis- 
puteis one. Then tollows the certificate, viz: I, the under- 
signed Auditor of Public Accounts of the State of Missouri 
do hereby certify that the foregoing is a true copy of the 
advertisement of sale of lands and other property sold to in- 
dividuals and to the State of Missouri at the door of the 
Auditor’s oflice in the City of Jefferson on the 16th, 1Sth 
aud 19th days of June 1802, lying and being in the said 
county of Lincoln. And Ido further certify, that the pro- 
visions of the law in such cases made and provided, have 
been complied with. 

1. The verbal testimony of Henry Watts. This witness 
tated that he acted as sheriff of Lincoln courty for, four 
vears including the vears 1831, 32 and 33; that several 
times he received from the Auditor, printed advertisements 
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of land while he was such sheriff; thinks they were adver-- 


tisements from the Treasury department of the State of 


lands sold for taxes; he thinks he set them up in public pla- 
ces of the county deeming it his duty to doso; one year he 
et up three such advertisements, one of them ona post in 
in the court house, one at Sutton’s Mill, and one ®t Aubura: 
he thinks they were of lands sold, because persons often ap- 
lied to him to know if their lands had been sold for taxes, 
and he referred them to that list to ascertain. They were 
large printed papers about the size of the recorder’s book, 
and containing several leaves; he cannot say that he recei- 
ved or set up any such papers relating to the year 1831; 
cannot remember the year with any certainty. Having re- 
ferred to the record of the advertisement in the record 
book above set forth, he says he thinks one set of the papers 
received by him contained the same names, and lists of lands 
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as are found in the tabular statement of the said record 
but contained more. No other testimony was given. 

The plaintit? then moved the court to give the jury these 
following instructions, and they were refused. 

Ist. ‘The defendant has not shown in evidence any legal 
title to the premises in any person other than the plaintiff, 

2ni. The deed, given in evidence and purporting to have 
heen made by the Auditor of Public Accounts to Joseph R. 
Sugzett for the land in question did not convey any legal or 
valid title to the said land. 

3rd. The land in question could not be lawfully sold for 
the non-payment of taxes, unless the same had been previ. 
ously regularly assessed for taxation, and there is no evi. 
dence before the jury of such assessment. 

4th. The land in question could not be lawfully sold fa 


the non-payment of taxes and for penalties and costs unles 
the sale thereof had been previously advertised publicly ae 
cording to law, and there isno lawful evidence before the 
jury that the sale thereof was so advertised. 


Sth. The Auditor of Public Accounts had no lawful av 
thority to sell said land for non-payment of taxes, penalti 
and costs unless Paul Chouteau was a non-resident of Lis 
coln county, and there is no lawful evidence before the | 
ry that said Paul Chouteau was a non-resident of si 
county. 

On motion of the defendant the court gave the followin 
instructions, Viz: 

Ist. Jf the jury beHeved from the evidence that the tra 
of land in controversy was sold by the Auditor by auther 
ty of law for the non-payment of taxes due thereon and th 
all the essential requisites of the law had been complied wil 
in making said sale, granting a certificate to the purchase 
and in conveying the land to Joseph Rt. Suggett the pureh 
er at the sale, under whom the defendant claims, then th 
must find for the defendant. 

2nd. That the defendant has shown a better title out 
the plaintiff than the plaintiff has shown. 

3rd. That the defemdant has shewn a good legal title | 
Joseph R. Suggett, the person under whom he claims, 
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the tract of land in controversy, and that they must there- 
fore find for the defendant. 

The instructions asked by the defendant were given and 
as above mentioned those asked Ly the plaintiff were refu- 
sed, and the plaintiff excepted to the giving of the instruc- 
tions for the defendant, and the refusing of those asked by 
himself. 

The appellant’s counsel admits that the case turns entire- 
ly on the validity of the tax title, and that all the points 
arising out of that title are embraced in these instructions, 
asked by the plaintiff, and as above mentioned refused, 
and in those asked by the defendant which were given. 

For Morton the appellant it is insisted “that the sale to 
“Suggett, as evidence on the record, is illegal and void; that 
‘the proceeding is by special statute in derogation of the 


‘common law and common right, and therefore the act itself 


“nust be strictly pursued, and every requirement of the law 
‘strictly enforced against those who claim authority to strip 
‘aman of his private property; that this isa plain common 
‘aw principle in accordance with our bill of rights which 
‘declares that no man shall be deprived of his life, liberty, or 
‘oroperty, but by the judgment of his peers, or the laws of 
‘the land; that the books abound with cases in full confir. 
“nation of this principle. In Ronkendorf vs Taylor’s lessee 
‘the Supreme Court of the United States say, in ex parte 


‘proceedings under a special authority great strictness is re- 


‘sauired. ‘To divest an individual of his property against 
‘his consent, every substantial requisite of the law must be 
shown to have been complied with. No presumption can 
‘he raised in favor of a collector who seils real estate for 

to cover any radical defect in his proceedings ; 

» proof of the regularity of the proceedings de- 
‘volves upon the person, who claims under the cdliectos*s 
‘sale. That this is the uniform spirit of the decisions of the 
‘Supreme Court of the United States from the earliest to 
‘the latest cases; that a strong case in point is Stead’s ex’rs 
‘vs. Course; that the appellee relies upon the 11th section 
‘of the act of January 1827 which provides that the Auditor 
shall transmit, to the recorder of the county, a copy of the 
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‘advertisement of sale certifying that the provisions of the 
‘Jaw in such cases made and previded have been complied 
‘with, and that a copy of such record shall be prima faci 
‘evidence of the facts contained in such certificates, wheney. 
‘erasale undersuchadvertisement shall come in question; that 
‘the defendantin the circuit court relied upon this provision 
‘as covering all apparent defects, and superseding the neces. 
‘sity of complying with the particular requisitions of the law 
‘and that the circuit court, sustaining that view, instructed 
‘the jury accordingly, which, it is insisted, is entirely wrong, 
‘Ist. Because the Auditor has not pursued the law, and the 
‘record does not shew the required certificates. 2nd. The 
‘act does pot make the certificates evidence of opinions, it 
‘ferences and matters of law, but only prima facie evidence 
‘of the facts contained in such certificates; to make the cer. 
‘tificates evidence they ought to recite the facts required by 
‘aw; to say only that the requisitions of the law have bee 
‘complied with, is to usurp the judicial function, and b 
‘sive an authoritative opinion, instead of reporting the fact 
‘to those who havea right to judge, and this, it is said, no 
‘ministerial officer can do; that a sheriff cannot return the 
‘he has executed a writ according to law; be must show 
‘how. ord. It is urged that respect for the legislature for 
‘hids the supposition, that the act designs to make the Aud 
‘tor’s certificates evidence of things not officially known t 
shim, and of which his otlice did not contain the best ev 
‘dence; shat it would be an absurdity in logic and oppre: 
‘sive in fact; that the proceedings to a sale of land for taxe 
‘are in the nature of a proceeding at law; they constitute 
‘a special authority which must be strictly pursued, that anj 
‘defect in any link of the chain is fatal; that a ‘sessment {ot 
‘taxation is an indispensable pre-requisite; yet it does nd 
‘appear on the Auditor’s proceedings that any assessmetl 
‘was made; that if there were any assessment at all thi 
‘proof of that fact must appear in Lincoln; that advertise 


‘ment for sale is no less necessary, yet there is no lawiil 
‘proof of it; that the statement of the Auditor in his certii 
‘cate of sale, that he advertised according to law is no prod 
‘of it, he being a mere executive officer and not a prope 
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1enev- his advertisement is dated the 1Qth day of April 1832, but 7 stil 


are, 


n; that ‘does not state that it was ever printed, or if printed, when — Morten 
Vs, 


Vision ‘or where or in what paper; that the act of 1$25 section 36, Reeds 


neces. “9. G17 requires advertisement in some newspaper at or near- 
he law ‘est tv the seat of government, and that the sale shall be at 
ructed ‘Jeast sixty days after publication and not after the date or 
vrong. fic notice, for taxes and the penalty thereon, and not for 
nd the seosts as In this instance; that to insurea better Jublication 
d. The of the advertisement for sale, the act of the Sth of Janua- 
ns, in fry L531 section 4, p. 72, in addition to the .\uditor’s former 
‘idence f//dutics required him to transmit to the sherull of each coua- 
he cer fr iy three copies of the advertisement which the sheritl was 
ired by Mio set up in hiscounty; that there is no legal evidence ofa 
e been ‘compliance with this law; that if it should be said that the 
and tM \uditor’s certificate is proper preof that he sent the adver- 
re fackM‘ticcinents to the sheriff, it surely is not proof of whut he 
aid, n ‘did with them; that when the Auditor undertakes to jum- 
in thifbie together in one lump, state and county taxes, penalties, 
‘ts, he commits an abuse ealculated to hide his own 

‘rors, so as to render detection very ditlicult, and enable 

‘un unquestioned to increase his own emoluments by mul- 

‘iplying tax sales, and to keep the interested in the dark as 

‘ty the facts on which the sales depend; that no law can be 

opprefmm found to authorise the Auditor to charge costs against the 
or taxcmi owners of lands sold for taxes; that the 20th section of the 
nstituemmact of 3rd January 1827 requires the Auditor to add 25 
hat auf ‘cents as a tax and 124 cents as an additional tax on all lands 
nent {listed for advertisement after the 20th day of January in 
oes numM™cach year; that it does not appear that this tract, is one cf 
essmel—‘that class, and if it were thus subject to “three bits” addi- 
all th tional tax, itis not subject to the Auditor’s arbitrary tax- 


lverti#—M ‘ation of costs; besides that the two taxes imposed by the 
‘last reviewed section are unconstitutional, the constitution 
‘declaring that all property subject to taxation in this state. 
‘shall be taxed in proportion to its value; that unless Paul 
‘Chouteau was a non-resident of the county, the Auditor 
‘had no power to sell the land, whatever might be due upon 
‘it for state and county taxes; or the Auditor or printer for 
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‘costs, that the fact of non-residence is not affirmed in the 
‘all concealing cloak of the Auditor's certificate; he states 
‘only that the collector sent him a list importing the non-re- 
‘sidence of Chouteau and that the land was taxed to him; 
‘that fortunately for the cause of truth and justice. there 
‘was no act of the assembly making the list of the collector 
‘even prima facie evidence of the facts contained in it— 
‘It was moreover contended that the land could not be sold 
‘before the personal property was exhausted, and_ that it 
‘does not appear that there was none; ahd that the whole 
‘tract wassold when the law allows only so much to be sold 
‘as would be sufficient to pay the taxes; that the statutory 
‘value of land is fixed by the act providing that none shall 
‘be assessed at less than $1,25 per acre, and it is therefore 
‘insisted that more should not have been sold, than would 
‘have been suflicient to pay the taxes at that price. Steads 
‘ex’rs vs. Course is relied on. See 4 Cranch 402.” 

The defendant in the Circuit Court, appellee here, con- 
tends that “the Auditor’s certificate is evidence prima facis 
‘that the every act, required previous to the sale, is done: 
‘but if it should be thought that this last act of setting up 
‘the advertisements of sale by the sheriff ought to be proved 
‘by other testimony, that the testimony of Watts the sheriff 
‘of Lincoln county in IS3L is sufficient to establish that 
‘fact.” 

The following are the points, which appear to me mate- 
rial toa correct decision of this cause. Ist. Whether the 
Auditor possess © Vicially information that the land in con- 
troversy had been «--c sed, that Paul Chouteau wes a non- 
resident of Line) sounty, and that the taxes were unpaid, 
and whether the act requires that he should be officially in- 
formed that there was no persona] property of Paul Chou: 
teau in Lincoln county. 

2nd. What evidence is the Auditor’s deed to the purcha- 
ser at the sale for taxes? 

3rd. Whether the several certificates of the Auditor are 
made conformably to law, and if so made, what is their le- 
gal effect. 

{th. Whether the tax of 374 cents imposed by the 20th 
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section of the act of 3rd January 1831 is constitutional, and oct. TER« 


r the whether there be evidence that this tract of land is of the ” 
tates class designated by that section of the act. Morton 
n-Te. 5th. Whether the legislature intended that somuch only peta, 
him ; of the land should be sold as would be sufficient to pay the 
there taxes at one dollar and twenty-fivs cents per acre, and that 
ector the sale should be void because the whole tract was sold. 
it— 6th. Did Laville and Morton acquire any precedence, be- 
sold cause Chouteau’s deed to them was recorded before that of 
iat it the Auditor to Suggett was recorded ? 
hole Ist. The act of 1825 to provide for levying, &c., State 
sold and county taxes prescribes the duty of the assessor in office 
tory in IS31; and for the taxes of that year the land in controver- 
shall sy was sold. By that act the assessor is required to make 
fore out, for the use of the county court, two lists of the taxable 
ould ME property of his county, one of which shall exhibit in alpha- 
ad's hetical order, the names of all persons, liable to pay taxes: 
residing within the county, the other shall exhibit in like or- 
cOn- der the names of all persons residing without the county 
‘acie who own property within &c. See section 17, p. 569 of the 
yne: digest of 1825. 
up The act of 3rd January 1827 directs the several county 
ved courts so soon as all appeals shall have been determined, 
eriff and the assessors lists corrected, to cause their clerk to make 
that out, from the corrected assessment lists, two lists each exhi- 


biting, in alphabetical order, the names of all persons resident 
ate- of the county liable to pay taxes thereon; also in like order 
the two lists containing the names of all persons not resident of 
the county, who are liable to pay taxes therein, with the 
enumeration, description and valuation therein contained, 
and assessments thereon for State and county purposes, the 
former to be called the resident tax list, the latter the non- 
resident tax list, which lists shall be verified by the clerk un- 
der his seal of office, one of which shall be delivered to the col- 
lector of the county &c., and the other shall remain in the 
office of such clerk, and at the same time the clerk is requi- 
red to certify to the Auditor of Public Accounts the amount 
of the per cenium which the county court has ordered to 
be assessed on the amount of State taxes for the use of the 


on- 
1Ol- 
aid, 
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to taxation, and a complete aggregate statement of the 
whole list with the collector’s receipt thereto, &c. See sec. 
6 of the above act p. 48. 

The same act of 1825 above mentioned makes it the duty 
of the collector of each county, on or before the first Mon- 
day in December in each year, to deliver to the Auditor of 
Public Accounts 2 complete list of the names of all persons 
residing out of his county liable to pay taxes therein with a 
description, valuation and assessment of the property taxed, 
and of the the amount of State and county taxes due there- 
on, and remaining unpaid, and this list to be verified by 
oath or affirmation. ‘See 32nd section of the act p. 676. 

Thus we find that the Auditor has before him, officially, 
the best information that Paul Chouteau was in 1531 a non- 
resident of Lincoln county, that his property was assessed, 
and that on the first Monday in December i831 his taxes 
were unpaid, Tor unless property had been assessed the 
collector could not have reported his taxes unpaid, and that 
he way a non-resident. In pursuance of a duty expressly 
enjoined on him by anact of the General Assembly of the 


State of Missouri the clerk of the county court of Lincoln 


county made out from the lists of the assessor corrected 
by the court of appeals, two lists of taxable property, one 
of which was given to the collector by which he was infor- 
med that this land was assessed to Paul Chouteau a non- 
resident; the collector again in pursuance of a duty express- 
ly enjomed on him by law, delivers to the Auditor his list, 
showing that this Paul Chouteau is still a non-resident, and 
that his taxes are unpaid. [lad the defendant produced in 
evidence the corrected list deposited in the ofiice of the 
clerk of the county court, it would have been evidence of 
assessineit because it was made out by an officer in pur- 
suance of a duty expressly enjoined on him by law; but the 
collector being furnished with a list of equal authority, de- 
livers his list to the Auditor, not under the obligation of the 
official oath only, but also under the obligation of a special 
oath “where an officer,” says Judge McClean delivering 
the opinion of the Supreme Court of the United States in 
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this same case of Ronkendorf vs. Taylor’s lessee, “does an ocroReR tert 
Od? 


act in pursuance of aduty expressly enjoined on him by law, — 
this notonly makes that act evidence, but the best evidence.” Merten 
See the case 4th Peters 360. sete 
As that case was so much relied on by the counsel for the 
appellant, [ will advert to it more particularly than he has. 
The action was brought by Taylors lessee againsi Ronken- 
dort who claimed under a collector’s sale and deed. The 
collector in that case was furnished with what they called a 
tax book made out by an officer, called a register, from the 
original assessment lists corrected by a court of a;peals.— 
The register there acted under the authority of the corpo- 
ration, as the clerk here acted under the authority of the 
county court. On the trial of the cause Ronkendorf ofler- 
cdin evidence, to prove the assessment, by the tax book of 
the collector. The counsel there, bolder than the counsel 
here, contended not only that the tax book was no evidence, 
but they also contended that it ought to be shown that the 
sssor Was regularly and lawfully appointed, and that the 
vicinal assessment lists ought to be produced ‘to show that 
the property had been assessed. Those two points were 
ousidered together by the Judge, and previously to over- 
ruling them he declared the rule which the appellants coun- 
ol relics on so much that he connects it, in his quotation, 
ith our bill of rights. In considering these two points 
Jutee McClean says. “But it was contended that the orig- 
‘inal lists of the assessment must be produced and also proof 
‘of the appointment of the assessors. ‘The court recognize 
‘ihe principle contended for by the counsel for the plaintitis 
‘nerror, that in an ex parte proceeding of this kind, under 
‘aspecial authority great strictness is required. lo divest 
‘an individual of his property against his consent, every sub- 
‘stantial requisite of the law must be shown to have been 
‘complied with. No presumption can be raised in behalf of 
‘2 collector, who sells real estate for taxes, to cover any rad- 


‘ical defect in his procceedings, and the proof of regularity 
§ ‘in the proceedure devolves upon the person who claims un- 
‘der the collector’s sale.” Recognizing then the principle 
the Judge proceeds to deliver the opinion of the court by 
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that the corporation existing under the authority of a pub- 
lic law, of which all were bound to take notice, and the as- 
sessors acting under the authority of that corporation, that 
was the best evidence of their appointment, and that the as- 
sessor’s list, till corrected by the court of appeals, would not 
have been evidence, but that the tax book was the only and 
best evidence, because made out by an officer in pursuance 
of a duty expressly enjoined on him by law. For the same 
reason the complete list of our non-resident land holders, 
delivered on or before the first Monday in December 183] 
to the Auditor was evidence, and the best evidence that could 
have been given to him of the assessment of the of the land, 
of the non-residence of Chouteau, and of the non-payment 
of the taxes; for he might have paid them to the collector 
himself at any time before the delivery of the collectors list 
to the Auditor, or he might since the assessment become a 
resident. But it was contended that, by the act of 1525 so 
often before cited, the collector is bound to exhaust person- 


al property, find that it must appear to the Auditor that 
there are no goods before he can sell, and that such proof 


ought to have been made before the circuit court. The 
27th section of that act, which is here relied on by the coun- 
sel for the appellant, has reference to the taxes of those in- 
dividuals only who reside in the county. By it the collector 
is directed to apply once at the dwelling house, and if the 
taxes are not then paid, or within ten days thereafter, he 
shall yu: i to collect by distress and sale of goods; and 
by the 2-1: section he is directed to sell the lands where no 
goods can be found. 

In contemplation of law all taxable personal property, ly- 
ing and being within a county has an owner in that county 
for the purpose of paying taxes. The 4th section of the act 
of 1520, to provide for levying, &c. State and county taxes: 
requires the assessor to proceed through every part of his 
county, and to require all persons owning, possessing, oF 
having the care, or management of property, taxable by law 
Iving and being in the county to deliver to him written 
lists of the same, and by that section it is made their duty 
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to deliver a list of all they so had on the first day of Janua- sae 1 i 
ry of that year. Possession is the most common and noto- 77" 
rious index of the ownership of personal property. It would = Morton 
have been very hard for the law to require the collector of — Recas, 
Lincoln county to know that Paul Chouteau owned person- 
al property in that county, and to be able to distinguish that 
property from the personal property of another man, when 
the said Chouteau, for any thing appearing in this record, 
might have been residing among the Osage Indians, in St. 
Louis, or in the City of New Orleans. He might have 
paid his taxes to the collector under the provisions of the 32 
section of the act of 1825, or to the State treasurer under 
those of the 33rd section of the same act. If he had paid 
to the collector, his representative the appellant might have 
proved it by the receipt: if to the State treasurer, the Audi- 
tor’s quietus might have been produced. The Auditor y,dre aimee. 
then knew officially by the collector’s return that the land ting; Holding 
of Paul Chouteau had been assessed in 1831; and also by = ee 
the same return he knew officially that Paul Choateau was ficially, by 

: . the collectors 
non-resident of Lincoln county and that his taxes ‘or that return, that 
year were unpaid; and finally Paul Chouteau, being thus sooner 


known to be non-resident of Lincoln county, could not in had _ a 
sessed in it. 


legal contemplation be the owner of any personal property —that appel- 


in that county,and if he were such owner, the statute no-/#nts grantor 
e Wwasa non-re- 


where insinuates that the collector is to look out for the per- sident of Lin- 
; ¢ ] ” , > aia + , . . coln countv-— 
sonal property of a non-resident to levy on to raise money that his taxes 


to pay taxes due on his land. for that year 
Ind | ; aaa : kia <9 are unpaid, 
2nd. ‘The next inquiry is, what evidence of title is the § that being 


deed made by the Auditor to the purchaser of the land at oye —— 


jhe sale for taxes. ‘To use again the language of Judge M’- resident of 
‘ ° . . ‘i Lincoln co., 
Clean in the same case of Ronkendorf vs. Taylor’s lessee. ). could not 


The sale of this land was made by the Auditor and the deed in — con- 
‘emp ation, 


executed to the purchaser by this officer “in pursuance of be the owner 
‘a duty expressly enjoined on him by law.” This officer °f@™y Person- 
ey ees al property in 
too is a person deriving no emolument from the money pro- that county, 
: : ‘. and if he were 
duced by the sales of the lands of non-residents; all his acts gueh owner 


are matters of record, and they too are performed at ee on 
: é 4 x where inti- 

seat of government on due notice given at a time too when mates, that 

the collector 


; is 3 ) "TA F; * m rn ; . r .. 
it is expected that numbers will be present from every sec- Oy for 
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ecTorer TERM tion of the State to attend the sales. This makes the deed 
1839. 
nniagiegie 
Morton sumes that every officer performs his duty until the contra- 
sen ry be proved; and the benefit of this presumption shall ex. 


> 
teeds. 


evidence. The common Jaw adopted by our statute pre- 


tend not to the officer only, but to all those who derive their 
the personal 
property of a ~ ‘ , E ; 
non-resident tice of the court of appeals of the State of Kentucky de- 
10 levy on in, ° .- * au ; c . 
ler tony livering the opinion of that court in the case of [ickman 
‘axes due on ys, Boilman, says: “It is a principle of law well settled, that 


} 
} ? i 
his land, 


claim to property through his official acts. | he chief jUse 


‘every officer acting under the sanction of an cath, or in 
‘whom the government reposes a trust, shall be presumed to 
‘have done his duty till the contrary be proved.” This is a 
principle of the first necessity in society, and indispensable 
to the rights of those who by law are obliged to commit 


er ' ul 
their rights to the management of others. ‘The law repos 


ses a special trust in the officer, and the citizen is obliged to 
trust him. Precarious and perplexing indeed would be the 
situation of the citizen if he were obliged to prove that the 
ofticer had done his duty; or if the presumption of his hav- 
ing done it were not to be indulged till the contrary be pro- 
ved. ‘The principle is equally applicable to a proceeding 
against an oflicer, and toa proceeding against the right of 
an individual derived through the acts of that oflicer. It 
was the. duty of the officer intrusted by the government, 
not issue a grant in this case without the warrant having 
been ledged with the plat and certificate. Ile having issu- 
cd the grant, we must presume that he had ihe warrant toe 
authorise the grant till the contrary be proved. Sce the 
case in Hardins reports page 348. In this case the register 
who had issued the grant for the land, had no recollection 
that the warrant had been previously lodged with him, and 
had certified that he had not discovered, from an examinae 
tion of the survey, that the warrant had accompanied it. 
Here isa palpable defect of a warrant, by the authority 
of which the defendant Hickman claimed the right to sur- 
vey 2200 acres of land, and to demand from the state a pa- 
tent for the same; the plaintiff in the inferior court claims 
by right of pre-emption, a right good in itself; but the title 
of Hickman was the elder of the two, and the eourt of ap- 
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peals decided that his title was good notwithstanding it did ocT9Rys ranm 
not appear that a warrant was filed with the register; for _ . 
that officer having issued the grant, they would presume Morton 
that a warrant had beea deposited to authorise the issue— pis, 
But in the case now under the consideration of this court, 
no defect ia any proceeding from the assessor to the Audi- 
tor has heen attempted to be shown. For much better 
reason then it ought to be presumed that the Auditor has 
done his duty, and consequently that the deed made by him 
to the purchaser is valid, 
In assuming that the Auditoi’s deed to Suggett, is prima 
facie good evidence of title in his alienee, I feel myself sus- 
tained not only by that general rule of law so well illustra- 
ted in the two cases last above cited, v'z: Hickman vs. Boff- 
man and Ronkendorf vs. Taylor’s lessee, but also. by a de- 
cision of the court of appeals of the State of Kentucky, 
which is directly in point. That case is Allen vs. Robinson 
3 Bibb 326, The action was ejectment brought by Robin- 
son vs. Allen &c. for land which Allen claimed under a sale 
and conveyance made by the register of the land office for 
the non-payment of taxes. In the course of the trial Rob- 
inson oflered evidence to avoid the register’s deed which 
the inferior court rejected. Allen took the case up on some 
point decided against him. The court of appeals reversed 
the decision on the point made by Allen; and the whole of 
the evidence in the case being made a part of the record, 
they say, “But as a new trial must be awarded, it becomes 
‘necessary to decide whether or not the circuit court deci- 
‘ded correctly in rejecting the evidence of William Hunter, 
‘whick was offered by the plaintiff in that court.” 
“The sale and conveyance of the register when legally 
‘made pass to tre purchaser the legal title; and, in a con- 
‘test involving the validity of such sale, the register’s deed 
‘(as he is an officer presumed to have done his duty) should 
‘be taken as prima facie evidence of. the requisitions of the 
‘law having been fulfilled. But asthe register derives his 
‘authority to sell land for the non-payment of taxes from the 
‘law, to make his deed effectual to pass the. title, that author- 
‘ity must be strictly pursued, and although the deed will pri-- 
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‘ma facie prove the correct exercise of the authority, it may 
‘be repelled by making proof that the law was not regular- 
‘ly pursued in making the sale.” 

“As therefore the plaintiff in the court below could avoid 
‘the eflect of the register’s deed by proof of the sale having 
‘been illegally made, it results that the evidence offered by 
‘him in that court, but which was rejected, if it tended to 
‘prove such illegality, ought to have been admitted. That 
‘the evidence tended to such proof we think evident. The 
‘Jaw requires that the register should advertise the time and 
‘place of sale for three months, twice in each month succes- 
ksi in the gazette of the public printer. The obvious 
‘meaning of this provision of the statute requires, that the 
time and place of sale should be advertised at least three 
‘months before the sale. The evidence which was rejected 
should have been received, as it tended to prove that the 

register did not advertise the time of sale for three month; 
‘as the law requires.” 

From other parts of this case it ; appears that the Auditor 
sends to the register of the land office a book containing a 
list of the lands of non-residents the taxes on which are un- 
paid with the amount of taxes &c. The register then does 
not see the return either of the assessor, or of the collector, 
and yet the the court of appeals of that state presumes Ist. 
that the assessor has done his duty correctly, 2nd. that the 
collector has done his duty correctly, 3rd. that the Auditor 
has sent to the register a book containing a correct list of 
the lands of non-residents, on which the taxes are unpaid ; 
and consequently that this register is oflicially informed that 
those lands were assessed, that the taxes were unpaid, 
and that the owners were non-residents. Thus infor 
med the register sells the land and makes the deed; and 
the courts of that state decide that this deed of the regis- 
ter conveys to the purchaser a title prima facie good and 
valid, and that the presumption of this validity shall avail the 
purchaser, until it be proved that some illegality of the pro- 
ceedings of the register, or of some of the subordinate offi- 
cers, renders the deed invalid. 

The Auditor of the State of Missouri stands one step nea- 
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rer to the fountain whence this official information flows, ocr. Term 
consequently there is one chance less for the commission of 839. 
a mistake. Why then should not the presumption of the Morton 
validity of the Auditor’s deed be extended to the purchaser pode. 
of this land, and also be indulged until the contrary be 
shown? The Supreme Court of the United States has de- 
cided, in the two cases of Stead’s executors vs. Course, and 
Ronkendorf vs. Tay lor’s lessee, that the purchaser of lands 
sold by a collector for taxes, must prove the regularity of 
the proceedings of the collector’s sale. But in this case the 
land was sold by the Auditor, and not by the collector of 
the taxes; as in Kentucky the land was sold by the Kegister, 
and not by the collector. The collector sells in his county 
the lands of the delinquents of that county, the Auditor 
sells at the seat of government the lands of the deJinquents 
ef the whole State in the view too of persons collected to- 
sether from every part of the State either to pay the taxes 
due on their own lands, or to purchase the lands of others 
that may be offered for sale. He is incited by no interest to 


a | 


raise the money to pay taxes, he receives no money, it be- 
ing all paid to the treasurer. Moreover all his acts are of 


record. The czse of Stead’s ex’rs vs Course in reality is 


nothing more than the decision of a Georgia Court on their 
own statute ; for in deciding cases arising under the statutes 
of aState legislature the Supreme Court of the United 
etates always make the decisions of the respective State 
courts; the rule of their own decision. The case of Ron- 
kendorf vs. Taylor’s lessee originated under an act of Con- 
gress, and the Supreme Court of the United States were in 
this case unshackled by the decisions of any State court. But 
that sale as before observed was made by a collector of tax- 
es, and this by the Auditor of Public Accounts. Should 
this difference in the two cases, be considered not a sufficient 
reason for a difference in the rule of evidence which should 
govern in the two cases; then | would say that the Su- 
preme Court of the United States in deciding that the pur- 
chaser of land at the sale of a collector of taxes “must prove 
the regularity of the procedure” have decided inconsistently 
with their own rule declared in the same case. For the 
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oeroser Term COllector making sale of the lot to raise money to pay taxes 
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Morton 
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for the use of the corporation, was actually an officer act- 
ing in pursuance of a duty expressly enjoined on him by law 
with the register, Who made out the tax books from the as- 
sessor’s lists corrected by the court of appeals, or with the 
assessor Who returned the lists from which the register un- 
der the correction of the court of appeals made out his tax 
book, and for that reason he was equally entitled to the cre- 
dit and presumption of having done his duty until the con- 
trary be proved. It would be a base and unprincipled aet 
in a government to cause the land either of a resident or of 
a non-resident to be sold for taxes on evidence insuilicient to 
raise the presumption that the owner was delinquent. It 
would be not less unprincipled in that government after re- 
ceiving the money of the purchaser to tell him that the  evi- 
dence, Which, before the saie, had raised the presumption 
that the owner of the Jand had beeii delinquent should not 
be held by its courts to be suilicieut to continue that pre- 
sumption ia his behalf until the person, Whose lands had 
been sold, proved the contrary. And whether this rule be 
made by the legislature expressly or by implication it is 


. . bd ‘ . . . 
equally unprincipled. Courts ought therefore in my opin- 


lon to lean against sucha construction of the acts of their 
legislatures. But the reason given by the Supreme Court 
of the United States for that decision is also insutlizient, or 
rather no reason is given. ‘That court says, “to divest an in 
his property against his consent every requisite 


2 


‘dividual of 
‘of the law must be complied with,’ &c. In all communi- 
ties, and especially in these United States every person as- 
sents either expressly or impliedly to the laws in force, and 
consequently, each member ef the community consents, 
that if he fail to pay his taxes, his property may be sold to 
raise the meney in such manser as the Jaw has, or may pre- 
scribe: and nobody ever contended, at least in this state, that 
by the Auditor’s sale and deed the non-resident was divested 
of his property. The only question was whether he, whose 
land had been sold by the Auditor, should not be held to 
prove that injustice had been done him in some part of the 
proceedings preparatory to the sale, or in the sale itself. 
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But the powers of the Auditor of Public Accounts of this 9c. TRR™ 
State, equally with those of the corporation of the City of a, 
Washington are all conferred by a public law. He is an of- Morton, 
ficer too of much more relative impertance to the State Of pede. 
Missouri, and to her courts than the corporation of the City 
of Washington is to the United States, and to their courts. 
cre- The same observation may be made with regard to the rev- 
con- enue ollicers of the State of Kentucky, and the laws under 
| act which they act. The courts of that State then, having a 
or of less extensive jurisdiction than those of the United States, 
it to may Without any manner of disrespect to the Supreme 
It Court of the United States, be presumed to make much bet- 
r Yes ter decisions @n their own revenue laws to them so vitally 
evi- important, than that court would on on tie acts of Congress 
tion made for the regulation of the fiscal concerns of the corpo- 
not ration of the City of Washington. But the Kentucky 
pre- courts have decided that the deed of their register conveys 
had to the purchaser of lands, sold by him for taxes, a title prima 
le be acie valid, and for as good a reason the deed of our Auditor 
it is night to convey to the purchaser of lands, sold by him for 
opin- faxes a title prima face valid. We are in the same 
their ase of Ronkendorf vs. Taylor’s lessee told that because the 
‘ourt wwers of the corporation are conferred by a public law, 
at, or herefore their acts prove themselves, and that the assessors 
in ins ncting under the authority of that corporation are presumed 
uuisite o be duly appointed. Then because our Auditor’s pow- 
auni- brs are equally conferred by a public law, his acts also prove 
yD ase hemselves, and his deed must be presumed to be valid, till 
», and i¢ contrary be proved. In concluding then that the deed EL ae ~ 
sents, agp! the Auditor conveys to Suggett, the purchaser of the land, Auditor to 
Id. to title prima facie valid, I conceive that Iam sustained not Aer or gag 
y pre- nly by the two cases cited from the Kentucky books, but coat 
», that so by the case of Ronkendorf vs. Taylor’s lessee, or at the purchaser 
vested JMeest by the rule of decision declared by that court in deci- 5 ae 
whose Jae2g the two first points in that case, 
ald to 3rd. Are the several certificates of the Auditor given in 
of the ‘idence made conformably to law, and if so made, what is 
; heir legal effect ? 
The first certificate in order of time is the certificate of 
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term purchase made by the Auditor to Suggett. Among many 


» 
ie 


Morton 


Vv 


Re 


eds. 


—-——w/ 


other things the Auditor certifies that the collector of Lin- 
coln county did deliver to him according to law a list of 
lands of non-residents on which the taxes were unpaid.— 
By the 28th section of the revenue act of 1825 p, 674 the 
collector is directed to give to the purchaser of a tract of 
land, lot or any part thereof a certificate of such sale and by 
the 36th section of the same act it is made tle duty of the 
Auditor and treasurer (Auditor alone now) to give the same 
kind of certilicate, and the I1]th section of the act of the 3rd 
January 1827 requires that this certificate shail always re- 
fer to the advertisement of record in the county. UH then 
the Auditor did insert in his certificate “that the collector of 
‘Lincoln county did deliver to him according to law a list of 
‘ands, &c.” it was done at the expense ef his own labor, 
and his gratuitous insertions are not to be allowed either to 
injure the purchaser, or aid the delinquent non-resident. 
There are two other certificates both of which are set 
out in the same instrument of wriiing, and they are both 
copied into the statement of the case, they are both made 
under the I1th section of the act above cited, which is in 
these words, “Be it &c. that upon all sales of real estate for 
taxes due thereon, made by the Auditor of Public Account 
and Treasurer, it shall be the duty of the Auditor and Trea. 
surer to transmit to the recorder of the county where 
in the land is situated, a copy of the advertisemen! 
of sale certified to bea true copy; and alurther certiiicalé 
that the provisions of the Jaw in such cases mide and prove 
ded have been complied with, which copy of the advertise 
ment so certified, and further certificate shall be, by the re 
corder, recorded in the record of deeds, and a copy of such 
record shall be prima facie evidence of the facts contained 
in such certificates, whenever a sale under such advertise 
ment shall come in question; and the certificate of sale! 
be given to the purchaser in such cases shall always refer # 
the record under which such sale was made. 
The objection to these certificates is that they do not pum 
sue the law; that they ought to state facts, that the act dod 
not make the certificates, evidence of opinion, and inferencé 
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and matters of Jaw, but only prima facie evidence of the ae 
839. 


facts contained in such certificates, that no mini-terial offi- 
cer can give his opinion on the law of the case, that a sher- 
if cannot return that he has served a writ according to 
law. 

The first certificate states that the collector did deliver a 
list according to law, and that the Auditor did by advertise. 
ment dated on the 10th day of April 1832 advertise accor- 
ing to law: these statements with perhaps many others 
made in the first certificate 1. e. the certificate of sale, were 
not required by the statute, andthe giatuitous act of the 
Auditor as before observed i3 neither to injure the purcha- 
ser nor to aid the delinquent non-resident. 

the cert ¢cat:, of the advertiement no objection 
tale. 

The further certificate, which the law requires to accom 


pany the advertisement isin the very words of the law, viz: 


“iuat the provisions of the law in such cases made and _ pro- 


‘vided have been complied with” and the law declares that a 
py of the record shall be prima facie evidence of the facts 
ntained in such certificates. The only facts required by 

inv tobe stated arc, in pe first certificate that Suggett was 


the purchaser, in the second, that the copy of the advertise- 


ment sent to the recorder is atrue copy, and in the third 
that the provisions of the law in such cases made have been 
complied with; for nntess this be admitted to be a certificate 
of facts, then there 7" no cortintate, and the only question 
here is, whether that part of the Ith s:ction of 1827, 
which relates to tho farther certificate of the Auditor, be a 
dead letter, a nullity in faw. And certainly if we are, in 
construing this section of the act, to restrict the meaning of 
the word facts to the sense in which it is technically used in 
a bill of exceptions as contradistinguished from conclusions 
of law, that part of the section will be a nullity. For the 
Auditor to state that the land had been assessed would have 
been superfluous and idle, for without assessment the collec- 
or could have had no list to inform him either of the taxes 
tue, or of the non-resiJence of Pau Chouteau, and conse- 
jwently he could have made zo list of non-residentz, whose 
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“ao. taxes were unpaid, to deliver to the Auditor; for the Audi. 

. *__, tor tostate at what time, at what place, and in what paper 
a . hd 

Morton the advertisement of sale was made would have been equal- 

Eeois, ly useless, for no court sits to examine his proceed igs eith- 

er to forbid the sales or to annul them, after they have been 

mide for any irregularity that may have occurred. The Au- 

ditor of Public Accounts of this State is not a ministerial of- 

ficer, as has been insinuated, rather than said. He isa high 





executive olicer of the state acting on the reports of the se- 
veral collectors of the several counties, who themselves are 
immediately accountable to their respective county courts 
and to the treasury of the state for money collected, and to 
him for the list of non-residents whose taxes are unpaid; 
from their reports he draws his conclusions ef law, which 


enable him to decide when the lands of non-residents are li- 
able to be sold for taxes. And he who is legally qualified to 
decide when the lands of non-residents may lawfully be sold 
for taxes, may certainly, by an act of the assembly be au 
thorised to certify that those lands have been lawfully sold. 
er in the words of the act “that the provisions of the law in 
‘such cases made and provided have been complied with,” 
and that certificate, if the law so declare, will be good evi- 
dence. “The fairest and most rational method to interpret 
‘the will of the legislator is by exploring his intention, at 
‘the time the law was made, by signs the most natural and 
‘probable, and these are either the words, the context, the 
‘subject matter, the eflects and consequence, or the spirit 
‘and reason of the law. Words are generally to be under- 
‘stood in their usual and most known signification, not so 
‘much regarding the propriety of grammar, as their general 
‘and popular use.” I Bl. Com. p, 59. It has already been 
shown that it would have been useless to require the Audi- 
tor to state, in his certificates, the facts relating to the pre- 
phratory steps for the sale, for those facts were already ac- 
cessible to those interested, and no court of revision and 
appeal sat to to revise and correct his decisions, We ar 
bound in decency to suppose that the legislature did mean 
something when they directed him to certify, and we are 
equally bound to suppose that this certificate was intended 
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to be evidence of something. He was directed to certify corona _ 
“that the provisions of the law in such cases made and pro- kasama 
‘vided had been comylied with,” he has certified it, and it is Morton 
evident that the legislature intended this certificate to raise pi hy 
the presumption that every act preparatory to the sale had 

been duly performed, and that this presumption she uld avail 

the purchaser till the contrary oe proved. Any person but 

one, Who had learned a little Jaw, and had improved that 

stock of learning by some experience in taking bills of ex- 

ceptions would assent to this proposition, that is a facts 

that the Auditor has, or has not complied with the provi- 

sions of the law in making his sales of non-resident’s lands. 


The legislature, in my opinion, never contemplated that the 


Auditor should state any fact either of assessment, or of 
non-residence, or of publication When he certifies in the 
words of the law, “that the provisions of the law in’ such 
‘cases made and provided have been complied with,” he has 
certified all that the law required him to certify; and if 
we will not allow this certificate of his legal conclusions to 
be received as evidence, then that provision of the law is 
nugatory. That the 
My opinion, for the reasons above given, is that the Audi- Auditors cer. 
tor’s certificates are made agreeably to law, and that they under the 
ought to be received in the courts as evid :nce prima facie, ee aga 
that every provision of the law preparatory to. the sale of tion of the act 
the land, and in making that sale had been complied with. eer pd . 
fo) JTC Oni Were 
Butit is urged that this certificate of the Auditor, if it be ware tgy a 
dmitted to be evidence that he sent three copies of the ad- and that they 


weer Ng renee should have 
Vertisement of sale to the sheriff of Lincoln county, is not)}oo) received 


evidence that the sheriffset them up at the three most public as evidence 
places of the county, as is required by the 4tli section of the Se 
act of the 18th of January 1831. When the Auditor’s cer- . .. 
tificate raises the presumption that he transmitted the ad- paratory to 
vertisements, the law itself raises the presumption that they gn 
arrived at the place of destination, and that the sheriff did his ™*king thet 
duty. Without this presumption the Auditor could not i ‘ 
have sold; and the same presumption of law, that authoris. “ecg 
-ed him to sell, shall according to the authorites above cited, cent for the 


29) * . dit 9 
avail the purchaser till the contrary be proved. The books; tar tlie 
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ocromé® TERM inform U3 that it is sufficient notice of a protest in the case 
1839. 

ed 
cae err, | _ eae 
Morton ye put into the mau, even though Ib misery. »xut the tes- 


vs, . on ty ’ ae. Paull roe a} 4 2 ag 
a timony of the sheriff! Watts proved the notices set up, as 
ceas. * i 


both ofa foreign and an inland bill of exchange, i the letter 


plainly as the most scrupulous could reyuire. ble commit- 


i t in . d < } 4 a? . i 2 > ats 
ae rms 2&4 ladeed a blunder in stating that tiey were advertise- 
prov ments of lands sold; but as the law require 1 no such adver- 

isions of the |. “we ; 3 ; 
lawin such Usements, Weare to presume that they were such as tae law 
cases made © did reanire, especially as he savs that be did not notice them 
{f the ob ections tukeu both to 


provid: lhave M 
been com- aru ee Ole O1 t 
er ee. 99 

paisa with 


into me to be 


4 with equal plau- 


imposed 
S27 1s un- 
this tract 
inte ided 


duty of the 
nou-resident 
, year; 
» make 
vertise 
ided to him 
‘sand two nih “fj ‘euts shall be added asa 
ch tract advertised to be sold for taxe:, and twelve 
‘ents as an additional tax « ich tract or lot 
“which are made out by 1). ior or the pur- 
mntioned after the 2Ut) iu each 
ord of the Auditor’s ; 

ollice of the recorder of Lineolu cou 

tract of Jand was one of those sub'ec 

cents; that advertisement was cet out 
tions. It is apparent from the letter: i Lule S@Ce 
tion above quoted, that this tax of 37 i tax on 
the delinquent intended, as the Auditor in yertieement 
very correctly states to ke an equivalesi le Costs OF OXe 
penses of advertising &c., and althoug. it was nue part of 





SESOND JUDICIAL DISTRICT, 103 


his duty to state te obiect of the tax, yet it seems to me to aso 
. . Owl. 
have been entirely useless to lavish so mach harsh language ee ih 
acainst him in a studied written argument,on that account. Morton 
A ’ 2 ! o. ' } Vs 
P recnareving ie sul as COSTS I ne aggregate aion? 
‘or by charging t unas costs inthe aggregate along po 
; . 
with the taxes and penalty, he most certainly did not com- 
‘mitan abuse calculated to hide his own errors so as to ren- 
extremely didicuit, and enable him unquestioa- 
his own emolumeats by multiplying tax 
amount of the state and county taxes mney at 


rtuined either at the ollice of the Auditor, 


‘tk of the county court, anda very mod- 


skill in arithmetic will erable one 
lJ the tax of 375 cents. 
tax salos, for they 

‘ollector’s return. 

nevligence of 
f advertising his 
inuch to advertise ¢ 

ertise a worthl 


{ 


Emhbhhrv 
ee ee ‘ 
iueut land to be sold for taxes 


1 


. ’ 4 ! 4 y ] sail = ine ie f 
ortuion to the Costs O| advertising. 
4; ug ! . ar 9 vs © “ » . - y rr’ t 7 
section of the revenue act of ls25 a tax of That the 
1 Q) each yerson con ited of An whe 
i L¢ Al jPCl i AVICle Jb ¢ Pili cents imposed 


jon was ever taken to this tax because by the 20th 
. oe ~ eam, 80: Of the act 

» richer than another. The tax of 374 of Sra Jan. 

. . . . "21 ‘ . } 
pinion unconstitutional. . meade ad 
tract oi na 

ae ee : ee pe? ; H 1 : : 

istature mtend tiat no land should be sol | advertised to 

| 3 faite os hi me OR be sold for 
thercon ata iess price than ‘$1,209 Cents paves. as an 
a“ ’ an “7: 


tie 


per acre; and is this sale void because the whole tract was cauivelent for 
) the expenses 
sold? of advertising 
rr ‘. ar es “ ‘ F Ric Jai asmadi. 
The act of 1£35, under the provisions of which this tract 9%.'8 Const 
; j : , tutional. 
was sold, directs the Auditor to purchase the land for the 
state if no person will pay the taxes for the whole tract.— 
See sections 28 & 36 of that act. But the appellant relies 
on the case of Stead’s ex’rs vs. Course, 4 Cranch 402 in 
which the Supreme Court of the United States decided that 
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ocTOBER TERM the sale was void where the whole tract was sold for taxes 


1839 . 
by acollector. In that case the whole tract was,advertised 
ee —_ 


*<tl to be sold for taxes, and other circumstances indicative of 
fraud were proved. In this case the advertisement was, as 
the law requires, of the whole tract, or of so much thereof 
as would be sufficient to pay the taxes, and no circumstance 
indicative of fraud were proved. 

The two cases resemble each other in this only, that in 
the one case the whole tract was sold for taxes, and in the 
other the whole tract was sold for taxes. But in the case 
cited the land was sold for the sum of $552,89 a sum much 
larger than was probably due, for the amount of taxes did 
not appear in the evidence; and, in the case under the con- 
sideration of this court, the land was sold for no more than 
the amount of taxes &c. due. 


fe soreernag The legi lature then did not, in my opinion, intend that 
e inten- ° 5 : 

a of the le NO lands should be sold for taxes at a less price than one 
eo dature tha 
no lands : 
should besold my epinion void because the whole tract was sold for taxes 
jortaxcsat jp. . “WH: . 
less price It not appearing that any person was willing to pay the tax- 

P | . ? 
than one dol- es for Jess than the whole tract of land. 
larand twon- f ; . Z 
ty fivecents 6th. Did Laville and Morton acquire any precedence, be- 
per acre, and 
the sale of the 
landi.. contro the Auditor to Suggett was recorded ! 
Versy 18s not . . . ° 
void because Lhe deed of Chouteau to Laville and Morton was execu- 
the whe ted on the 17th day of Aucust IS31. By the 25th section 
iractwassold Pore. er 5 
jor taxes, it of the revenue act of 1825 it is provided that there shall be 
notapperring , a, a : . i ee ae ' ee 
teak ony per 2 POM etual lien on all Jands sold for taxes &c. his land 
von was wil- was sold for the taxes of IS31, and therefore Chouteau con- 
ing to pay . . ° . 
the taxes for VeYed the land to Laville and Morton subject to his lien 
ess than the and consequently it avails them nothing to have recorded 
whole tract of : . : : . . . 
land. a deed which conveys no title against the claim of the pur- 


‘dollar and twenty-five cents per acre, and the sale is not in 


cause Chouteau’s deed to them was recorded before that of 


Thet the ap- chaser at the sale for taxes. 
peliant dic x . = are 
not gain any or the reasons above given Iam of opinion that the Au- 


preeedence en ditor possessed cflicial information that the land in contro- 
uccount of the 
deed tohim versy had been assessed, that Paul Chouteau was 4 non res 


forthe land +4 . . ‘ . 
iu controver. ent of Lincoln county in the year 1§31, and that his tax- 


alley. es for that year were unpaid, and that tke law did not re- 
€ 2 10 . — * 
to that of the quire tie collector to inform the Auditor whether there 
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were, or were not personal property of said Chouteau in ¢¢r. tzE 


Lincoln county. It is moreover my opinion that the deed Pe 

of the Auditor to the purchaser of this land is of itself Morton 
. ee a. ’ x . : 2 ee : cAlunwAst a vs, 

good prima facie evidence of title in such purchaser, or his peggy _ 


alienee; that the several certificates of the Auditor are 
ee ee lee, , ae at .,, auditor to ap- 
made conformably to law, and that they are good statutory peiice's gran- 
evidence that all the proceedings, from the assessment of 8 as the 
tae: 25th sect. of 
the land to the sale thereof for taxes, were regular; thatthe revenue 
the legislature did not impose an unconstitutional tax on law of 1825 
: : ; Z ie : provides that 
land when by the 20th section of the act of the 3rd of Jan- there shall be 
6 , ‘. : a perpetual 
uary 1827 the Auditor was directed to add twenty-five cents |, eran 
as a tax on each tract of land advertised to be sold for tax- lands sold for 
= “a taxes, Xe. 
es, and twelve and a half cents as an additional tax on each 


tract of land the copies of which are made out by the Audi- 
tor for the purposes in that section mentioned, 1. e. one for 
the use of the Auditor to make sales by, and the other for 
the use of the printer, and that there is evidence on the re- 
cord of the case that this tract of land is one of the class 
subject to the tax last above mentioned. I am further of 
opinion that the legislature did not intend to take land for 
taxes due from non-resident land helders at the price of one 


dollar and twenty-five cents per acre in cases where no pers 
es ; ; That the 
son would give more, and that the Auditor acted correctly proots of the 
correctness of 
; : ; : the auditor's 
iug to pay them for less; that it avails Morton the appellant proceedings 
. ; ‘ ‘ ; being all mat- 
nothing that Chouteau’s deed for the land in controversy tO tors of record 
Liaville and Morton was recorded before the Auditor's deed —Which the 
Q law presumes 
to uggett. to be, in this 
case good pri- 
d- Be ae 
Ine . . . ma facie eVvi- 
Ings being all matters of record, which the law presumes to dence—and 
ar en . bie , . .. the plaintiff 
be in this case good prima facie evidence, and the plaintiff, the cincait 


in selling the whole tract for the taxes due, no person offer- 


the proofs of the correctness of the Auditor’s procee 


In the circuit court having offered no evidence there to in- ¢2u"t hving 
x “ag offered no evi- 


validate those proofs, it became, in my opinion, the duty of dence to in- 
that court to direct the jury to find for the defendant ioe 
appellee here. That court then, in my opinion, committed came the om 
no error either in refusing to give the instructions asked by neem 
the } ] iintiff, or in giving those asked by the defendant, and ‘ie ey Mbapr 
therefore its judgment ought in my opinion to be affirmed, defendant. 
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Ond sect. of the act concerning cjectments (RC. 1635, p, 234,) 


providi ‘that cestment may be main ped &e, against any person 


not hiviaya le‘ler title thercto, uv ; y virtue of an entry with 


\ ay 


nd reeeiver &e,,wasi lsimply to place these on. 
: ; pl | 

1 the footing of other les les, not meaning other. 

vy of the established rules unc pr iples governing 

nds {fc renle hy the 

rved, there 

void in any 

such cales 


naked pos. 


of the reg. 


compliance 


error to Pike Circuit 
Wricht 

Ist. That there 13 not in the 1 ‘ence of the 
locality of the claim, nor that it ¢ cand in) ques 
tion. 

2nd. The laying down that ci ) registers map, 
was not warranted by anv law, aud Unauthorized 
detorcement of the plat. 

3rd. The claim as laid down in t a es not in fact 
embrace all the land in question. 


+ 





'34,} 
Yeon 
With 
e On- 
ther. 
‘ning 


y the 
here 
any 


cales 


SECOND JUDICIAL. DISTRICT. 


4th. If Dubruiels c'aim were of that class intended to be 

reserved from sale by the acts of Congress, the reservation 
would be in operation for want of location. 

5th. But Dubruiels clam had ceased to exist and the land 

had become subjeci to general disposition as other lands a 

year and mere before Hunter’s eatry. Act of Congress 

Y6th May 1824. Do. 24th May 1823. Rev. Co. p. 234, $2. 

5th Bacon 2U7— 3 Bur. 1259. 6 Pit. R. G91. 7 Pit. R. 

and L2 Pit. 
Campbell & Wells for Defendant. 

st. That to constitute a sale by the register and receiver 

circum tances must exist. Ist. ‘There must be 

2ad. Chat land must be liable to entry by law. 

tblic officers atthorized to sell. 4th. 

‘tually make asale, The receiver is 

‘and whenever he does an act within the gen- 

law will presume tue existence 

net valid. 3 Star- 

presuinption and 

vidence 1252. 
‘giver ol land 
vser! The 


1) 
} 
‘ 


almyra per- 

a) i in | only as 

tist. Louis and had not been 

laws, vel. 1, page 194, sec. 10. 
2% aie te“ 


do. OO x £eCc. ~ MW ov. Do. Ds 


4 
ote 


coverned by the 


»recister lawfuilv delegate his authority ‘— 


that apower given, the execution of 
‘which imphes personal trust or con- 
ist be executed by the agent or officer in person 
aley on agency 148-9. Vesey jr. 251-2-236. 

Opinion of the court delivered by Napton Judge. 
llunter brought an action of e'ectment against Hemphill 
n the Circuit court of Pike county, to which defendant plea- 
ced not guilty. In suppert of his title the plaintiff relied 


c 


107 


OCT. TERM 


1839. 


Se 
Hunter 
vs 


Hemphill. © 


_ 





108 SUPREME COURT OF MISSOURI. 


oer. TERM On two certificates of purchase made by the receiver of the 


ca land office at Palmyra, the first being for the east half of 


Hunter the south east quarter of section No. 8, T. 53, R. No. 1, con. 
vs 
Hemphill. 


taining 80 acres, ani the second for the west half of the 
south east quarter of the same secticn. The defendant ad. 
mitted the possession of the land ascharged in the declara. 
tion, and the plaintiff closed his testimony. The defendant 
then introduced a copy from the Rezisters office at Palmy- 
ra of the map er} lat of Range 1 & 2, west township 53 & 
54,o0n which map is the land in controversy. William 
Wright, the Register of the land office. testified that he en- 
tered upon the discharge of the duties of his efhce 29th of 
July 1830, that, on the plat aforesaid, Dubruiel’s claim wes 
marked in a feint pencil mark which was on the book when 
he entered the oflice, and that he had no knowledge of the 
time when and by whom the pencil marks were made ;_ that 
he was not present when the entry was made by the plain 
tiff, having entrusted the business of his ollice for some time 
to Mr. Green, with whom he left blank certificates of appli- 
cation signed by him (the Register); that it was usual for 
Mr. Green and himself te discharge the duties of both off: 
ces in the temporary absence cf either; that they mutual- 
ly deputed each other as agents for this purpose and left 
blanks signed by them respectively. Mr. Wright further 
stated, that if he had been present, he could not have per- 
mitted the entry of plaintiff, because the lazd was included 
within the pencil lines, and he considered it reserved from 
sale, from that fact; that he does not know that the land in 
controversy has been offered for sale publicly ; that he never 
oflered it for sale, and had frequently refused to permit per- 
sons to enter the lands included within the pencil lines be- 
cause he considered them reserved from sale. 

Mr. Jordon testified thatin $18, in company with oth- 
ers, he went to the land sales in St. Louis; that the claim of 
Dubruiel was not then laid down; that the lands in Range 
2 were offered, for sale and many pre-emptions were offer- 
ed within the lines of Lu>ruiel’s claim as afterwards laid 
down; that defendant had not been long enough on his land 
to be entitled to a pre-emption; that in January or Februa- 
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sy 1819 he again attended the land sales at St. Louis and oct, Tram 


while there he saw a man, whose name he thinks was Bar- 
croft, marking down on the book of the register a claim 
wiich the register told him was Dubruiels claim; that the 
marks were made with a pencil; that after that he saw but 
one piece of land sold in the limits of said claim, and that 
wasa pie:e bought by a Mr. Byers only a part of which 
lay in the claim, the purchaser (Byers) agreeing to loose that 
part lying within the claim, if it should be confirmed; that 
he never saw the landin controversy offered at public sale, 
either at that place or Palmyra; that he knew of only one 
sale of any land within the claim and that was a case of re- 
linquished lands sold by Carson, the former register at Pal- 
myra. Hfemphill the defendant came to the couatry in 
S16 or IS17 and has been been in possession of the land 
in controversy ever since. He also went to St. Louis in 
1819 for the purpose of buying the land not offered for sale. 
It was proved by several other witnesses, three or four in 
number, that they were at the land sales in St. Louis in 
1819, and that they did not see the land in controversy of- 
fered for public sale; that they understood the lands inclu- 
ded in the claim were not offered for sale in consequénce of 
the laying d»wn of Dubruiel’s claim; Mr. Byers saw the 
claim as laid down on the books at St. Louis in 1819, and 
at his solicitation the register set up his piece for sale, and 
he bought it, under the circumstances mentioned by Jordan. 
It was proved by a Mr. Smith that he had applied to enter 
at the Palmyra office a piece of land within the claim, and 
the register refused to let him have it; (Mr. Wright regis- 
ter.) Ife also stated on one occasion, time not mentioned,. 
he went to enter for himself a tract in the claim, and was 
requested by defendant to enter the land in controversy but 
on being informed by the register, Mr.. Wright. that he 
(Smith) could not enter his land, because it was within the 
@.1im as marked on the book, he made no application for it 
because his land was in the same situation. 

On the part of the plaintiff, it was proved by Henry, that 
he entered the land marked on the copy of the map at 
Palinyra at the time recorded on it. On inspection of the 
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map Mr. Hfenry’s entry is in Range 1, Township 53, and is 
the east half of the north east quarter of section 8, and with. 
in the penci! marks designating Dubiwel’s claim. Carson 
was register and Lane receiver. Carson was not present, 
but his de; uty Jones received the application. Witness 
told Jones the land was said to be in the claim of Dubru’e’. 
Mr. Pitzhugh’s catry was a pre-emption right; his applica- 
| \ 


tion was to Mr. Wright. From an tuspection of the plat 


or 
~ 


it seems, that Mr. Fitzhugh entered in Range 1, two pieces, 
one on the Yist Dec. 1830, and the other oa the 25th May 
1831, being the south west quarter of Section 6, in Town. 
ship 96, range aforesaid, and within the pencil marks suppo- 
sed to desicnate Dubruiel’s claim, Mr. Bennett entered a 


| 


Zand within the pencil marks, 


half quarter section in Range 
by application to Mr. Wright, the rezister, which was for 
pre-emption. Mur. Allison entered three tracts, of SO acres 


pencil marks 


ra 
each, parts of all the tracts Iving within the 


designating Dubruel’s claim, in range I in 1527, and the 
other two pieces in 1835, Wright was the register, and ap- 
plication made tohim. Mr. Templeton, snother witness, 
he east half of the N. W. quarter, 

ve 1, weston the Ist Auecust [83], 

an the minimum price for his 

for his land in about six months 

o Within the claim of Dubri wl, 


] 
1 
NYT } 


‘ir. Wright was the register at 


thereafter. This entry is a 
as laid down on the map. 
the time, and the sale was made by him. Mr. Templeton 
stated that his piece was formerly claimed by pre-emption 
and perfected, and thereupon sold, some said it was relin- 
quished. Other witnesses testified in relation to their en- 
tries as marked on the plat. 

On this state of facts, as appears by the bill of excep- 
tions, the defendant moved the court to instruct the jury; 

Ist. That if they shall believe from the evidence, that the 
entry of the defendant of the land in controversy, made in’ 
the absence of the register of the land oflice, by mistake 
of the person having charge of the register’s oflice, and that 
the said land had never, at the time of said eftry, been of- 
fered for sale at pullic auction. thea the said entry of said 
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and is plaintiff does not invest him with sucha title as will enable ccrosns mga 
1 with. him to recover of the defendant in this action. 1839. 
ee yr 
Carson 2nd. That if they shail believe from the evidence that the Hunter 
resent, lund in controversy had not (at the time of the plaintiffs en- Hemphill 
i tness try) been oflered for sale at public auction, but had been re- 
bru’e’, served from sale by the register and receiver, that, in that 
»plica- ease, the plaintitls title under said entry is not suflicient to 
ie plat enable him to recover of the defendant in this action. 
ieces, ord. That if they shall believe from the evidence that the 
1 May land in controversy had, up to the time of the plaintiffs en- 
‘own. try, been re erved from sale, on account of said land ora 
uppo- part thereo’ being supposed to be within the Spanish claim 
red a f Antoiie Dubruic!, cf 10,060 arpents, thea the said plain- 
iarks, til’ is not entitled to recover of the defendant in this action. 
is for Which instruction:, as prayed by defendant, were given, 
acres aud thereupon the jlsintiif moved the court to give the fol- 
narks lowing: 
1 the Ist. That he two land receipts given in evilence by the 
d ap- plaintiff, if the same be true and genuine, are sullicient evi- 
ness, dence of title in the plaintiil, to.the land therein mentioned 
rter, tu sustain this actio. of electment, unless the defendant, has 
$3], s} a better title in himself, or some other person. 
* his : at it is levally incumbert on the p aintiff, 
nths order to give validity to Lis entries which are given in ev} 
vb, cence, to prove that the requirements of the laws of Con- 
rat fress, previous to the sale of the land by private entry, have 
ston been complied with. 
tion ord. ‘The plaintilr ic not bound to prove, in order to ena- 
-Jin- ble him to recover in this action that the President 
eu- oi the United States had by proclamation appointed a 
lime for the public sale of the lands in question, nor 
ep. that the said land was ever in fact offered for sale at publie 
's auction. 
the dih. There is no legal evidence that the claim of Dubruil 
> in’ was lawfully laid down upon the map of the register’s ollice, 


ake as testified by Mr. Wright and Mr. Jordan. 
believe from the evidence in the cause, 


hat oth. If the jury be 
of. that the plaintiff er tered with the register and receiver of 


aid the land office, at Liimyra the land in controversy and that 
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——" the defendant was in possession at the institution of this suit, 


A 
Hunter 
v3, 


Hemphill. 


and if they shall also find from the said evidence, that the 
defendant has only a naked possession, they ought to find 
for the plaintiff. 

6th. That the defendant cannot maintain a naked posses+ 
sion as against an entry with the register and receiver, by 
showing that the land had not previously been offered for 
public sale. 

7th. That if the jury shall believe from the evidence in 
tie cause that the plaintiff entered the land in controversy 
with the register and receiver, at the land office in Palmy- 
ra, they should find for the plaintiff’ unless the defendant 
shows by evidence a better title in himself, that is, not in ane 
other person. 

The court gave the Ist, 5th and 7th instructions asked by 
plaintiff, and refused the 2nd, 3rd, 4th and 6th and gave all 
the instructions asked by defendant, and, by way of explan- 
ation, instructed the jury further that if the jury believe 
from the evidence that the supposed entry was made, in the 
absence of the register, with a percon left by him in the 


charge of his office, and not with himself, they must find 
for the defendant, because he could not delegate his au- 


thority. 

After verdict for defendant, the plaintiff moved fora new 
trial, because of misdirection of the court and insufficiency 
of the testimony to justify the verdict; which was over rus 
led. The errors assigned by the plaintiff in this court, ares 

Ist. That the court erred in giving the instructions asked 
by defendant. 

2nd. The court erred in refusing to give the 2nd, 3rd, 4th 
and 6th instructions asked by plaintiff. 

3rd. The court erred in giving the explanatory instruc- 
tions for defendant. 

4th. It erred in over ruling the motion for a new trial. 

Before proceeding to consider the various de‘ences set up 
in this case, a preiminary enquiry necessarily arises in re- 
lation to the proper construction of our statute regulating 
the action of ejectment. The act provides that an entry 
with the register and receiver of any land office in the Uni- 
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ied States, shall enable the hoiler to miiatiin an agliua of CCTOTER TERM 
: _ ee ” Ce ee é 1839 
e‘ectment against any person not havinz a better title there- 

} ; en a ae 


to. It is argued from the phraseolosy of this act that where — Hunter 
the action is brought on an entry with the register and re- 


vs, 
Hemphill. 


eciver, that tithe must prevail, unless the defen lant can show 
a better tithe in imsel’4, andl he will not beat liberty to set 
up title ina thivd person. There is, it must be admitted, 
sume di ficulty in ascertaining what was meant by the bet- 
ter ttl: which the levislature speaks of. We shoull be 
more ikely however, to arrive ata corre :t interpretation 
by lochinzat the evil, w hich the lezislatare propose | to re- 
medy. tim by any critical exaninition of their linguaze. 
Nearly all the lands occupiel by our citizens have been pur- 
chased by the United States, and the only eviden:e of tides 
were these receipts from the feleral officers, until the pa- 
tents issued. In the early settlement of the country, no 
great laconvemience was felt from the short delays that in- 
terrened between the entries at the land office, and the issu- 
ing of the patents, but as emigration inereave |, aad. the bu- 
siness of the iaud offiee malti; lisd, vears woul t clipse be‘ore 
the purcha-er from the government could cbtein his patent. 
Itisamnatter of history, I believe, that thee docamentary 
evidences of tithe from the land ofhce were believed to con- 
stitute, at least, bat an eyquiteble title, and con-equently 


The 2nd 
: ; : 2 ; sect. of the 
The Jezi lature with a view to remely this evil, dectared «ct concern- 
P ing eject- 
Iments (Ro €. 
and intended thereby sim) ly to put them upon tie footi ig of 1495, he 231,) 
- = providing 


other legal titles; not meaning to alter any of the establishe that oject- 


woull not enable the holders to maintain an e ectment.— 


them sulicient evidence of lozal title to maiiatain ejectirent 


ed rules and principles governing the action, except so ‘far ™'tmay be 
. ad pai apt _ Wtintined 
as that point was concerned. If a differeat construction &-. against 
any ! ‘r-on 
aot hiving a 
words of the act, the consequence wall be that they have not ¢ é” tle 
3 og ° r 1 mpl 2 thesia, wader 
only clewated these titles (by entzy, New Matrid locations, and by virtue 
pre-e nr tion ty &e.) to the rank of legal titles, but have placed of an entry 
z i j - , with the reg- 
them on a more favorable footing, in a very important par- ister :n.i re- 
tie M < ¢ T ey VWwe { "a « « ' rr ad 1 c s1VCF Ve., 
ular. They have conferred on them privileges which do") intendod 
; : ; 
not belong even to a patent.. The commoa law rule in ac- simply to 


. , hace lace these 
tions of ejectment, that the plaintiff must recover on the S iiee tie. 
ii 


prevail, and aimere literal interpretation be given to tie 
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ect. tera strength of his own title, and not on the weakness of the 


ee 


4p 
oe defendants would be abolished; and thovgh th; plaintiff in 


Hunter possession of the receiver’s receipt may have passed his ti- 

Hemphill tle to another, the defendant cannot be permitted to show 
this in defence, because he has no title in himself, such a con- 

pon the fot struction would be going farther than the evil, which the 
galtitles, legislature aimed to remove, would require, and if the ar. 
ot meaning 
therwise to & 
vied me ie any case, this would seem to be one of that description. 4 
ne eslaodlisne: 

rules and Bac. Abr. 652. : 
riaeciples eee i a a Py oncha nar 
vorsingabe Believing then that this title is not of sucha paramount 

‘a character as to preclude the same defences, which are admis- 


ument from inconvenience might be allowed to prevail in 


sible in other actions of ejectment, I proceed to examine the 
nature of the defence set up by Hemphill, and the sutticien- 
cy of the evidence to maintain that de’ence. Itis admitted 
thatthe entry with the register and receiver is prima facie 
evidence of title and that it is not incumbent on the holder 
of such title to prove that various prerequisites of the law 
have been complied with. But it is insisted that the defend- 
ant may show that the entry was illegal and void, and that 


consequently no title passed from the United States, by such 


attempted sale. The Supreme Court of the United States, 
in the case of Wilcox vs. the lessee of McConnell, decided 
at the January term 1839, have declared that if the register 
and receiver undertake to grant pre-emptions in land, in 
which the Jaw declares they shall mot be granted, then they 
are acting on a subject matter clearly not within their juris 
diction, as much so, as if a court, whose jurisdiction was de 
clared not to extend beyond a given sum should attempt to 
take cognizance of a case beyond thatsum. This we under- 
stand to be one of the casesin which the entry with the register 
and receiver would be absolutely void as against the United 
States, those officers having undertaken to e.ercise a pow- 
er not given to them by law, but expressly withheld. This 
opinion is strengthend by the official opinion of Mr. Wirt 
given to the commissioner of the general land office, on the 
Wnd Oct. 1828, (see land laws &c. vol. 2, part 2,.p. 39) 
“On the ease stated from the general land office, under date 
of the 6th inst. it is my opinion that no patent ought to it 
sue for lands which have been inadvertently sold without 
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any legal authority to sell them. The mistake having been e+. «=r 
brought to the knowledge of ths commissioner of the gen- —_— = 
eral land office before the emanation of the patent, lands ex- 

cepted from sale by acts of Congress ought not to be sold, 
and if they have been inadvertantly sold, the sale is void for 
want of authority. To issue a patent for land, which the 
government had no power to sell, isa measure which I can- 
notadvise. Those sales are now in legal contemplation 
mere nullities.” Such is the strong language of the Attor. 
ney Gereral and I quote it not so much as any authority, 
which indeed the acknowledged abilities of theable jurist 
who penned it would justly give it, but chiefly with a view 
to show the light in which the executive authorities of the 
United States have viewed sales of this description. There 
can be no doubt that where there has been an express reser- litte 
vation, and the register and receiver sell lands ‘so reserved, has been an 
their acts would at least be held void in any suit in which (*Picss reser 
the United States might be a party. Whether they are forsale by the 
void to the extent claimed by Mr. Wirt, and are mere nul- vce 
lites, and a defendant resting on a naked possession can receiver sell 


“ - ; aa ; the lands so 
show that to be such, is a question which itis not important reserved, 


Hunter 


¥ 8, 
Hemphil). 


. e . . . . . here es ’ 
todetermine. In this case a majority of the court incline there cao be 
ce x we ee ‘ no doubt, that 
tothe opinion that the defence is admissible. Granting their acts 

‘ y . ; , sare . y would at least 
that. such defence is goed, we proceed to consider the ground). hela void 
taken by the defendant, with a view to establish a title in in any — 
. ‘ . e whic 1e . 
the United States and to show that the acts of the registers, might be a 


and receiver, in allowing Hunter to enter the several tracts a 
z >, are 


| of land described in the declaration, were null. It is urged:euch sales 


oe | a eee © e. ee ee eee 4; mere nulli- 
Ist. That, in accordance with the provisions of the ACt tics, & could 


of 3rd March IS11, (land laws p. 591) the land in question ® defendant 
was expressly reserved from sale in consequence of the oenen 
claim of Dubrueil for 10,000 arpens. rome = 
2nd. That the land never was actually offered at public be such? 
sale, and consequently was not subject to private entry. 
3rd. That the register had no power to appoint a deputy, 
and there was therefore no sale in fact. 
First; It does not appear that either the laws of Congress 
or the regulations of the commissioner of the general land 


effice have provided any specific mode for complying with 
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— the proviso to the 1€th section of the act of Sel March 
od. 


ISI1, which declares that, till alter the decision o: Congress 
St ? 5 
Hunter thereon, no tract of Jand shall be offered for sale, the claim 
vs _, to which has, in due timeand accordins to law, been presen- 
Flem phill. : ; adie: . ays 
ted to the recorder of Jand titles in the District of Louisi- 
ana, and fled in his offce fer the purpose of being investe 
gated by the commicsioner appointed for a certauaing the 
right of persons cleiming lands in tue Ter:itory ef Louis 
ana. ‘To show a compliance with its provi tons mm the case 
be‘ore the court the te timony of Wright and Jordin 1s re- 
lied on. The evidence of Jordon shows, that ia ISLS, the 
lands in range Y, within the suppo-ced claim were offered for 
See; | 
sate at the land sales in St. Leuis, and that viaious pe emp 
tions were allowed, upon the land included witia Du 
brueil’s claim. This witness further te tified. that ia [S19, 
Whilst attending the land sales at St. Louis, he saw a man, 
whose name he thought was Bareroft, marking down in pen- 
cil nes the claim of Dubrueil upon the books of the register. 
Mr. Wright, the register, te tiled that the lines markiag on 
the mip the claim of Dudvveil are in feint peocil marks, and 
were on the books when he went into oilice, (29th July 
Tho mere 1&8) but that he had no knowledge of the time wiea or by 
des cnationol whom the pencil marks were made. No act of Congres 
a cluim to ; ; : c 
land upon the expres. !y reserving this land is shown, ner any otheycon- 
books of the). vt \ TPS ee eee ’ , é = 
sozister of the | Hance with the provisions of the act of ISH, unless we ac: 
land office Ly knowledve the authority of Mr. Barcro!ft to de ignate the 
a stranger, is : ; — 
not a suffi- 
cieyt compli- Gon smissioner of the @eneval land office, in some instruc 
ance With the . 4 . : i ; : 
provision of tions to the register at St. Helena, gives some general di 
the act of 
Congress of 
3rd March and it is possible, and indeed probable, that similar instruc 


claim upon the books cf the register. It is true that. the 


rections in relation to the ascertainment of private claims, 


Isll to au- ., ; , 
thorize there- tions may have been given to the other regi ters. On such 
"Sr nr i astate of evidence a jury would har lly inter that there was 
jand from a express .eservation under, the act of ISI, but the act o 
- Congress of 26th May 1834 (continued by act ef 24th’ May 
1828) expressly provides that persons claiming lands withit 
the State cf Missouri, by virtue of any French or Spanisi 
grant, may prosecute their claims before the district cout! 
of the State of Missouri. The 5th section declares that apy 
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claim to linds within the provisiors of this act, which shall ocToser Trem 


not be broasht by petitioa before the said courts within two 
years from tie passing of this act, or which after being 
brought be ore the said courts shall, on aceount of the neg- 
lector ce'sy of the claiment, not to bey rosea ed to a final 
decision “within three veary, shall be forever barred, both 
at law andinesuity,d&e. The 7th se stron say’, that in each 
and every case ia which eny clam tre! under the provis- 
ions of this act, shall be barred by virtue of the provistors 
contained thereiv, the land s) ecified in such claim shal! forth- 
with be held and taken asa part of the public lands of the 
United State ,-cbect to the same disposition as any other 
public land in the samedi trict. The act of May 2ith 1828 
continue sin force the provi ions of the above named act un- 
til the 26th May P53), and declare: that the courts having 
coguizance of said claims shall decile upton aid coniem such 
as woul have been confirme | uncer the laws, usages and 


customs of the Spanish eovernment for two vears from and 


alter the 20th May IS28, and no Jorger. The entries of 


Hunter were mide onthe Staand Lith July IS3h. It is 
admitted that the cain ef Dubrucil was net corfi med until 
Nov. 4th 1823, by the then acting board of commi-sioners 
in St. Louis. ‘There wasa period then of nearly fourteen 
montis, from the 26th day of May 1830 to the 9th July 
1S@1, during whis) tie land was devlared by the laws of the 
United States te be hell and taken asa part of the public 
land of the Uaited State, subject to tle sume disposition as 
any other pudlie liadia the same district. ‘Theve was no- 
thing to preveut dlemy hill, the de‘eadant, who from the ev« 
idence appears to have been living oa the Jand since LSI6, 
trom claimimy bis rights under the pre-emption laws thea in 
force. There was no evideace then that the claim of Du- 
bruiel ever was povitively reserved from sale by any law of 
the United States, and if reserved under the general provis- 
ion which re erved all Jands upon which there was any 
Spanish or Freich claim, there was no proof of the exis 
tence ofiny s:ci claim u;o.1 theJand in question at the time 
sale was made and certainly no proof of any legally author- 


re ne 
Hunter 


Va, 
Hemphill. 
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ized reservation by the register of the land office, in accore 
dance with the provisions of law. 

Qnd. The second in tructions given by the court, at the 
instance of the defendant, assumes that if the land in contro- 
versy had not been offered for sale at public auction, but 
had been reserved from sule by the register and receiver, 
the plaintiils title was insufficient to enable him to recover, 
This instruction brirgs up the position assum :d by the plaine 
tif in his 6th instruction, and which i; the reverse of the 
one just recited, which was given for the defendant. The 6th 
instruction asked by the ylaintiff was, that the de‘endant can 
not maintain a naked possession as against an entry with the 
register aud receiver, by showing that the land in’ contros 
versy had not been offered at public sale. The question in- 
volved in t :ese instructions is undoubtetly one of immense 
Importance in this country, where three-fourths, or rather 
nine tenths of the land are derived from the General Govern- 
ment, and the holders have no better or other evidence of ti- 
tle than the receiver’s receipt, and in some instances the pa- 
tent certificate. Is ittrue that a de endant in ejectinent, who 
claims no tithe under the United States him:el!, but stands 
on his naked possession can avail himsel’ of a defence groun- 
ced on the irregularites or misconduct of the government 
officers? That the de’ndant may show title out of the 
plaintiiT and in the United States seems to be sanctioned if 
not by the express decision of the Supreme Court of the Uni- 
ted States, in the Baubin claim, at least countenanced; for 
the language of the court is, that where the rezi«ter and re- 
ceiver act upon a subject matter not within their cognizance, 
their acts are not merely voidable, but vd. Butit must be 
recollected that that was a controversy in which the United 
States was substantially a party, Wilcox, thedefendant, hav- 


ing claimed possession, as an oilicer in the army in possession 


of a military post, under the express order of the Secretary 
of War. Admitting the correctness of the deci ion in that 
case. we might well pause, befure we adopt i1 extent the 
language of the learned judge who delivered the opinion 
without reference to the question really at issue before the 
court. It is unnecessary to enter into an investigation of 
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the distinction between void and voidable acts. It is suin- —— 


cient to say, that acts which are even held void in com- 0” 
mon legal purlince as to some personsare not necessarily Hunter 
void as to ethers, and where Mr. Justice Barbour declared Hemphill. 
certain entrie*, made with the land officers, of land express- 

ly reservel from sale to be abselately void and null, it cer- 

tainly was only nevessary he should have declared them so, 

as against the United States, and those claiming under them, 

A. makes a Jeed ‘to B. to-day, and to-morrow makes another 

deed to C. for the same land, who has his deed regularly re- 

corded, and has no notice legal or actual of the first deed, the 

deed to B. is said to be absolutely void as to C., though very 

good and binding between the parties. The decision of the 

Sapretne Court in the Beauben case only established that the 
defendant in eiectment, only claiming under the United 

States, covl | show that the acts of the register and receiver 

were absolutely void having been in relation to a subject 

matter over which they had no power. Admitting that the 
defendant claiming under the United States could set up this 

defence, and admitting farther that any defendant who re- 

lied on his 1 aked possession could make the same defence, 


the instruction of the circuit court given at the instance of 
the de‘endent goes still further, and declares that the defen. 
dant may even avail himself of facts in pats which could 
only make the entry avoidable. To carry the doctrine to 


this extent would in our opinion be contrary to established 


loctrines and s toy Tha ‘Ae Send Ses. eee Whatever 
doctrines and sound policy. Whatever irreguarities might ; egularities 
be committed by the agents of this general landed proprie- may be com- 
ie ‘Cs Bt NE ; : . . mitted by the 
tor, the United States, their acts are to be held prima facie agents of th- 
Poe « ' 
good, and no third person can be allowed to impeach them, A 8. rp Hoe 
. . ‘ . : Z disposal otthe 
uttless the principal should think proper to disclaim them.— pulic do- 
Whatever is therefore merely avoidable when the officers ™%™ their 
° acts arc to b: 
had a general power to sell, and where there was no express held prima fc- 
ee . . cie valid, and 
reservation of the land sold, the sale is goodas to all the no third’ per- 
world except the United States, or those claiming under on gel 
, f ; owed to im- 
them; and no one standing on a naked possession shall be peich them 


allowed to question their validity. It seems scarcely neces- unless they 
i J ? should be dis- 


sarv to exainine the evidence on this point; the burthen eines hy 
.S. 


Basa ; tl 
proof rested on the defendant and yet the only proof to ne- Whatever is 
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gative the fact of an ofter to sell publicly was founded on the 
testimony of two or three witnesses, that in ISI9, whilst 
the becks were ket at St. Louis, the land in Rance 1, and 
inclnded in the supposed claim of Dubrueil was nct allowed 
to be entered, but that various sales were mace in Range 2, 
which‘were alterwards embraced within the limits of said 
claim when traced out en the map in’ the register’: office— 
Various sales are made at St. Louis and in Palmyra, in Range 
1, though various applications were made at such } lace and 
re'ected If the lands ir que tion were en the Sti of July 
IS31,aypertion of the peble demain, ccming within the pur- 
view of the yrociomation of the President of the United 
“tates, dated 25th March PSS], it was the duty of the regis- 
ter to offer them fer sale: and to allow the ce‘erdant to 
prove that the lands were net in facet offered for sale would 
he allowing liim to take advantage of inadve tencics. irregu- 
Jarities and omissions of dyty on the part of tho-e public of. 
feers which be has at least no right to com: lan of By 
kcking at the instructions from the commis ioner of the 
cencral land office to the regi ter and recciver at St. Leuis, 
Prehlin, Palmyra, Jackson and Lexington, dated June 25th 
1331, (land laws in-tructions, opinions, &e. vol. Yad, page 
749,) we find that the lands in dispute were directed to be 
eokt. The circular letter says, the que-ticn has teen asked 
whether the unconfirmed private claims in Missouri are sub- 


ject to:ale under the proclamation of the Pre ident, dated 


With March last, and after rehearsing the various acts of 


Concre s poviding that after the 26th J$30, thove claims 


shill be barred, proceeds to direct the olf cers as fellows; 


such venconfirmed claims therefore formerly reserved from 


sile under the act of the 3rd March, ISET, a: have not been 
brercl.t before the courts cr prosecuted to a {nel decision 
uncer any Cf the acts of Cengiess above menticned, are sub- 
ject to Le ofered at public sale, and you and hereby directed 
to offer the same under the proclamation of the President 
of the United States above alluded to. he presumption 
arising frcm the facts is thetefore against the assumption of 
the ce’encant that the Jands were never of ered for sale-— 
We ere further of opinicn that the defendant should not 
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have been allowe!l to show tit tie lan din que t'o1 hal ne- 077. Tem 
ver been ofered at public sale, ani consequently the 6thin- | 
Hunter 
yea thir row f Auf. PE Nes ») jy hea enan ras that vs. 
rhe third eroun. of de fenee assum lin the ¢ ase was that Hem phill. 
the register han] no rizht to depute | is authority to another 


much less the receiver, and that there cre the entry was void. 


struction asked by the | hiiatif wa: improperly refased. 


The instruction of the coart o2 this poiit was very. broad. 
That instruction was, that if the jury belisve from the evi- 
dence that the supposed entry was mate ia the a:ence of 
the register, witha person let by him in charge o” his of- 
fice, and not wit himsel y they mast find for the decudant, 
because he coull not delegate his authority. ‘Phe court in 


this Instruction place the valility of the entry entirely upen 
the question of the presence er absence of the regi ter, and 
then proceed to declire the nw ariiag upon a supposed 
state of faets,assumiag that if the resister was absent, he 
necessarily acted by deputy. The court dechire such acts 
legal and void. Tam enalle to perceive how the couse- 
quences result which the court assume] woul] result and 
how it follows that because the register was, not present 


u 


when acertain act wis done he necessarily perforite| that qt dees nos 


act by deputy. Before that question coull be determined, follow that be 
- ! ° j call c1use the re- 
it would be nosessary to look iito the nature of the act gister of the 
thie "IE . as . : - 1, land offies 
which was to be performe |, if a mere clerical act, it, might was not pre- 
have been performed by deputy; if a judicial act, and the sent when 
is ; 4 hdl Sate certain lands 
register does, for some purposes, and in some matters, act as were sold, he 
a judicial offic_r (as in granting pre-emy tions) the act could Decors 
ight ‘ performed 
not have been pervormed by deputy. The instruction ase that act by 
ue | sis Ay : . ; yr deputy. Be- 
sumed the broad position that no act of the register, e:t2” fore that 
ministerial, clerical or judicial, could be. performed except auestion 
: E ; . : could be de- 
in proper person, ant loft with the jury merely to say whe- termined it 
Noy : Pe: . : ah .; Would be ne 
ther the act in question was so performed or not, The COUN ncsenry t 
erre 1 in giving this instruction. look into the 
x \ ‘ : | ; .. nature of the 
For the reasons above given, the judgment of the'circuit act perform: 
court 1s reversed and remanded. ed. If a mere 
ministerial or 
clerical act, it might be performed by deputy. If a Judicial act—and the register 
does for some purposes, and in some matters act as a Judicial officer—(as in granting 
pre-omptions,) the act could not be performed by deputy. 
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“7839. Fanny (a stave) vs. Tur Srate. 
ieee ang —~ 1. A change of venue cannot be granted on application of the owner of 
Fanny 
(a slave) 
wa. for such ehinge 
The State 2. The 2ndand 3rd sections of the act of February 6th 1835 concerning 
crimes and punishments, providing that any slave thereafter con- 


a slave indicted for murder, The slave should pet tion in person 


vieted of a felony &c. shall be punished Ly whipp ng. &e were in 
tended only to substitute a punishment in licu of that) preseribed in 
the repealed sections; leaving slives still punishable with death for 
murder in the first degree. 

3. Were there room for doubt on this subject, the 27th sect. of the 3rd 
article of the state constitution, provid nz that a slive convicted of 
acapital offence shall suffer the same degree of punishment, and 
no other, than would be inflicted on a free white person for the 
rame offenee, settles that dou! t. 

4. No statute shall be construed in such manner as to be inconvenient 
or arainst reason. 

5. Evidence of whita witness declared ona former tsioa respecting 
the guilt of a prisoner 01 trial, is not admissi the guilt 
of the prisoner. 

Appeal from the Circuit Court of Warren Coi 

Wells and Bates.for Appellant. 

Ist. The circuit conrt of Lincoln county erred i) grant: 
me achange of venue upon the application of William C. 
Prewitt, the master of the prisoner, and the circuiy court of 
Warren obtained no jurisdiction by sail order. 

2nd. The circuit court of Warren erred in passing sen- 
tence of death on said prisoner, such sentence being with 
out warrant of law. 

did. The circuit court of Warren erred in ever ruling the 
motion for anew trial, See Revised Code page 486-7, see. 
15, 16, 17 and IS.) Spencer Ch. J. in Bizelve vs. 19 

See alsoS JILR.41. SJL R290. 5 Con. RR. 28. 
1 Pall. The act of the Gth Feb. 1836, page 

60, repeals the 31-2-3 and 4 sections cf the 9th art. of the 

law of crimes and puni-hments, R.C. p. 215. The R. Code, 

p. 167, art 2, section 3, defines murder in the Ist. degree. 


Acts 1836, hie. Deci-ions vol. 5, | semi-an. part p. 71. Bt. 


C. page 166,557. See Bener’s case, last reports M. BR. 
page 379. 
Statement of case. 
This is an indictment jor the murder of William Florence 
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against Fanny, a slave of William Prewitt. Ihe indict-ecroser amu 
ment was found in Lincoln circuit court, the county in ‘ 
which the murder is charged to have been committed, at Fanny, 
the November term of said conrt 1838. The defendant @ eae) 
srning was arra'zaed and pleaded not guiltv. At the same time, The State. 


1er of 
yerson 


T con: on the petition of Wm. C. Prewitt, the master, the court or- 


ae dercd a chan:e of venue to the county of Warren. At the 
bed in é i a : ; e 299 : ; 
wh 28 April term of the Warren circuit court 1839, the prisoner 

was tried, found guilty of murder in the first degree and 
he 3rd seytenced to death. From that judgment the defendant has 
ected of 
it, and : : , . 
tone for a new trial and over ruled by the cout. A bill of ex- 


appealed to this court. After verdict a motion was made 


ceptions was filed, excepting to that decivion by which all 
enient HM the evidence in the case was saved, the order for a change 
of venue ts as follows: “Now at this day William C. Prew- 


recting : . : F ] 
6 gailt itt, the master and owner of said slave Fanny, personally 


appears in open court and files his motion and affidavit for a 
change of venue in this cause. It is thereupon ordered by 
the court that the venue in this cause be changed to the 
crant: county of Warren in this State,and that the clerk of this 
-ami. court make out aad transmit to the clerk of the cireuit court 
yurt of of said county of Warren a full transeript of the record and 
proceedings in said cause, with al! the original papers filed 
¢ sen- insaid couse and forming a part of the record thereof.” 
"ie m ilick,a witness, stated that he was acquaintel with 
William Florence, son of Mr. Wm. Florence; that William 
the younger was about 9 or 10 vears old as he supposes; 
tat on Saturday, sometime in September last he thinks, 
William and Thomas (another younger son of Mr. Flor- 
ence) Were missing; that Mr. Florence told him so that 
evening at his masters house; that he saw the children no. 
inore witil the next Tuesday, when he saw their dead bodies 
.. Code, atier they were found; that he does know how they came 
degree. by their death, and does not who killed them; that on the 
Ate 2 day they were missing he was in his masters orchard sever- 
> M. Rk. al times, and about the house; that he did not see Mr. Flo- 
rence’s children that day nor for several days previous; that 
his mother never told him that she had hiled the children; 
‘orence that his mother did not tell him that she had seen them that 
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day; that Fanny, the prisoner at the bar, is his mother; that 
he knew nothing of either kiling or hiding of the children. 
He also swore that, on the day the childrea were found, he 
and his mother Fanny and his father Ben and his unele 
Green were all arrested and taken into custody, and that on 
the next day he was taken out from the re.t by Mr. Sitton 
the sheriill, and by Mr. Hammond, and taey told him if he 
did not tell who kitle | the children, they woull hang him; 
that if he would ted they woull let him oil; that he told 
them he knew noth'ng about it; that they they puta rope 
around his neck and huns him; that he then told them that 
his mother had told him that she had killed the children in 
the orchard, when they came fer jerche: thot aiter this, 
on the same day, the prisoners were t-ken to Mr. Lawrence 
Sittons and he and Green were set at Hberty; thata few 
days aite: he was taken up and sent to Troy to jan: that af 


ter he got there, Mr. Chandler, the jailor, tot! him that he 


| 
i 
knew more about killivg the childrea than be had told, that 


he had hel; ed to kill them himself: that Mr. Chaadler then 
toll him that Judze Hunt had hung his father Bea at Bow- 
ling Greer, end had ceme by his masters, and hang Green, 
and had then ju t taken his mother out to hang her, and 
thatit kedid not tell all about the killing the chiidien, Judge 
Hunt would be there direct!y and hang him; that if he told 
they weuld let him off; that Mr. Chandler then jut a rope 
on his neck, and that a naan came in with acloak on, who 
Mr. Shandler said, was Judge Hunt. ite says the man they 
called Judge did not say any thing. He also says that he 
then told Chandler that he helped his m ther to kill the chil 
dren; that he and his mother carried them off into the 
woods. [le savs he alo told the same story before the 
grand jury, after he had been sworn on the book; that the 
reason why he told the grand jury so was, thathe had once 
said it, and he thought he was bound to stick to it; that nei 
ther the story he told Sitton and Hammond, nor the one 
which ke told Chandler aud the grand jury was at all true; 
that he told beth in consequence of the threats and hanging 
above mentioned, and states that he knows nothing about 
the kiliing of the children. 
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Mrs. Florence states, that about half past tivo o’clock 1n CCTORER Tram 


the evening on Saturday, the Ist day of September 1838 
William and Thoma; Florence, sons of her:,lefther house to 
go to William C. Frewitt’s peach qrchard, for the purpose 
of getting yeaches; that they, before they started, made se- 
veral recuests to her for permission to go before she consen- 
ted to} ermit them to go; that Prewitt’s peach orchard was 
about one quarter of a mile from her husbaad; residence 
from Whence her a oresaid sons started; that she noticed 
them some distance on the way to the orchard, as fav as she 
could see them, at .erst one handred yard s from the house; 
that her husbandt Wiliam Florence, had let home ou the 


same div to go to Auburn about two miles (i tant, about’ 
two o’clock, and did not return ant) al out one nour by 
sun; that by this time she had become une si avout her 


ehileren, and told her husband of it, and the circu stances 
and facts of her children leaving; that her hasoand iminedi- 
ately staried to Prewitt’s orehard to see about the children, 
and returaed without having found them. She statel that 
ashort tine be ore Mr. MeMahiil, on the eveniny, pasced for 
aload of baik, the children Jeft for the orchard; that she ne- 


ver sew them afterward. She states, upon cross eXaminas: 


tion, that Aaron, a negro bey belonging to her husband, 
was never at any time, from the time her hasband left home 
for Auburn on that day until he returned, out of her si slit 
more than (fteen minute; that her husband owne!l a horse 
rill, and that some time ater the children had Isit for the 
orchard, about three o'clock, not particular as to the time, 
Mark, a nero bey belonging to Dr. MeClare,eime to said 
mill; that he halloed for Aaron, and that Aaron came in 
about LO or 15 miautes from that time and we ait to the mill; 
that she was unwell that day aad, as soon es her husband 
had left for Auburn, and her children had left for the orch- 
ard, she cal ed said Aaron to the house from a field where 
he was taking care of fodder, uader his maste’s direction, 
and dtrected him to make a fire and bring her water, which 
he did accordin_|ly; that she then sent him to the field again, 
and, after he had beea gone some 10 or L5 minutes into the 
field, it was that Mark came to the mil! and soon after he 
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natlooed; that Aaron was at the mill; that William was 
about eight or nine years of age; went off without hats on. 

William Sitton states; that on the 4th day of September 
1836 a warrant was put into my hands to apprehend Prew- 
itt’s negroes. The negroes, to wit, Ben, Green, Hilick and 
Fanny, the prisoner, were then under. guard at Prewitt’s 
house. I took charge of them and they were guarded that 
night. Next morning (Wednesday) I went over to Prew.- 
itt’s and took Ellick out, and set down with him under a 
shade, about 60 yards from the house. Mr. Hammond 
came up and asked him a few questions, he said he could 
show us the ciub. 

[Here the counsel for the defendant objected to any con- 
versation of Ellick’s being given in evidence. The court 
decided that no statement of Ellicks as to what the prisoner 
told him were to be given as evidence of her, the prisoner’s, 
admissions, but that any thing stated by Ellick, which led to 
the discovery of facts, might be given by the way of induce. 
ment to lead to their further search into circumstances and 
facts. ] 

The witness proceeded; Ellick said he could show us 
where they were killed, the club they were killed with, that 
it was a jiece of a horse yoke, that he had seen it in the or- 
chard on Sunday. We went on where he said the club was 
but could not find it. Ellick said he could show us where 
they were taken out of the orchard; he said three rails were 
laid down where they were taken out. We weut on and 
he showed us a gap on the western side of the orchard, 
there the rails appeared to be recently moved; he said he 
could show us blood where he saw itonSunday. We went 
on but saw none. I then told him to go right on the way 
the children were carried over, and as he went, I broke the 
hazle bushes, intending to take another look; when he got 
through the hazle patch, west of the orchard, the boy Ellick 
then said he knew nothing further, but that his mother said 
she had laid. them in asink hole. We then took him back 
to where he said the children were taken over the fence, 
and then lefthim. I then went to the house where there 
were 50vr60 men. As I went on to the house, 1 went by 
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1 was the places where Ellick said he had seen the children, and on °croser vexu 
its on. a close examination I found on the under side of a blade of 
ember grass, one drop of blood about as large as a pinhead, under, Fanny 
Prew- the peach tree where the buy said they were kiiled, and (a _ 
-k and where he said the club was. I tcok it up, wetted #, and The State. 
switt’s found it was blood. I told the men at the house, that the 
d that children were, or I believed they were, murdered in the or- 
Prew- chard; that | had found blood. I formed the men in a col- 
der a uran. I did not tell them where the blood was. As soon 
amond as they got to the place where I found the drop of blood, 
could f= several of the men cried out, “here is blood,” “here is blood.” 
Mr. Sanford first cried out. IT went and looted at what 
y con- they called blood, and did not think it was blood; it looked 
ecu red, but I did not take it to be blood. Hans Smith cried out, 
isoner Ma “there was blood on the fence.” On the next rail to the 


oner’s, bottom there wasa place of blood, about as wide as my fin- 


led to ger. ‘Che rail bent over and this was rather on the under 
ndube side; right in front of that about a foot from the feuce there 
esana was a place that looked Jike it had beea rooted out by the 
hogs, another place, about six or eight feet from th it, look- 
ow a ed like it had been rooted out by the hogs, and near where 
h, that | found the first drop. These holes looked like blood mixed 


he ov with the dust. I could not say it was blood. About a foot 


ib was 


where ' 
wen take particular notice to this. This was on the east side of 


from where | found the first drop, as | went to the house, | 
uow found blood on two other blades of grass. I did not 


n end the orchard; the blood on the rail was under a peach tree. 
chard, | then went on to the place where] had broke the hazle 
ud bushes in the woods, and there I found blood, at four or five 
» aie places between the gap and where Ellick took us, on the ha- 
e way zle leaves. This I know was blood; I showed it to no one, 
Lo that I recollect of. Howdershill showed me some blood he 
1e got found on a leaf. The men were all formed in a column, and 
Ellick were frequently crying out blood in different places. I saw 
w ail what others took to be blood, but I did not think it was 
| tee blood; I took it to be the spots on the leaves; these were 
Seiad, briar leaves and red on both sides. Where [ found blood in 
there the woods was about a quarter of a mile from the place 
ant by they were murdered, and in a straight course from the 
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ecrozrr TERM blood in the orchard, to where the bodies were found. 


—— . . , . 
Fanny, lence tocomyel the boy Ellck to con’ess; he mace his con. 
{a slave] 


Cress examined’, stated; Tand Hammond used no vio- 


a fessions tous volun‘avily.  Ellick said he knew nothing but 
The State. what his mother told him, ater we went to the } lace where 
he said he saw the cdlab, we eculd not find it. We then 
weit to where he said he saw Llcod, but we saw none at 
thitylace. We then y;ut a rope around his neck to make 
him tall where the sit k hele was where she hid them. We 
choked him alittle but beeame = satistied he knew no more 
abet it. ‘Phe witness also stated in- his chief examination 
teatat the tlicein the orchard where he saw blood there 
wasaylice where the Llood appeared to have been attemp- 
ted to te wa Led off the grass; the dust was spattered on 
the crass, end appeared to be mincled with bleod; it was a 
ry spcllof weather and the ground was dry and dusty, the 
‘ec, t.ee at the place where the Llood was on the fence 
bod good ) eaches on it. 
defor i omamend says, that on Wednesday the Sth day of 
ler Leos, f went to Mr. Wm. C. Prewitt’s in Lin- 
cuuiy. ‘Phe prisoner and ether negrces of Frewitt's 
mm cutedy. LTsaw My. Sitton sitting under a shade 
vautick, We tock him cutevera fence abeut L350 yards 


woods pasture. Tasked Eilick to teil me the truth! 
| 


ta tad elways therght him a truthial boy and wan- 

m te tetl me tie truth. Te said he could show us 

eo the children were kiled, that be could show us blood 
Ire giars. We went to the | lace but could see no blood. 
said that his mother had taken them cut at a gap. He 

we had scea Llocd on Sunday, but saw none where he 
motuer had carried them cut. I did not see the 

. i dont recollect of seeing any sign inthe woods.— 
‘Tits was the day alter the bedies of the children were found. 
The toy Ellick said he could show us the club. I f'r.t ask- 
ed him if he knew who killed the children, he said no, but 
alicrwards said Lis mother told himshe did. As he went on 
to: Low us the j lace and club, be said his mother said she 
struck ore, knocked it down and killed it; that she did not 
aim to kill ity she then killed the other. Isaw_ the bluod 
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on the rail; it was near the ground, on the rail next the bot- 
tom, on the east side of the orchard, about 150 or 200 yards 
from the gap where he said they were taken out. The gap 
is on the west side of the orchard, not exactly in the direc- 
tign to where the children were found. 


Crossexamined. Isaw no blood till I came back out of 


the woods. I saw no blood in the woods or nothing that I 
was certain was blood. I saw what others called blood, but 
[did not think it was blood. Our object in taking Ellick 
out was to get out of the crowd. We used no violence 
with Ellick, till he had confessed. We then puta rope 
round his neck to make him tell where the sink hole was.— 
We choked him a little but became satisfied he knew noth- 
ing about it. 

William Howdershill, a witness, says that on the day af- 
wr the children were missing (on Sunday) he went with Mr. 
Williams to hunt for the children. We went to Piewitts 
orchard and I looked about some stacks for them. I expec- 
tal they had been killed. In Prewitts orchard, about 200 
vards from the house, on the east side of the orchard, I 
picked up a club, and showed it to Mr. Williams. ~It wasa 
dry hard smooth piece of hickory, 3 or 4 feet long, and tur: 
ned upa little at the end. I picked it up and threw it down 
and told Mr. Williams it was a handy stick and explained 
by saying it wav a handy stick to kill a child. The club 
was under a peach tree that had good ripe peaches upon it, 
I left the club there. On Wednesday I was there, and Sit- 
ton formed the men in a line in the orchard, except the 
the guard who guarded tie negroes. Sitton told them 
where he had seen blood. I saw the blood on the second 
rail of the fence from the ground opposite to where I had 
seen the club on Sunday. The club was not there; I dont 
know what had become of it. The stick I had seen there 
looked like it had been part of a yoke. I saw something 
like blood that water had been thrown on. Saw something 
like blood in two or three different places. I saw blood in 
the woods where the boy said his mother had thrown the 
children. I saw the gap where the boy said his mother had 
taken the children out. The fence looked like it had been 
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oor. TERM Jately pulled down. ‘The rails appeared to be moved out of 
1839. ‘ 

a | 
aimy, had seen the clad, looked like it had been wiped or splashed 
Fanny, lad seen tne club, looked like it dad been Wiped or splashes 


(a slave) 


their places. The blood on the rail in the orchard, where I 


: on. The rail shelves over and it was on the under side six 
The State. or seven inches ftom the ground. | saw a place 8 or 10 feet 
ol that locked like water and something mixed up. After] 
had seen the club on Sunday, I went over to Mr. Florence's, 
and mentioned te a good many my finding the club. I sev- 
eral times talked of it afterwards. The peach tree, on 
Which the peaches were, and under which the blood was 
on the tence, stood near to the tence. 

Doctor McClure stated. The children were found dead 
about I} miles trom FPlorence’s, in a westwardly direction 
about 2 miles frein Prewiit’s orchard in a direction south 

“west therelrom. The children were both naked. I ex- 

i tl re ot Williarn t‘lorence the elder ch'ld— 
uken piace on the right side of the head run- 
the sunken place or mdentation in the skull 

; 


nehes in length, and in the bottom of> it, 


crack in the skull, about } of an ineh 


“tthe head and tound no other marks 
Phe body having lain uader weter Was in a 


preservation. f couid indno marks of vielence on 
snot think the blow was sufHeient to produce death 
lhave seen skull bones more materially iajured, 

Where the patienis recovered. | think the blow would have 
prodiced insensibility. Perhaps, if the patient had not had 
iedical or surgical assistance, such a wound would have pro- 
intimidation, vem which death would have ensued 
few days. Iteould not have been given with a long 
ithe child had been on the ground. It might have 
een given ii the child had been standing above the person 


? 
a 


1 
king or lying on the ground. It must have been given 


with a weapon having a smooth surface as the skia was not 
Lroker; a rough surface would have cut the skin. The oth 
er child had no mark of violence, as I could see, except sev 
eral bruizes or contusions on the head varying from the size 
ef a4i pence toa quarter of adollar. The skull was not 
injured. The flesh had been eaten off the face, throat. 
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chest and arms of the child, so that no discovery could thea 
be made. On examining the head of William Florence, the 
larger of the two boys, | saw a speck of blood; whether it 
proceeded from the nosz or followed the knife I am not able 
to say. Such a blow, and even a much lighter one, would 
produce an issue of blood from the nose, or mouth. <A blow 
that would not fracture the skull might produce blood some- 
times at the mouth or ear. 

William Florence a witness states, that on Saturday the 
Ist September 1838, I left home about 2 o’clock to go to 
the post office, before I left, my children asked my permis- 
sion to go to Prewitt’s orchard. I told them they should 
jot wo, that them negroes had threatened to kill them; and 
if they did go | would whale them. I then went on to Au- 
burn, and returned about one hour by sun. So soon as | 
sot home, or within thirty or forty yards of the house, I saw 
my wife coming out, and she asked meif I. had seen any 
thing of the two children; I told her no, and asked her 
where they were. She stated that they had left home 
about 30 minutes afterI did, and said they were going to 
the orchard to get some peaches. 1 got off my horse and 
threw my bridle over a stake, and started directly to the or- 
chard. I went to it but did not see my children. I then 
went to Mr. Prewitt’s house and called out the prisoner 

She poked her head around the house, and I asked 


‘if she had seen my children? Sbe said size had not, and 


ien drew back. [called her again and then asked her if 


she had been to the orchard that day? She said she had not. 
lasked for Ellick; she said he was down the hill. I told 
her to call him and ask him if he had seen thein. She did 
so, and said that he said that he had not. By this time El- 
lick came running up the hill, and came witnina few steps 
of me and stopped. He looked as wild as adeer. I then 
asked him if he had seen my children? He answered that 
he had not. I then asked him where he had been ever since 
about dinner time of day? He answered that he had been 
up about the orchard and about the house. I then discover- 
ed from their deportment that my children had been murder- 
ed by them. I then went home and told my wile so. I had 
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been living near Mr. Prewitt’s about 4 years, and have been 
acquainted with the prisoner Fanny ever since. I had fre- 
quently been at Mr, Prewitt’s and enquired of her for Mr. 
Prewitt and she weuld come out and stand and talk to me. 
On this occasion, she poked her head around the corner of 
the house. On this oecasion she looked so different from 
what she always did, that I felt satisfied she committed the 
murder or knew who did doit. Mr. Prewitt was frem 
home, and no person there except the said Fanny, Ellick 
and some children. On the next day. Sunday, I saw the 
stick which Howdershill saw, before Howdershil] saw it.— 
|, on Wednesday, saw the blood on the rail, and the grass. 
[do not know oxcept from information given by my chil- 
dren, that |'anny had made any threats against my children. 
| saw whai | knew to be blood in one place. There were 
abaut 70 or SU persons in the woods scattered about one 
hundred yards, and one would cry out “here is blood,” and 
another would cry out “here is blood,” but I knew there 
was not blood in some places; they said there was. I saw 
nothing on Sunday except the stick that I have spoken of. —- 
The place where the children were found is about 24 miles 
from the orchard. 

On cross examination he said, Ido not know whether she, 


Fanny, was washing her clothes or not, nor how she was 


clothed that evening, for I did not see her body. Isaw a 
kettle or pot with a little fire under it, which looked like 
some negroes had been washing or were washing. On cross 
examination, witness was asked if the agitation and alarm 
which the prisoner manifested when he (witness) accosted 
her, and she answered him as above stated, were not pro- 
duced by his (witnesses) excitement! To which he replied, 
no! that he was not excited till after he saw her (prisoner); 
that he expected to find his children there and expected she 
was alarmed at the sight of him. 

Elizabeth Howdershill, a witness, stated, that she went 
over to Mr. William Florences on Sunday morning, and 
found Mrs. Ware there, and we proposed to go to Mr. 
Prewitt’s orchard, and get some peaches. We went on to 
the house and asked the prisoner, Fanny, if there were any 
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200d peaches in the orchard. She said there were none, 
jor she had been in the orchard the evening before, and there 
were none. I toldher that | expected that people who had 
taken them and eaten them, would eat them no more. She 
then stated that Mr. Florence had accused her children of 
kiting his. I was not acquainted with her, never saw her 
betore; she looked to be in great trouble; had nothing to 
say; seemed to be mortified; she just sat down and said no- 
thing; seemed to be condemned right off. 

On cross examination, she stated, I saw flies near the spot 
where the gentlemen saw the sign. Ihe flies were green 
ilies; there were a great many flies about the spot. I knew 
that the flies were on the spot'where the sign had been seen» 
hecause they (the people) told meso. When I saw the 
ilies we got seared, and ran away. This orchard was a place 
to which the people of the neighborhood generally went to 
vet fruit. Shortly after we returned from the orchard, Mr- 
Florence came, and said he suspected Prewitt’s negroes. 

Mrs. Ware says; I went with Mrs. Howdershill to Mr. 
Prewitt”s on Sunday morning to get some peaches. We 
asked Fanny, the prisoner, if there were good peaches in 
the orchard? She said, no; that she had been in the .orch- 
ard the evening before, and there was none fit to eat; they 
had been eaten by them that would eat them no more.— 
That Mr. Florence had accused her (Fanny’s) children of 
fulling his, and said no more. J saw the flies spoken of by 
Mrs. Howdershill. I did not notice Fanny much; her face 
was tied up, and she said she had the toothache. I and Mrs. 
Howdershill went to Prewitt’s in the forepart of the day.— 
We had been.up all night. I do not know whether Mrs. 
Lowdershill spent the night before at Mr. Florence’s or not. 
asked Mrs. Howdershill if she would take a walk. We 
passed about in different directions in the crehard, thinking 
that we might find the children but saw nothing of them.— 
There were two negroes there eating dinner when we got 
there. 

Burton Parmer, a witness, says; I was the first person 
who found the children. There was five or ‘six hunting, I 
discovered buzzards and told the company, who were out 


Lo 


OCT. TERM 
1839. 
en ee 
Fnnny, 

(a slave) 
vs, 
The State. 





a3: 


SUPREME COURT OF MISSOURI. 


ocrover TERM With me, that we would stop and see what they were doing. 
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I saw one fly up outof the creek. [rode to the bank; it 
was high. I went down to the hole of water; 1 saw a bunch 
of hair,a little lump; I also saw an arm out of the water, 
eaten by the buzzards. This was the smallest boy, Thomas. 
He was mostly covered. The largest boy, William, Was 
entirely covered. There was a laree rock on the hip ‘one 
that appeared to be put on to hold him down, till gravel and 
sand were put on. The largest was near the bank closely 
fitted to the bank, the smallest next to him. The water in 
the hele was about 18 inehes deep. The water had fallen 


some and appeared to be falling. There were several rocks 


laidon the « vildr e} I] could see where they had been pul- 


led out of re clay bitte from the shape of the rocks, and 
the heles from which they were taken. They appeared to 
e put on by desien not by accident. The rocks were ta- 
ken out of the second bank. Thev were found one and a 
half hours by sun,on Tuesday. I told. Mr. Sitton where 
they were found, near the corner of an old place. Sittoa 
knew the situation of the place better than I did. The chil- 
dren were entirely naked, as to clething when found. The 
place was not over 100 yards from the Jefferson read. | 
did not search for their clethes, nor do IT believe there wa: 
anv search mace. Jt was talked of but not done that / 
know of. 

The court instructed the jury the same, in substance, con- 
tained in the first instruction after the close of the evidence. 
to wit, that statements made by witnesses on the trial of this 
cause of what Ellick, another witness, heretofore said t 
them (said witnesses) in relation to declarations of the de- 
fendant to him, said Ellick, are not legal evidence, in this 
cause egainst the defendant; and that they showld wholly 
cisrecard sech evidence in: making their verdict in thi 
cause. 

Defendants Evidence. 

Robert M’Mahill, a witness, states that, on Saturday the 
first day of September 1838; he was engaged hauling tan 
hark for a Mr. Read: that he passed the house of Mr. Flo- 
rence, also the house and orchard of Mr. Prewitt; that he 
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usually hauled three loads a day; that in the early part of 


the day his own children went with him to Mr. Florence’s, 


and as he returned with his second load, his children left 
Florence’s and went to Prewitt’s orchard; that he went on 
to the orchard with the second load, and when he got to 
Read’s, they had eaten their dinner; that he (witness) ate his 
dinner, and immediately returned briskly by the orchard 


where he saw no one either in the orehard, or about Prew- 
| 


itt’s house, which was 150 or 200 yards from the road: the 
road run near the fence of the field in which the orchard 
was; about 100 or 150 vards from the orchard; this was in 
the afternoon, but he is unable to sav pecisely at what time- 
He went on by Mr. Florences, which was about one quar- 
ter of amile farther, on his road, than the orchard. As he 
passed Florence's, he saw Mr. Florence’s two little children, 
William and Thomas. They inquired of him, if his chil- 
dren were at Mr. Prewitt’s orchard; he told them. they 
were not. The beys said they were, and that they would 
rothere. They started on towards the orchard. The last 
he saw of them they were going on, and were 50 or 69 
yards from the house near the mouth of Mr. Florence’s lane: 
lle went on a mile or two and got his bark and retarned.— 
He was hauling ina small two horse wagon, and went 
briskly. When he returned, there was some one grinding, 
at Mr. Plorence’s mill, he thinks, one hour and a half by sun. 
\s he passed, Mrs. Florence requested him, if he saw her 
children at the orchard, to tell them to come home. He 
went on by the orchard, but did not see them. As he pas- 
sed, Prewitt’s place, below the house, he saw three little ne- 
eroes, coming up the branch out of the woods, and near the 
road he travelled, and which was 150 or 200 yards from 
Prewitt’s house. One of the boys appeared to be 13 or I4 
years of age. [le called to them and inquired if they had 
seen Mr. Florence’s children that evening? ‘They answered 
that thev had not. Where he last saw Mr. Florence’s chil- 
dren, When he went out they were in the lane 40 or 50 
yards on their way to the orchard. I was with the men in 
the orchard the day after the children were found. I saw 


Oo Wale ag 


135 
ocT. TERM & 


1839. 


ed 
Fanny 
a slave 
va, 
The State, 





136 


oeT’ TERM 
1839. 
eit ace 
Fanny 
(a slave) 
vs. 


The State 


SUPREME COURT OF MISSOURI. 


what was by some thought to be blood. 1t was rod spots on 
leaves which i did not think was blood. 

Mark, a slave, a witness, says; I went on the Saturday 
evening, on which Mr. Florence’s children were missing, to 
Mr. Florence’s mill. I started abeut two o’clock in the 
evening. I passed Mr. Prewitt’s orchard, on my way to 
the mill, and travelled the road from there to the mill on 
which the children must have gone, if they travelled any 
road to the orchard. 1 did not see them on the road nor in 
the orchard. When | got to the mill I saw nothing of Aa- 
ron, Mr. Florence’s slave. I rode up and as'ed for him, 
and was told that he was in the field getting fodder. I then 
called him several times but he did not come. I then hitch- 
ed my horses to the mill and attempted to grind my corn, 
but could not get along with it, because they had been grin- 
diug wheat in the mill, and 1 could not drive my horses and 
set the mill. Aaron did not come according to my judg: 
ment for one hour anda half after I got there. Isaw Mr, 
M’Mahill, alter he returned with his load of bark, and think 
my corn was nearly ground out at the time. When Aaron 
came I asked him where he had been? He said he had stare 
ted to Mr. Sitton’s orchard to get some apples. 1 asked him 
if he heard me call him? He answered that he did, and tur- 
ned back before he got there. I think that Lawrence Sit- 
ton’s orchard, to which he said he started, is not more than a 
quarter of a mile from Mr. Florence’s. When I was about 
to start home, Mrs. Florence requested me to tell her chil- 
dren, if I saw them to come home. As | passed Mr. Prew- 
itv’s orchard, I looked over it, but saw nothing of her chil- 
dren. I saw a boy coming into the orchard, which I took 
to be ason of Mr. ‘Teague. He was too large for William 
Florence. After I passed the orchard and got down to the 
branch. nearly opposite to Mr. Prewitt’s house, I saw Ellick 
and some negro children at play in the road. I asked El- 
lick, if he had seen Mr. Florence’s children? and he told me 
he had not. Lawrence Sitton’s orchard is a contrary direc: 
tion from Florence’s from the direction of Prewitts orchard. 
I did not see Mr. M’Mahill pass out after tan bark, after I 
got there. I think he came back in about an hour after | 
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sot there and before I got done grinding. I went home cctoner Tamm 


from the mill before Mr. Florence came home, I think about 
three quarters of an hour bv sun. 

William Whitesides, a witness, says; [ was not present 
when the slaves of William C. Prewitt were arrested, but 
went to the company on Wednesday morning, the day after 
they were arrested, to look for blood. I saw the holes 
which had been rooted by the hogs, and saw what some 
thought was blood about them, but could not tell what it was ; 
do not believe it was blood. I did not go to examine the rail 
on which blood was seen. I then went with the company 
to the woods to examine for blood. We were formed in a 
line and moved about towards the west. I was at the ex- 
treme left of the liue. Many men in the line frequently 
cried out “here is blood,” but it was not. I was in the orch- 
ard on Monday, and on Monday my nose bled much, but 
whether or not it bled when in the orchard I do not recok 
ject. | was also in the same woods, in which the blood was 
found, on fffonday, the day on which my nose _ bled, but do 

ot kaow that I passed over the same ground or not, or 
vhether or not it bled while I was inihe woods. do not 
hink that I was as far in the woods on Monday as the place 
ut which they said they saw blood. It bled excessively on 
fonday, but know that the blood on the rail did not come 
from my nose; my saddle and blanket and horses neck were 
overed with blood which came from my nose. When in 
he woods, I went to examine for the sink hole, found one 
pbout half a mile from Prewitt’s on a line from where they 
aW blood in the woods, with the place where the children 
vere found. I examined the sink hole, but could find no 
igns of any thing having been in it. 

Robert Prewitt, a witness, says; I had the charge of the 
um and negroes of William Prewitt during his absence. 
have often taken down the fence at the gap, where the 
hildren are supposed to have been taken out, and I was 
enerally at the farm at least twice a week, during his ab- 
ence. I was shown the place where the boys were found. 
altered some pigs in the pasture near the house some few 
avs before the children were. missing, perhaps 20 or 30 in 
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number. The fence was open from the pasture, near the 
house, into the orchard. Two or three days after the chil- 
dren were found, Mr. Sandford showed mea rail in the or- 
chard fence on which there, was blood, at the place where 
the children were supposed to have been killed. It was 
blood I have no doubt. The splotch on the grass I supposed 
to be the urine from some animal, which had fed on clover. 
The place rooted up by the hogs looked like a place where 
hogs had heen salted. I saw no blood there. I salted hogs 
in the field near the house. I conversed with Mr. Sitton 
come time afterwards, and Sitton told me that heat first 
thought he saw bloed in the woods, at the place described 
by him, but that he had become satisfied that he was mis- 
taken and that there was no biood in the woeds. 

Cross examined. Iam the uncle of the owner of the 
slaves. I altered the pigs some timein the week before 


the one in which the boys were missing. It was a dry time 


there had been no rain for same time. | could not tell where 
the reoting had beendone. Isaw no other places rooted 
than the two mentioned by the witnesses, one of which was 
just under the blood on the fence, the other 8 or 9 feet from 
that. Seven or S$ yards from the peach tree, 1 saw a sploch. 
It rather ran down hill, this I did not think bleod, but it look- 
ed like clover wine. The clover was eaten out at that time. 
He had not pulled the gap down since the fall before the 
supposed murder. 

Thadeus Sanford, a witness, sworn on the part of the de. 
fendunt, says: I saw a place on the fence, a red sploch of 
blood, about 13 inches in breadth and 3 inches long, running 
up from the bottom of the rail. 1 saw bleed in no other 
piece’ 1 went into the woods and examined leaves, en 
which there was said to be blood. 1 did not think it blood; 
the place on the fence had the appearance of bloed. The 
urine of hogs, fed en red oak mast, looks red, but this was 
not mast season; horse urine generally kills grass. The 
gentlemen in every direction in the woods were crying 
blood I did not deem it blood. There was great excitement. 
That on the fence over the hole had the appearance of a hog 
having reoted it on with his nose. I went with my father 
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and found no hole but this,and onein the grass. There °cTo2rR TER» 

were hogs in the field. There was no water in that field. | 7, 
Cross examined. I know of two sink holes in the direc- Fanny, 

tion from the peach tree to where the boys were found, - gg 

in brushy places. I went into them but saw nothing. The State. 
Green, aslave of William C. Prewitt, says; that, at the 

time the children were missing, he lived at Robert Prewitt’s; 

on Saturday the day the children were missing, he was all 

day at R. Prewitt’s until after sun down; he came up to 

Wm. C. Prewitt’s after sun down, and staid a short time; 


“here 
hogs 
‘itton 
first 


ribed Ben, another slave of his master, was there at the house; 
e 


that Ben had been at work that day for Mr. Sanford, and 
had come home; witness staid a short time and returned to 


: Mis- 


. the R. Prewitt’s, where he staid all night; next morning he re- 
turned, and he and Ben went out to hunt the children in 
company with others; they separated and hunted for some- 


efore 

time 
vhere 
ooted 


time, and came home where he found Ben there before him. 
on 


ting evidence. William Florence. JI am the owner of a 


he defendant here closed his evidence. Plaintiffs rebut- 


h was 


from herse mill, it will take from } of an hour to 2 hours, accord- 


rey ing to the team and condition of the mill, to grind two bush- 


look els. The place where M’Mahill lives is from 1 to 2 miles 
time from my house. M’Mahill rather weak and decriped. The 


othe cround is sink holy from where the boys were said to be ta- 


ken out of the field to where they were found. The work 
46 de left the boy Aaron to do, would take two hours; it was to 
shot bring fodder together. Aaren isa boy of good character; | 


¢ 


raised him: he had no grudge against the children. The 


nning ; 
Ottier work, left him, was done, as the boy told him, and as he 


s. on found to be true on Monday morning. Sitton’s orchard is 
Sy 


lod : 300 vards from Florence’s field in an opposite direction from 
The Prewitt’s. Witness left for Auburn at 2 o’clock. 

5 whe William Sitton, called again. says; he did tell Robert 
The Prewitt that he hed feund blood in the woeds, and_ that he 

ping swore, before the justice that he saw bleod in the woods, 


enue the column in the woods was 70 yards long, he in the centre; 
alos Smith and Howdershill with him on the trail; Howdershill 
« -~ 


rather is an old hunter, We examined together for blood, and 
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1839) both found blood, the red splotch was 10 or 12 yards from 
—______,, the rooted holes in the orchard. 
Fanny Joseph Howdershill sworn, says; the fence at the gap, 
(a slave) i . 
iy where the children are supposed to be taken out, appeared 
The State. to have been fresh removed; and this was all the evidence 
given in the cause. 

The defendant by her counsel then moved the court to in- 
struct the jury as follows: “State of Missouri vs. Fanny a 
slave, an indictment for murder of William Florence. The 
prisoner by her counsel, moves the court to instruct the 
jury. 

Ist. [hat statements made by witnesses on the trial of 
this cause of what Ellick, another witness, heretofore said 
to them (said witnesses) in relation to declarations of the 
defendant to him said Ellick are not legal evidence in this 
cause against the defendant, and that they should wholly 
disregard all such statements in making up their verdict in 
their cause. 

2nd. That no evidence given in this cause of confessions 
of the defendant, unless such confessions, were made direct- 
ly by the prisoner to the witnesses giving the evidence in 
their hearing, should be regarded by tix y in making up 
their verdict in this cause. 

3rd. That no evidence given in this cause oi (:roats made 
by the defendant, unless such threats were made directly 
to winesses giving the evidence or in their hearing, should 
be considered by them in making up their verdict in this 
cause. 

4th. That unless the evidence offered in this cau-e, apart 
from the evidence decided by the court to be illegal evi- 
dence, should satisfy their minds of the guilt of the defend- 
ant beyond a reasonable doubt, that they should find the de- 
fendant not guilty. 

oth. That if. they entertain reasonable doubt on any ma- 
terial fact, necessary to make out the guilt of the defendant 
they should find the defendant not guilty. 

The prisoner’s counsel presents the following points for 
the consideration of this court. 

Ist. The circuit court of Lincoln county erred in grant- 
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ing a change of venue upon the application of Wm. C. Prew- ®°ToBER TERM 


itt, the master of the prisoner, and the circuit court of War- — ae 
ren gained no jurisdiction by said order. Fanny, 
2nd. The circuit court of Warren erred in passing sen- © ®ve]. 
tence of death on said prisoner, such sentence being with- The State. 
out warrant of law. 
3rd. The circuit court of Warren erred in overruling the 
motion for a new trial. 


Tompkins Judge. 


Ist. the change of venue from Lincoln county to Warren 
cing made on the petition of the master and owner of Fan- 
uy, that error was not in my opinion cured by her appear- 
ance and subsequent defence before the circuit court of War- 5+ a 


ren county. She wasa slave and it is only in the presence not be grant- 
2 ed on applica- 
of the court that the law can regard her asa freeagent. In tion of the ow- 


a capital case | do not believe that the assent of a free man, "¢” of # slave 
indicted for 


even, ought to be implied to a change of venue, but he ought murder. The 

slave should 
petition in 
2nd. Itiscontended by the prisoner’s counsel, that capi- person for 

; . -_—* such change 

tal punishment cannot now be inflicted on a slave, and that ‘The 2nd & 


the first section of the second article of the act concerning wt igh Soagancig 

climes and their punishment is, so far as slaves are concern- February 6th 
j } y ranoala ‘ a ial ee 1236 concern- 

ed, impliedly repealed by the second section of the act MMOD ine crimes & 

datory of the act concerning crimes &c. approved Februa punishments, 

ser ak 183 . 6 . eal B , ° providing 

ry 6, 1536, see p. 60 of the session act. By the first section thatany slave 


of this amendatory act, the thirty-first, thirty-second, thirty- thereatter 
: ’ ee : : . * convicted ofa 
third and thirty-fourth sections of the ninth article of the felony §c. 


° . . } > " 
act concerning crimes &c. above mentioned are repealed, *"*" _ 


and by the second and third sestions of the amendatory act whipping &c. 
Re on oe / : were intend- 
itis provided, that when any slave shall be convicted of aed only to 


felony, such slave may be punished with stripes to which *¥bstitute a 
: 4 punishment 


may be added transportation. It is certain that murder in in licu of that 
the first degree of which the prisoner was convicted, is a fel- ae 
ony. The sections of the ninth article, above mentioned as sections ; lea- 
repealed, provided for the punishment of slaves convicted seilt pono ll 


of a felony, for which they were sentenced to the peniten- ble with deavh 
’ for murder in 


tiary; it is then a reasonable presumption that the second the first de- 
and third sections of the amendatory act were intended to®°* 


to petition in person as required by law. 
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substitute a punishment in liew of that prescribed in the re. 
pealed sections. It is not then reasonable, to believe that 
the crime to be punished under the substituted law was any 
other than that furnished under the repealed law. Why 
should the legislature wish to punish a slave, for the same 
oifence more lightly than a free man? 
punished with death for murder in the first degree. No sta- 


+h amanner as to be inconve 


for a free man Is sti]! 


tute shall be construed in su 
nient oragainst reason. + Bac. ab. 652. Were there roon 
a on this subject, cur constitution settles that doubt 
The 27th section of the Srd article of that instrument. pro- 


vides that a slave, convicted of a capital offence, shall sutter 


, the same degree of punishment and no other than would be 
! 
i 


inflicted on a free white person for the same offence. Th 


framers of the constitution anticipated probably that the le. 


gislative power might prescribe a heavier punishment to be 


inflicted on a slave than ona free white person guilty of a 


‘eapitel offence. This point then in my opinion must be de 


lad oan 


cided against the prisoner. 


ord. The testimony of Sitton, 
i 
ae 


claration of Ellick, is altogether ina 


-soner. Had Ellick been himself on trial any contessions ¢ 


, torted from him by improper means, might have been give 


: * Re a et ae ee +} ; Bion 
in evidence ageinst huimsell u tney led to the discovery 


evidences of cuilt. 


{th. Abstracting from the evidence on the record the de 


-clarations extorted from the boy Lick, there does not in mi 


’ 


opinion remain any evitence to justify a jury in finding the 
prisoner g cuiltv. The judzment of the circuit court ought 
¢ 


. then*in my opinion to be reversed, for these reasons. 


Ist. Because the prisoner did not petition for a change o! 


2nd. Because Sitton’s testimony of the declarations 
Ellick were suiivred to go the jury. 

ord. Because that court, if the cause had been proper! 
before it, ought to have granted a new trial. 

The cause ovzit in my opinion to be remanded from the 
circuit court of Warren to that of Lincoln county. 

Note.—The president of the court vodertook to writ 
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this opinion; and I wrote the notes printed under my name, ocToseR TERs 


expecting that the court would not concur in opinion on all a 


the points made and discussed at the bar. The court how- 
ever thought proper to adopt my notes as their opinion and 


oor 


Fanny, 
(a slave) 
v3 


J 


is such they are printed. The stitemeat of the case was The State. 


not made by me but by the clerk. 
G. TOMPKINS. 


Menton v Russenn & Linpiay. 


Where there isa judgment of non suit rendered, ina suit before a jus- 
tice of the peace, and that judgment issct aside, anda new trial 
rranted, and judgment again rendered against plaintiffs, an appeal 
rom such judgment may be taken,although more than ten days 
1uy have clapsed since the rendition of the judgment of non suit, 

lit makes no difference whether the suit is founded on an in 


‘truiment of writing or not 
Appeal from the Circuit Court of Audrian County. 


\bernathy for Appellant. 


Ist. That the court erred in not dismissi 


ude 
Incut of non-suit, and for costs. See revised statutes, pag 
369, section 3, p. 399, 1,2, & 3. 

Yud. That the non suit in this case was wrong. 

Opinion of the court delivered by Tompkins Judge. 

itussell and Lindley commenced an action on a promisse- 


ry note before a justice of the peace, in the County of Av- 
drain, against James E. Fenton; judgment being given 
against them, they appealed to the circuit court. That cour 
vave judgment for the appellants. To reverse that judg- 
inent Fenton appeals to this court. The justices summons 
was returned on the 26th day of January 1839, when, as 
tae justice shows, the defendant appeared in person, and 
the plaintiffs by agent. This is a copy of the note sued on, 
‘Thirty days after date I promise to pay to Russel & Lind- 
ley or order, fifty nine dollars and fifty eight cents, Kc.” 
On the trial before the justice, the agent of the plaintiff was 
required by the defendant to prove that John Russell and 
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a Giles Lindley, in whose behalf the summons was issued, 


ee 
Fenton 
vs, 
Russell and 
Lindley. 


were the persons to whom the note sued on was made.— 
This, it is stated in the justices return, the agent being una- 
ble to prove, the justice, on the defendants motion, entered 
a judgment of non suit against the plaintiffs. On the fifth 
day of February then next, the justice, on the motion of 
the plaintiffs, set aside the judgment of non suit, and granted 
them a new trial. On this trial judgment being again given 
against the plaintiffs, they appealed to the circuit court as 
above stuted. The defendant before the justice of the peace, 
appellant here, moved the circuit court to dismiss the cause, 
because the appeal was not taken in time. The last-trial 
before the justice was on the 23rd day of February, and on 
that day the appeal was taken. But it is contended that 
the justice had no authority to set aside this judgment by 
non suit, and as the statute requires the appeal to be taken 
within ten days after the judgment, and as this appeal was 
taken more than ten days after the first trial, it was too late. 
The statute allows the justice of the peace to set aside a 
judgment of non suit on terms, see 3 section of 5th article 
of the act establishing justice’s courts, page 359, of the digest 
of 1835. But it is contended that the judgment of non suit 
must be rendered in pursuance of the first section of the said 
fifth article, when the plaintiff fails to appear, and his de- 
mand is not founded on an instrument of writing by which 
it is liquidated, but onan unliquidated demand. _ It is not so 
apparent why the iegislature should incline to favor a plain. 
tiff who does not appear on the day of trial more than one 
who dces appear. He who does appear and uses his 
best endeavors to try his cause is certainly more deserving 
of favor, than he who does not appear; yet there is no doubt 
but the plaintiff, if he had failed to appear, aad his demand 
had been unliquidated, would have had a right under the 
statute to have his judgment of nonsuit set aside. This 
cause was argued ex parte, and therefore I may not perhars 
be so well informed of the law, but the right and justice of 
the case is not difficult to be perceived. The def¢ndant 
does not pretend that the demand is unjust, and the/return 
of the justice shows that it was on his motion the judgment 
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of non suit was rendered: the object of the statute being to ee _ 
decide small causes before the justices of the peace, in the _ 7 
most equitable and expeditious manner, without oppressing Fenton, 


the suitors with the trouble and expense of long and formal —_ elt —- 
suit. It seems not at all improper to sentence the defendant Lindley. 


now to pay that debt, which he would not attempt to diss where there 


prove in the circuit court. It may be added that if the jus- isa judgment 


f ; : of nen suit 
tice of the peace rendered a wrong judgment, it was done rendered. ina 


on the motion of the defendant himself. But I believe the cae 
judgment of non suit rendered by the justice and the setting peace, and 


of it aside afterwards was well enough. The judgment ‘. a 


the circuit court is therefore affirmed. side, and a 


new trial 
granted, and judgment rendered against plaintiffs, an appeal from such judgment 


may be taken, although mere than ten days may have clapsed since the rend$tion of 
the judgment of non suit, and it makes nodifference whether the suit 1s founded on an 
instrument of writing or not. 


Wicox v. Powers Adm’r. of Poor. 


Appeal from the Circuit Court of Pike County. 


An administrator may avail himself of an equitable defence to a det 


mand, presented to the county eourt for allowance against a decea- 
sed estate. 


Wells for Appellant. 

First, The failure of the clock to perform is no defence at 
law to the note. The party would be left to his action on 
the warranty. One cause of action cannot be set off against 
another 

Second, In equity the failure of the warranty could only 
be a defence to the note in case of the insolvency of the war- 
rantor or under such circumstances as that an action on the 
warranty would be unavailing. 

Third, Admitting the equity jurisdiction of the county 
ourt, the defence is not made out. 

Opinion of the court delivered by Napton Judge. 

Wilcox presented to the county court of Pike county, for 
bllowance against the estate of Emanuel Poor deceased, a 
hote executed by said Poor, in his life time, to one William 


lton for $38. On the back of the note was the following 
K 
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ecronrr TERM endorsement: ‘This note is given for a clock which is war- 
Feared ranted to be a good time piece for six months. If. it should 
Wilcox fail said Poor is to be furnished with one that will. (Signed) 
Naieacemienal Wm. Alton.” The execution of the note by Poor and of 
of Poor. the warranty by Alton were admitted. A son of the decea- 
sed proved that the clock did keep good time about five 

months with a few occasional stoppages, at the expiration 

of which time the clock stopped, on account of the breaking 

of a chord attached to one of the weights, and that the alarm 

did not go off as well as could have been desired, for what 

cause witness could not say; that some time in the fall of the 

same year, after the expiration of the six months during — 

which the clock was warranted to run well, Wilcox called 

at his fathers house, remained all night and repaired the 

clock by putting ina new chord; that since that time the 

clock has run tolerably well, except afew occasional stop- 

pages ; and that some time after said note became due, some 

one called on his father for payment, but his father refused, 

saying that Alton might sue on it. This was in substance 

all the evidence. The county court refused to allow the 

note, from which decision Wilcox appealed to the circuit 

court. The circuit court affirmed the opinion of the coun- 

ty court, and the plaintiff'appeals to this court. According 

An admin. to the decision of this court, in the case of Davis vs. Cleve- 
i ae 4 Mo. Rep. 206, the county court committed no error 
ofan equita-in allowing the defendant to avail himself of an equitable 
neo tog *° defence; the only question is, whether the circuit court ex 
presented to ercjsed its discretion soundly in affirming the judgment of 
ee as: the county court, upon the facts, thereby depriving the ap- 
— = pellant of the benefit ofa new trial, Rev. Co. § 35, p. 63-+ 
ceased estate. 8. There was not sufficient proof of the failure of the war 
ranty, for the defendant did not show any facts from which 

an inference could be drawn that the clock was not a good 

time piece. True it stopped when the chord attached to the 

weight broke, and it occasionally stopped after the chord 

was mended, but whether these stoppages were owing 0 

the negligence or carelessness of the owner in failing 

wind it up at suitable periods, does not appear. No defi 

ciency in the mechanism was shown, or that it was not wel 
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adapted to the endsit promised to accomplish. There is °ctToner TERM 


such an entire abscence of testimony on these points as well 


warranted, in our estimation, a new trial. Judgment rever- 
sed and cause remanded. 


Tue Srate v. Mircnent. 


Error to the Circuit Court of Lewis county. 


If the offence charged in the indictment be described in the words of 
the statute, it is safficient. 


Abernathy for the State. 

It is not necessary to aver the names of the games play- 
ed, see Revised Statutes page 208,-17th section, 8th article 
same act. Pirtles digest vol. 1, pages 517 and 518. 3 J. J. 
Marshall’s report 133 Monta ve. Commonwealth of Ken- 
tucky. 

Wright for Defendant. 

The indictment being founded on the statute, it is neces- 
ary that the charge contain every element or constituent 
the offence, and an expanded definition of the offence 
nust be made 15th sec. R. C., p. 207. | 

Opinion of the court delivered by Tompkins Judge. 

Mitchell was indicted for permitting gaming in his house, 
nnd the indictment being quashed on motion of the defend- 
nt, the State prosecutes this appeal to reverse the judgment 
{the circuit court. The indictment is framed on the 17th 
ction of the Sth article of the act concerning crimes and 
eir punishments page 208, of the digest of 1835, and char- 
s that Mitchell did suffer a certain gambling device, com. 
honly called ‘cards, adapted, devised and designed for the 
rpose of playing at games of chance for money and prop- 
rty, to be used im a certain house of which he the said 
homas, then and there had possession; and that the said 
homas L. Mitchell, then and there in the said house in his 
ossession as aforesaid, knowingly, wilfully and unlawfully, 
d suffer games of chance to be played at and upon said 
tmbling device for money and property upon which said 
mes of chance so played, money was then and there bet, 
on and lost &c. The section above referred to, and on 
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scToBeR TERM Which this indictment is framed, is in these words, viz: 
“Every person who shall suffer or permit any gaming table, 

The State bank or device prohibited by the preceding provisions to be 
set up, or used for the purpose of gaming, in any house, 
building, shed, booth, &c. to him belonging or by him occu. 
pied, or of which he hath at the time the possession or con- 
trol, shall on conviction be guilty of a misdemeanor &c.” 
‘ Ren It has often been decided, that if the offence, in the indict- 
in the “pen ment charged, be described in the words of the statute it is 
poe ple good. See Vaughn vs. the State, page 335, of the 4th vol 


scribed in the 
noted ag ume of Missouri Decisions, and the State vs. Comfort, page 
sufficient. 9398, 0f the 5th volume. The circuit court then seems to 
have committed error in quashing the indictment. Its judg. 
ment is therefore reversed, and the cause will be remanded 


to be proceeded in confurmably to this opinion. 


vs. 
Mitchell. 


Davis v. Cooper. 


Appeal from the Circuit Court of Warren county, 


“1. In an action of trespass against an officer it is not necessary to do 
clare against him in his official capacity. 

2. Declaration in trespass—plea, that the acts charged &e.. were dom 
under the authority of an execuiion delivered to defendant as depy 
ty sheriff &c. Replication, that plaintiff had paid the full amoust 
of the execution, and that defendant acknowledged full satisfaction 
of the execution by giving his receipts therefor, &c. Held, thi 
the replication was bad in not avering that plaintiff liad paid on 
sutisfied the cxecution &c. and in not stating how much money ls 
had paid, and further, in not averring that. the trespass was oor 
mitted after the payment of the moncy due on the exeeution. 

$. But the defendant having withdrawn his demurrer to the replicatia 
and the issué joined having been found against him, the defect® 
the replication is cured by the verdict. 

4. Evidence which has a tendency to disprove the facts which the ob 
er party is endeavoring to establish is admissible, particulary! 
such evidence can be drawn froin tlre witness of the other party 

"§. An execution and venditioni exponas, are a sufficient justification d 
a sheriff in an action of trespiss against him for levying upon 
selling plaintiffs property, but if the sheriff wishes to offer 
whole record in evidence there is no good reason why the co 
should refuse to permit liim to do so. 
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Wells and Campbell for Appellant. OCTORER TERM 
Ist. The court erred in refusing to permit the defendant ‘ 
to introduce the record of the case of John Davis vs. Spen: _ Davis 
cer Cooper, as evidence to the jury. cialber 
2nd. The circuit court erred in refusing to permit the 
defendant to introduce, as evidence, the execution and writ 
of venditioni exponas in said cause and the return thereon. 
3rd. The circuit court erred in refusing to permit the de- 
fendant to introduce evidence to prove his general good 
conduct and character as deputy sheriff. 
4th. The circuit.court erred in refusing to permit the de- 
ferdant to propound to Alexander Cooper two questions 
proposed and overruled by the court, as-saved in the bill of 
exceptions. 
Sth. The circuit court erred in refusing to grant a new 
trialin the cause, for the reasons assigned in defendant’s 
motion. 
6th. The circuit court erred in refusing to sustain the mo- 
tion of defendant in arrest of judgment. 
7th. The circuit court erred, in rendering judgment for 
plaintiff. See Tucker’s Commentaries, vol. 2, p. 371.. Ist 
Cranch 136,dodo vol. 292, book 3. 1 Robinson’s practice 
342, See second Starkie, pages 365, 368, 369, note 3rd, 
Starkie 1744-6-7. 1 Starkie Ev. p. 132. See American 
ligest p. 374, and 346, 1 Mass. T. R. 530. 3 Cranch 307, 
Hall’s digest page 500, Hardin’s Rep. page 362, 19th Johns. 
Rep. 39. Rob. prac. 342. 
Jameson and Dryden for Appellee. 
Ist. The plaintiff did not sue defendant as an officer, and 
hat, as an officer he justified his acts as charged. 
2nd. He could not make evidence for himself. 7th John- 
fon’s Rep’s 426. 15th do. 443. 
3rd. The only issue in this cause was the issue on the 
special replication 
4th. The defendant cannot, in action of trespass, or im 
ny other action, unless his character is put directly in is- 
ue, go into proof of his general good character. 2nd Star- 
ie, title character, page 2, 214-15-16 and 17, and the notes 
here referred to. 


cad 
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ocToBeR TERM = th. The court below did not err, in not requiring Alex. 
— _, ander Cooper to answer the two questions mentioned in the 
Davis assignment of error. 

Cea. Opinion of the court delivered by Tompkins Judge. 

Cooper brought an action of trespass, in the circuit court 

of Warren county, against Davis and there obtained a jud3. 

ment against him, to reverse which Davis prosecutes 

this appeal. Davis pleaded, first, the general issue, to 

which the plaintiff replied. 2nd. Davis pleaded that the sev. 

eral acts charged in the declaration to be trespasses were 

done by him, under the authority of an execution then deliv: 

ered to him, as deputy sheriff of said county of Warren.— 

Cooper rejoined, averring that he had paid the full amount 

of said execution, and that the defendant acknowledged ful! 

satisfaction of said execution by giving his receipt therefor, 

&e. To this rejoinder the defendant demurred and his de- 

murrer being overruled, he withdrew it, and an issue of fact 

being made up, they proceed to trial. The defendant mov. 

ed in arrest of judgment and his motion was over ruled. A 

Witness, sister of Cooper the plaintiff in the circuit court, 

appellee here, states, that on the eleventh day of July in 

the year 1838,a few days before the commission of the 

trespass charged in the declaration, that Davis, the appel- 

lant, came to the house of the appellee, her brother; .he did 

not come into the house, but spoke to the appellee outside oi 

the house; the appeflant had then the execution: the appel 

Jee came into the house for his money and went out and he 

and the appellant were talking together in a passage, at the 

end of the house; that the witness lay on the bed and loo 

ed out of aecrack near where they were talking; that the 

defendant was sitting down, close to the end of the house 

that the appellee, and plaintiff below, was standing up clos 

to him, that she heard the appellee say “now we are evel! 

and the appellant said “well” and then he went away; sht 

did not see any money paid or received, but she heard m0 


ney rattling and saw their arms passing backwards and for 
wards, and she thought that when the appellant went awa 
he was satisfied, as she heard no disturbance or noise; thé! 
some time after, on the same day the appellant came back 
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with three men; that the appellee met them at the fence, aaa 
short distance from the house, where they had some angry Pn: easel 
talk; which shedid not hear. On cross examination, she stated Davis 
that she looked through the crack because she wanted to see Couper 
what they were doing, that both the appellee and appellant 
appeared to be in good humour when they were talking in 
the passage, that she did not know how much money the 
plaintiff took out; she had seen it in the chest, but did not count 
it, that the plaintiff (appellee) and his cousin had counted it 
some time before, soon after the execution had issued, and 
that they said there were sixty dollars; that after the appel- 
lant went away, the appellee came in with the re- 
ceipt ‘and read it to her, it was a receipt in full, 
that the appellee did not say any thing to her about the 
receipt, and that he did not have any conversation with her 
on the subject; that she did not inform her brother that she 
had been looking threugh the crack, and that there has not 
been any conversation between them on the subject be- 
twixt that time, and the time when the appellant came back 
ourt, withthe three men; that the appellant and appellee were talk- 
ly in ing together, the first time the appellant came, about an hour 
f the anda half; that she was three times at the crack, and might 
ppel have spent about half an hour there, that they conversed 
e did about many things of which she recollected nothing except 
ide oi What was above related. ‘The taking and sale of the prop- 


ppel erty in the declaration mentioned was proved, and the re- 


dhe ceipt being lost, evidence was given of it, by producing a 
at the copy and proving the hand writing of the appellant, it was 
ook: for forty-one dollars and 98 cents in money, and thirteen 
tthe dollars and 49 cents in receipts of certain persons, to whom 
house probably costs had been paid by appellee. The appellee 
close then introduced Alexander Cooper, his brother, to prove, 
evel” that he the appellee was a farmer and had then a crop, and 
y; sit had but one other horse, and that unhealthy, with other 
1 mo circumstances in aggravation of damages; this witness pur- 
1d for chased the property. On cross examination, the witness 
away was asked whether the appellee had not furnished him the 
+ tha money to buy this property, and whether the appellee had 
back not requested him to purchase it. These questions the cir- 
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ecToBER TERM cuit court decided should not be answered. The appellant 


1839. 
sliced 
Davis 
vs. 
Cooper. 


then oflered in evidence the record of the judgment on 
which the execution was issued, and under which he acted, 
but on motion of the appellee it was rejected. He then of- 
fered in evidence the execution and venditioni exponas issu- 
ed in the cause; they were also rejected. On this execue 
tion was a special return, that the appellee had paid ten 
dollars in money and thirteen dollars and 49} cents in re* 
ceipts, the same as those mentioned before in the receipt 
given in evidence by the appellee, and that having written 
a receipt for the whole sum due on the execution, the appel- 
lee got possession of it to see if it was sufficient, and retain- 
ed it paving only the sum of ten dollars and the receipts as 
above mentioned. A witness introduced on the part of the 
appellant, stated that in July 1838, he and two others went 
with the appellant to the house of the appellee; that at the 
foot of the field they saw a son of the appellee, who, when 
he saw them, ran for the house, and was there when they 
came up; that as they approached the house, they saw the 
plaintit? come out with his gun, and that he met them at the 
fence a short distance from the house; that the appellant told 
the appellee he hadcome to try to settle that dispute between 
them; that the appellee got angry,and the appellant told him 
he wanted the balance of the money due on the executions 
the appellee s aid he had paid him all he owed him, and had 
his receipt for it; that the appellant said he had his receipt 
but he had only shown it to him and he had kept it, and had 
paid him only ten dollars; the appellee replied that he had 
paid him all he owed him; that the appellant then asked him, 
how much he had paid; but that he did not say, and repea- 
ted that he had paid him all he owed him, and said he was 
going to hunt squirrels; the two other persons testified to 
the same purpose, with this addition that one of them said 
it was on the I1th day of July 1838, the day on which the 
plaintifls witness had stated it to be. The second of these 
three witnessess, who were present at the interview betwixt 
Davis and Cooper, stated that Davis repeatedly asked Coop- 
er to state how much he had paid, but that Cooper did not 
state how much he had paid, but said he had paid all he ow- 
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ed, and the receipt would show; that the appellee ordered 0cTOtR Taxw 
the appellant off, cursing him; that the appellant asked him 
to show the receipt which was not done; that Cooper stated Davis 
he could prove the payment of the money by his sister, who en a 
had been lying on the bed and looking through a crack, and 
had seen him pay the money. Other angry and idle words 
were said to have been spoken by the appellee. One of 
these witnessess states that he and another went next day 
to Cooper’s house, at Davis’ request, and saw a crack about 
an inch and a half wide apparently newly made. Several 
witnesses, introduced by the appellant, testified that they 
had heard Cooper say thatthe judgment should never do 
John Davis, the plaintiff in that judgment, any geod; and 
one stated that he had said, he would pay it to Hay’s the 
sheritl, but not to James Davis his deputy. Davis offered 
evidence of his character, which the circuit court refused to 
admit. The defendant moved for a new trial, because, first 
the verdict was against law and evidence. 2nd. The court 
refused to admit the defendant to introduce proper and le-. 
yal evidence. It may be proper here to observe that execep- 
tions were taken to the decision of the court in refusing to, 
admit the evidence offered by the defendant. The reasons 
in arrest of judgment are, Ist. The declaration, was bad.. 
2nd. The replication to the plaintiffs second plea was bad. 
The appellant contends that the judgment ought to be 
arrested. 
Ist. Because the declaration should have been against hing 12 2n aetiom 
bins : A . , Of trespass a- 
as deputy sheriff. In the total abscence of books to furnish gainst an otfi- 
authority, Iam reduced to the necessity of depending on molt attid = 
my own recollections of the rules of pleading. Ican see declare a-— 
f ere = . gainst him in 
no reason why the plaintiff'in an action should be constrain- p-s gp . tea. 
ed to sue any man in his official character. To me it seems P#'ty: 
most proper for the defendant to allege this in his plea if he 
thinks it will help his case, he best knows whether he is 
an officer, and whether he acts under the authority of a 
writ. 
2nd, Because the replication, to the record plea was bad. 
That, replication, he says, should have stated wkat sum of 
money he paid'in satisfaction of the execution. It does nat 
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ecTosER TERM admit the authority under which the defendant acted nor 
; charge that the several trespasses were committed without 
Davis _ the reason assigned by the defendant. It will here be recol- 

en lected that the appellant demurred to this replication, and 


Cooper. 
ati when the circuit overruled his demurrer, he withdrew it.— 
eclaration : : . 
in trespass— Had he abided by his demurrer and caused a judgment to be 


Ate ae entered up against himself then in that case, 1 should have 
Ss chargec 


ge were done had no difficulty in saying that the replication was bad.— 
under the au- Reason seems to require that the appellee should state in 
thority of an 


execution de- such a plea that he had paid and satisfied the execution &e. 
livered to de- 
fendant asde- 20d I believe he also should have stated how much money 


gg aoe ‘riff, he had paid. He should also have stated in his replication 
avec. 1c pl ica- 


tion, that that the said'trespass in the declaration mentioned had been 
laintitf he : . 

weil — committed after the payment of the money due on such ex- 
amount of ecution. But the appellant withdrew his demurrer, and 
the execution ; ; . . ian 
und that de- Made an issue which was found against him. Many thing”, 
“sai ei ' good on demurrer, are cured by verdict. Without the aid 
ROY FC . 

full satisfac-of authority lam not willing to say that the circuit court 


tk | ( 
: nei at committed any error in refusing to arrest the judgment for 


ving his re- this reason. The appellants counsel has cited authority 
ceipt therefor ; ° : : 
Se. Held, enough, butas he has not put them in my reach, it avails me 


— rag pli- nothing. Thenext point is the rejection of the testimony 
cation was i ae he 
bad in not a- Offered to be introduced by the appellant. The decision of 
Vor hy vind 


plo saP had te court, by which the appeliant was refused the right of 


id sat- asking Cooper whether the appellee did not furnish him mo- 


“tio 1, &e, hey to buy the property sold on execution and which was 
a dinnotsta- the gubiect mattcr of this suit, comes first in order. Coop- 
ner how ? : 
nitich money eY had testified for the appellee that he hada growing crop, 
hie had pe id 
and = further, 
im not aver- things in. aggravation of damages. It certainly then was 
fing thik the tb 
trespasa was (Utte reasonable to allow the other party to introduce evi- 


‘and but one other horse and that unsound, as well as other 


conatoitted at dence to disprove the facts the other party was striving to 


ter the pa 

meat of the establ lish, and what witness could be less objectionable than 
the cecouth,, He appellee’s own witness and brother. If the appellee 
— had money enough to purchase the horse and cow sold un- 
sut the d 
fendart hav. der the execution, then he would not have a right to elaim 
ing with- 
drawn his de- 
marrer to the purchase fur him, it w ould be still stronger evidence that he 


- af 
ae ene S was not unwilling to have them sold, and might have raised 


such agerav reted damages. If he had desired the Witness to 
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in the minds of the jury a presumption that he did furnish ¢cto3Fx tex™ 


the money. Even if the witness had denied it, it might _ "7 
have been material in another view to the appellant to prove Davis 
that the appellee furnished the money to buy this property. 


His sister had testified, that, some short time after this exe- 

, Saeed | hi , . ed having 
cution issued, the appellee and his cousin had counted his peen found a- 
money which she had seen in a trunk, she did not know the — _— 

. ‘ 1¢€ eiect in 
amount, but they said that the sum was sixty dollars. It the replica- 
will be recollected that he depended on the receipt to prove angel — 
the payment of the money due on the exezution. Had it dict. 
been proved that the appellee furnished his brother money py ;gonce 


to buy this property, this circumstance might have induced which has a 
; ° > -tendency to 
a jury to believe that the appellee did not pay the sum of Races tt 


forty-one dollars to the appellant, but that he fraudulently <p gen 
vf . 7. . ‘ta 4 y 1 y ‘ i 
took possession of the receipt for that sum of money, as the ty is endcav- 
oring toestab- 


appellant contends he did. The questions put by the ap-jio.5, amis. 


pellant, ought in my opinion to have been answered, for sible, partic- 
the two reasons above given,and the circuit court, in my po ng 
opinion, committed error in disallowing them to be answer- adhere a 
ed. The next question that occurs is, as to the record of the ness of the 
judgment &c. on which the execution issued. In the 27th seal wei i 
section of the 3rd article of the act to regulafe practice at An exceu- 
’ Y : . tion and ven- 
law page 460 of the digest, an oflicer, like the appellant, 15 ditioni expo: 
permitted to plead the general issue and give the special aie 
matter in evidence. The execution and the venditioni ex- cation of a 
ponas were enough for him, but if he chose to ofier the eon ae 


vs 
Cooper. 


whole record, I can see no reason why the court should re- pass egainst 
iectit even under the special plea; more especially as the appel- sinapisntags 
leedid not, iu his replication to that plea, admit the oficial char- 80) A i 
acter of the appellant. The dates in this record might have bat if the she 
been material, as was contended by the appellants counsel. ae the 
Miss Cooper a witness of the appellee, stated that soon alter Wiole record 
the execution was issued, the appellee and his cousin had dunt io on 
counted his money and found there were sixty dollars. By ® eel 
the endorsement on this execution, it appears to have come should refuse 
to the hands of the sheriff on the 9th of April proceeding aon _ 
the time of the date of the receipts, and it certainly might 

have been a fair subject matter of enquiry before the jury, 


whether a man in the circumstances of the appellee, might 
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be presumed to be able to raise sixty dollars, to buy the pro- 
perty sold on execution, after paying the money for which 
that receipt purported to have been given. The evidence 
offered by the appellant to prove his good character was 
well rejected; for his character was not in issue: but in re- 
fusing to admit the record to be read, the circuit court, in 
my opinion, committed error. If the possession of a receipt 
signed by the appellant be evidence that the appellee who 
possessed it has paid money to the appellant, the execution, 
returned not satisfied, is certainly better evidence that the 
money due thereon has not been paid, for the officer returns 
the execution under the obligations of his official oath, and 
at the risk of an action fora false return, and it will here be 
recollected that the evidence of the payment of money by 
him is very slight; his sister saw their arms passing, as she 
peeped through a crack,and heard mouey rattle, this is all 
the evidence except the possession of the receipt. I con- 
clude then that the record ought to have been read in evi- 
dence. This brings me to the enquiry whether a new trial 
ought to have been granted. The evidence of the payment 
of money by the appellee is certainly very slight, as above 
observed, an4 indeed it carries along with it a character of 
evil appearance. The sister of the plaintiff states that her 
brother came into the house, after Davis went away and 
read the receipt to her, it was a receipt in full, no conversa- 
tion passed betwixt them, and that she did not tell him she 
had been looking through the crack and saw the money 
paid: when Davis promptly returned, on the same day, 
with three of his neighbors, Cooper, apparently informed 
of their coming, takes his gun and meets them at the fence, 
a short distance from the house, and angry words pass, 
which his sister did not understand; three of the other wit- 


nesses testifv to a degree of bitterness in the language of 
the appellee, which could not reasonably be expected from 
him, had he and Davis parted in good humor, an hour or two 
before that time, he knows too that his sister had been look- 
ing through the crack, and saw him pay the money, al- 
though she testified that she had not then told him, but it is 
said he might have seen her. If he could have seen her, the 
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other might equally have seen her. The whole account of octoarr tram 
looking through the crack for half an hour, exposed proba- ’ 
bly to astranger’s view, to hear a conversation of good hu- Davis 
mor, and which was yet so uninteresting that the curious Coupes. 
witness could recollect nothing but the few words above 
mentioned, viz: “well now we are even” and the appellants 

answer “well.” appears to me to be too strange to be credi- 

ble; other witnesses, whose testsmony has been adverted to, 

state that the appellee had in their hearing declared that he 

would never pay the judgment, and that the money, should ne- 

ver do the plaintiffin the execution any good. This testimony, 
considered as a whole, appears to me to have been sufficient 

to induce a jury to find.a verdict for the appellant; and the 

court ought in my opinion to have granted a new trial en 

that account, because then the circuit court, refused leave 

to the appellant to put the questions above mentioned to the 
witness, Cooper, and because that court did not permit the 
appellant, to give in evidence the execution and venditioni 
exponas, with so much of his return thereon as was prep- 

erly made, (for I do not recollect that he had any right to 

return on the execution that the defendant unlawfully got 
possession of his receipt,) and also the record, on which that 
execution was issued, and also because that court did not 

grant a new trial to the appellant, its judgment ought in my 

opinion to be reversed. It being the opinion also of the 

other judges of this court that the judgment ought to be 
reversed, it is accordingly reversed, and the cause will be 
remanded to the circuit court. 








DECISIONS 
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Jarrett, Dovenerty & Dovenerty v. Farris Adm’r of 
Cockry. 

br Covenant by A & Bagainst Cas adm’r of D-upon an agrecment of 
D to deliver to pltffs at stipulated periods, 1000 saw logs. Plea,. 
that D in his life time delivered 200 of the logs &c. and as to the 
residue was prevented from delivering &c, by B one of the pltffs. 
who on &c. assaulted and mortally wounded D, by means of which 
&e D died, and so was prevented from fulfilling his covenant.— 
Plea demurred to and demurrer overruled. Held, that the plea 
was good. 

2. Where the covenantce forcibly prevents the covenantor from fulfil- 
ling his covenant, the covenantee is released from its performance. 

3. There is an obvious distinction between covenants for the non-pay- 
mentof money, or transfer of land, or other property, and those in. 
in which the party stipulates for work and laSor. The former class 
are not released by the death of the obligor, even though his death. 
was occasioned by the act of the obligee, the physical capacity or 
incapacity of the obligee having no connection with the perform- 
ance required. Otherwise where the personal services.ef a party 
are stipulated for: 

4. A release from one obligeeis a release as to all, and the act alleged 


in the plea im this case. is. equivalent to a release of the whole obli- 
gation. 


Opinion of the Court delivered by Napton Judge. 
The plaintiff in error, brought an actiom of covenant a- 
gainst the administrator of Elias B. Cockey, upon am agree- 


6 159 


e92a 7179 
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ov. TERM ment by said Cockey to deliver a thousand saw logs at spe- 
— | cified times in the fall of 1837 and in the winter and spring 
Jarrel, Dough Of 1838, defendant plead non est factum and a special plea 
cry > ous that the said Cockey in his life time did deliver at the plain. 
vs ___ tiffs saw mill one hundred logs answering the description 
tau “required by said agreement by the first day of October next 
following the date of said agreement, and one hundred by 

the first of November, in conformity with his covenant and 

that as to the residue of said logs the said Cockey was pre- 

vented from delivering the same and complying with his 

said agreement in that behalf by James H. Dougherty one 

of said plaintiffs, who on the first day of January in the year 

1838, made an assault upon the said Cockey, and then and 

there shot him, and inflicted a mortal wound upon him, 
wrongfully and illegally, of which the said Cockey after- 

wards, to wit: on the twenty-eighth day of the same Jan- 

uary died, and by means of which wound the said Cockey 

from the time of its infliction was totally unable to attend 

to the furnishing said logs or doing other business until he 


died as aforesaid and the said defendant says that the said 


Cockey was then by the act of the said James H. prevented 
and hindered from fulfilling his said covenant &c. 

This plea was demurred to, and the circuit court overruled 
the demurrer and the decision of that court in overruling 
the demurrer is assigned for error in this court. 

Covenantby The doctrine is I believe well settled, that when the cev- 


adage oc enantee does any act of forcible prevention, the covenantor 


D, upon ana- js released from the performance of his covenant, Platt ‘on 
t " re 
Bt. delves covenants 595 and authorities there cited. Indeed this 


to pl’tffs at court has recogni: ine i . > 
wth reat Pog ognized this doctrine in the case of Paulsel ¢s. 


riods, 1000 Clendenen, 3 Mo. Rp. 230 so also, where the covenantee 


TT does any act by which the covenantor is incapacitated to 


life time, de- observe his covenant. As if A undertakes that JS shall 
ivered 2UU 0 : 
the logs &e, Marry a certain woman before such a day, and the covenan- 


e ais to the tee before that day marries her himself,” Platt on covenants 


prevented p.995. The applicability of this doctrine to the case under 


0 aay” consideration is questioned on the ground, first that this plea 


one of the does not shew that the act of the covenantor was really an 
pltfis. who on 


gc. assaulted aD act of prevention, it not appearing, but that the killing 
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occurred in a quarrel having no relation to the subject mat- i ee 
‘ : ‘ oo 

ter of the covenant, second, because the covenant could RE iw 

have been performed as well by the representative of Cock- Jarrel, Dough 

‘ . . . > & ot 

ev as by himself, and that his death in the ordinary course ae § Dough 
of nature could not have discharged his representatives; and vs. 

; : donne Farris adm’r 
thirdly, because it does not shew that the killing was done of Cockey. 
with any intent or with any view to prevent the perform- 

. and mortally 
wounded D, 
in a civil suit, a question of responsibility under the criminal yc / tye *, 
which ye. 
law. died, and so 
| apprehend there is an obvious distinction between cove- ay apigr? 
’ : e 4 from fulfil 
nants for the mere payment of money or transfer of Jand ling his cove- 
nant. Plea 
demurred to 
work and labor, whilst the former class of obligation’ could and eomagser 
. . * overruled. 
uot be released by the death of the obligor, even. though Held, that 


ance of the covenant, and lastly. because it would involve 


or other property, and those in which the party stipulates for 


. . > le ag 
that death was occasioned by the act of the obligee, the cov- on a 
. ‘ rood. 

enant being in such cases, if I may be allowed the term, a 

mere lien on the property of the obligor, and his physical Where the 
: i oe ss : ah 2 | covenantee 

capacity or incapacity having no connexion with the perfor- forcibly pre- 
; vents the cov- 
mance required. It does not by any means follow that the rintor trom 
principle is applicable to those obligations where the. perso- fulfilling oe 
° . : . . ». covenant, the 
nal services of a party are stipulated for. It is not a fair covenantor is 


presumption either in law or, fact, that a party who stipu- git ht 
: ’ ? ‘ y orm- 
Jates to haul saw logs, or build a house, intends to perform ance. 


the labor by others and not in person, on the contrary he. 


; ; ; : .  Thereis an 
las aright to perform the Jabor in person, and in law he is obvious dis- 
onsidered as doing the work himself though in point of fact Uction _be- 
; , tween cove- 
t may all have been performed by his servants. nants for the 


If this distinction be well taken, hew does the plea of de- pe ag 


endant stand the test, was not the eflect of Dougherty’s transfer of 
it, viene ; * land or other 
ct, virtually to prevent the performance of the covenant by property, and 


‘ockey supposing it to have been as represented in the plea. a 
t seems tocome_completely within the principle laid down party stipu- 
n the books, of an act done by the covenantee by which the are Sg 


venantor is incapacitated from performing his covenant, om former 
12 10 ° * . . e class are not 
Is Is not an actof prevention, but an act: incapacitating released by 


e obligor from performing his covenant andif it had been the death of 


x : , the obligor, 
he act of God, ora third person, the. obligor would not even though 


L 
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Nov. tEkM have been released, but having been the act of one of the 
_____, obligees it was well pleaded in bar. 
Jarrel, Dough The intent with which this act was done cannot be mate- 
erty § Dough via] to the merits of the plea the effect of the act is all that 


8, can be enquired into. 
Farris, adm’r yy . : " ere 
of Cockey. The cases cited by the counsel for the plaintiffs in error, 


it is deemed unnecessary particularly to notice, they are all 
his death was ; i 
occasioned by cases such asI have alluded to, either where the covenant was 


the act of the ‘ ¥ , eee ee ae 
ah, te for the payment of money or transfer of Jand, or where the 


physical ea-act complained of and set up in discharge, was the act of 


pacity or in- ; : 
capacity of God, or of the third party, and not the act of the obligee. 


net ag I do not perceive any particular difficulty in taking issueon 
connection this plea, because it is not alledged that the act of Dough: 
with the per- = _ ° ae + iietne 2 4. ss ™,: 
formance ro. erty was in self defence or otherwise justifiable. Thi 
guired. Oth- would be good matter for a replication and need not be an. 
erwise where .. . : : ; a 

the personal ticipated in this plea. It has also been urged that this plea, 
snail * however good for Dougherty, could not be good as to the 

| bpcac edt i - # ihe ; 
ulated for. other obligees. A release from one of the obligees is a re. 


A release Jase as to all, and we hold that the act alledged in this ple: 
from one obli- was equivalent to a release. 
gee is a re- . . 
lease as toall Upon the whole, the court believe that the plea is not or 


eer ar ly sustainable in a legal point of view, but sanctioned by th 
allege ic ae nya : ‘ : 
the plea in principle of civil policy and sound morality. Judgment a: 
this case is fir 1 

equivalent to eeu 
a release of the whole obligation. 


Tuompson & Tompson v. Cuitp Garnishee of Cuvee 
VANDEVENTER V. Same. 
Porr & West v. Same. 


The Supreme Court will not distarb the verdict of a jury, or that of 
circuit court sitting asa jury, where the evidence in the case 
not been preserved ina bill of exceptions and no motion has | 
made in the court below fora new trial. 


Opinion of the Court delivered by Napton Judge. 
Defendant in error sued Calvin O. Church, in. assump 
and recovered judgment, Chiles was summoned as garnish 
interrogatories were filed as to his indebtedness to plait 





s plea 


ot On 
by the 
ent a 
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v 


helow, an issue was made up, on the fact of indebtedness. Nov. Term 
Both parties by consent, submitted the whole matter to the 839. 
court, sitting as a jury, and the court found a verdict, and ‘Thompson & 
iterwards gave a judgment against the garnishee, from —* 
vhich he appeals to this court, no motion for a new trial Child Garni- 
vasmade. Under the view which we take of the case it Salle ™ 
‘une necessary to rehearse the evidence upon which the 


at mete 9 re ere | : , The Supreme 
rourt acting asa jury, found their verdict, the court has Gourt willnot 
eld, that in order to raise the point of law for the consider- a ry 

; , P » A verdict of a 
tion of the court as to the sufficiency of the evidence tO jury, or that 
ustain the verdict, there must have been a motion for a° the circuit 


court sitting 
ew trial Polk vs the State 4 Mo. Rep. 544, Oldham vs , 


.as a jury, 


rae eee : ‘ } Rn . ee where the ev- 
enderson, ib. 301. Judgment affirmed with costs. pcan engi 
se has not been preserved in a bill of exceptions, and no motion has been made in 


e court below fora new trial, 


Lee & Remixctron v. Hunt & Papnock. 
Same v. Same. 
Woon, etal v. Hunr & Pappock. : 


petition in debt, brought by a mercantile firm, consisting of several 
partners, on a note executed to them inthe name of the firm, it need 
not be averred in the petition that the note set out was executed to 
the plaintifls by that name. 
Opinion of the Court delivered by Napton Judge. 
‘he plaintitis Lee and Remington sued the defendants by 
ition in debt, on a note executed to them by their partner- 
‘name; defendants demurred to the petition, and the 
: : é : . In pctition 
uit court sustained their demurrer. There was no in debt, bro’t 
Frment in the petition that the note sued on was executed by 7 gman 
einen 2 : , ile firm, con- 
he plaintiffs by their partnership style. . sisting of sev. 


he decision of the circuit court was on the authority of Cr! Partners, 

decision of this court in the case of Taber Shaw and ecuted to 

um vs Jameson made at the fall term 1838 in the second a a - 

icial district. The decision in that case was affirmed in gs need” 
case of Sublette and Campbell vs. Dyer and Mason, at a mathe. se- 

last term held for the first judicial district. In both ca- tition that the 


_ : note set out 
he court were divided. Ihe court are now unanimous, was executed 


the petition is good under the statute, and that the ved scat 


{ 
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statement in the petition, that the plaintiffs are the legal 
owners of the note or bond, includes the averment, that the 
note set out, was executed to the plaintiffs by the partner. 
ship name; judgment is therefore reversed and these cases 
are remanded to the circuit court to be proceeded with in 
conformity to this opinion. 


Sisntey & Meex v. Cassy & Bripptie. 


I. In proceedings under ‘he act concerning ‘‘buildings,” (R. C. 1835. p 
107.) to enforcea lien, the only case in which the land on which the 
building has been erected and a certain space-around the building; 
can be made subject to the licn of the workman, is where the own. 
er of the land has caused the building to be erected. 

2. Therefere ona scire facias issued againct the owner of the land to 
show cause why execution should not issue against the land, it 
isa good defence, that the landon which the building. was erected, 
was at the time &c. the property of deft. and that deft. did not cause 
the building tc be erected. 

3. This act was not intended toexempt mechanics &e. from the opera 
tion of the established rules of law in relation to contracts. There 
fore, where one of the defendents pleaded coverture at the time dc. 
such plea was held good. 


Opinion of the Court delivered by Napton Judge. 

The plaintifls in error sued out a scire facias from. the 
clerks office of the St. Louis circuit court, by virtue of the 
provisions of the 6th section of the act for securing liens to 
mechanics and others; Rev. Co. of ’35, p. 108, calling upo 
Margaret Casey as the person with whom plaintiffs had 
contracted fora building, and Ann Biddle as the owner of 
the lot on which the building was erécted, to show cau 
why judgment should not be entered up, and execution had 
against the property on which they had filed their lien. De 
fendants appeared and plead. Ann Biddle plead in su> 
stance, that the lot on which said building was erected, 
fore and at the time of of the erection thereof, was and sti 
is the property of the said Ann, and that she did not caus 
the said building or any part thereof to be erected &c and 
the second plea is virtually the same. Margaret Cast) 
plead coverture.To these pleas, plaintiffs demurred general!’ 
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The demurrer was overruled and judgment given for de- Sov. ream 
fendant, 1839. 
The only question made in this court is on the sufficiency gipjey’ and 
of the pleas. The act under which this suit was instituted, aan 
provides that artizans, builders, mechanics and those who Casey and 
{urnish materials fer building under contract with the pro- Biddle. 
prietor thereof shall have a lien upon such materials furn- 
ished and to work and labour done on houses and other edi- 
fices by them hereafter erected in whole or in part, each art- 
izan, builder, mechanic and labourer, for his own work and 
materials furnished; the 6th section of the same act further 
provides “that in all cases under this act, it shall be Jawfull 
jor the plaintiff to proceed by scire facias against the ori- 
ginal debtor and against all and every person or persons 
owning or possessing the property against which he wishes 
to proceed but no judgment to be rendered on the scire fa- 
clas shall authorise the issuing of any execution except 
against the property charged with such lein, or such part 
thereof as the court shall direct. The last section s° .’s that 
the Jand upon which any buildmg shall be erected, together 
with a convenient space round the same, not exceeding five 
hundred square feet clear of the building, shall be aiso sub- 
ject to the liens which are to be had under and by virtue of 
this act, if the said land shall have been at the time of erect- 
ing the said building, the property of the.person who shall 
have caused the same to have been erected.” 
It seeyps from the last section, that the only case if In proceed. 
which thé land on which the building has been erected, and 'P£° '"¢er 


the act con- 


a certain specified space around the building,can be made _ Pe 
subject to the fien of the mechanic, is where the proprietor 1835.'p.107,) 
has caused the building to be erected. Mrs. Biddle’s plea, ‘? ion, t20 ae 
therefore, seems to. mea complete answer to the plaintiffs case in which 
demand:so far as her liability as proprietor was concerned. le Ma 


it alledges, that she was proprietor of the land when and puilding has 
since the building was erected, and that she did not cause howe pth 


the same or any part thereof to be erected; the land was space around 
the building, 
consequently clearly not liable, if this plea was true. an hk Sens 


The plea of. coverture put in by Mrs. Casey is objected wee = dog 
oO 


to on the ground that this is a. proceeding “in rem” and that mzchanic, is 
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Nov. TERM, no plea of personal disability can effect the merits of the 


:* sf . . . . . 
stint claim. We cannot infer any thing from the letter and spir- 


Sibley and it of this act of the legislature, in relation to mechanics’ liens, 
oe. that it wes intended to exempt mechanics from the opera- 
Casey and tion of the established rules of law in relation to contracts. 
“ibley- Indeed the first section of the act seems to preclude any 
where the euch inference. Artizans, builders, mechanics and others 


owner of the : ; é i Ene s 
land has cans- Who furnish materials for building, “under contract with 


ed the build: the proprietor thereof” and those who enjoy the privileges 


ing to be e- 


rected. of the lien. The word contract, I presume, was used here 


Therefore, in its legal sense, and it is essential to the existence of a 
on a s¢ire ja- . 


cias issued a- contract that there shall be parties to it capable of being 


suinst the ,¢contracted with. It is no more hardship on mechanics that 


land to show they should keep an eye to this principle in making their 
cause why ex- if , : ee . . 
Senlion contracts in relation to building houses, than it would be in 


ceo reference toany other subject matter. The plea of cover- 
> agains . . 


the land it ture was therefore a good plea in bar, and the court did not 


oo err in overruling the demurrer. Judgment affirmed. 

the land on which the building was erected, was at the time §c. the pro-perty of deft 
and that deft. did not cause the building to be erected. This act was not intended to 
exempt mechanics &c. from the operation of the established rules of law in relation to 
contracts. Therefore, where one of the defts. pleaded coverture, at the time &c. such 


plea was held good 


Lirrie v. Seymour & Boor. 


Appeal from the Circuit Court of St. Louis county. 

A constable has no power tosummon a jury to try the right of prop- 
erty attached. The act concerning attachments, (R. C. 1835, p 
85,) requires him to keep the property attached in his custody, 
unless the person in whose hands the same is found, or the owner 
thereof will give bond &c. that the property shall be forthcoming 
when &c. to abide the judgment in the cause. 

2. 1f the constable suffers the property attached to pass out of his hands 
in an illegal proceeding he is clearly liable on his official bond. 

- No appeal lies from the decision of a jury summoned by a consta- 
ble to determine the right of property between the claimant and de- 
fendant in the execution. 

. The only effect of the decision of the jury, insuch case, isthe jus- 
tification of the constable in selling the property. 


Opinion of the court delivered by Tompkins Judge. 
On motion of the attorney of the appellants the circuit 
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court made an order to Benjamin F. McKenney a justice %°v. Tras 
of the peace for the county of St. Louis before whoma suit "_, 
between the present plaintifis and the defendants in this Little 
cause had been pending to shew cause why he refused to al- neseunes er 
low an appeal upon a trial of the right of property attach- Bool. 
ed by the constable, on motion of the plaintiffs. The justice 
failing to shew cause the rule was made absolute, and after- 
wards, by agreement of both parties, the justice made his 
return. The circuit court discharged the order and the 
plaintills appealed to this court, 
it appears from the bill of exceptions that the plaintitts 
Jesse and Freeman Little commenced a suit against the de- 
fendants Seymour and Bool by attachment. The constable 
levied the attachment on certain property of the defend- 
ants. Charles G. Seymour filed a plea of interpleader clai- 
ming the attached property as his own, and having with- 
drawn that plea the justice gave judgment for the plaintiff 
against James M. Seymour, one of the defendants, for the 
sum of fifty-nine dollars. The justice issued execution on 
the judgment against the attached property, the constable 
returned on his execution that the property attached was 
claimed by John Burrows and Jared Folger, and that a jury 
of six men had been impannelled by him, who found the 
property so attached to belong to said Burrows and Folger, 
and no other goods found. The plaintiffs Jesse and F. Little 
by their counsel made application to the justice to grant an 
appeal to the circuit court from the judgment of the said 
constable upon the trial of the right of property before him. 
“The justice refused to grant the appeal. On this case, as 
above stated in the bill of exceptions, the proceedings above 
stated were had. A constable 
When goods are attached the constable must keep them “ceggee. ong 
in his custody unless the person in whose hands they are jury to try 
found or the owner thereof will give bond with good and ak nq 
sufficient security in double the amount of property condi- tached. ‘The 
act conceru- 
tioned that the same shall be forthcoming, when and where ing attah- 
the justice shall direct to abide the judgment which shall be Ty35, ys 5.) 
rendered in the causes. See sections 3,4 and 5 of the 2nd requires him 


he 
article of the act concerning attachments p. 85 of the digest as af at 
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sie of 1835. The constable had clearly no right to summon a 
s 1839. _, jury to try the right of property which was attached in this 
———~— . . ° » ° ’ . . 
Little cause, and he is liable on his official bond for suffering the 


ghia: a Property to pass out of his hands into the possession of Bur- 
“ceymour an ; . 5 z . ‘ 
Bool. rows and Folger. The 14th section of the 7th article of the 
ore ee law concerning justices courts page 367, of the digest of 
oa un- }$35 gives to the constable when he Jevies an execution on 
css the per- ’ . . 

son in Whose Property claimed by another person than the defendant, 
— , power to summon a jury to try the right of property. But 
saine is founc , igi - + xs 

or the owner the property in question was attached, and by the express 
thereof will 
give bond &c, 
that the pro- ject to the judgment of the justice rendered in the cause. 
perty shall be ,,, Ee eS : : : ee , 
‘orthe-mine he constable then is liable on his bond for his illicit act in 
pees oe. to suffering the property to pass out of his hands notwithstan- 
woide the : z ht ‘ ° 

judgment in ding the verdict, and it remains only to be enquired, wheth- 
the cause. 


language of the act above cited was required to be kept sub- 


er the justice can grant an appeal from the judgment of the 
Pape on constable to the circuit court. To me this isa novel question. 
stable suffer ri. > ‘ . > 
the property While at the bar I was engaged in many such trials before 
conan hee the sheriffs under a similar law and never heard of an ap- 
ass out of his a : : ‘ 
hands, in an peal from sucha judgment, I should rather call it the judg- 
iNegs : ' : 
po mentof the jury. For the statute says the jury shall'be 
meg if — the judges of the law and the fact. The only consequence 
on his official ..« 6) ..p..i3 : . , i ew 
ey of the finding of the jury is, that if they find the goods and 
" chattels to be the property of the defendant%n the execu- 
No appeal .. : o ; : , ar 
lics from the tion, the verdict shall, as against the claimant justify the 
decision of a officer in selling such goods and chattels. The act of the 
jury summo1- " 4 % ar 
cd by a con- constable in this case is clearly tortous and even if it had 
stable to de- 
termine the 
right of prop-the statute; that statute gives no appeal. It would have 
erty between rere 4 Ny Fe p , ont ail 
the claimant been worse than useless to give an appeal. The practice 
contin at has been (and J am not advised that its correctness was ev- 
ant in e ex- - * oe . 
vation. er doubted) for the plaintiff in the execution when he thought 


te property belonged to the defendant to indemnify the of- 
The only ef- ‘ ‘ r : 

fect of the de- ficer, and order a sale. -In such case the claimant, might 
pmag bern sue either the constable or the plaintiff in the execution for 
case, is the damages, or both of them, or the’ purchaser of the goods.— 
justificati ' 
J the coneta. 2 Was contended in argument that the constable and his secu 
ble in selling rities might be insolvent and in such case the plaintiff. might 


the property. ° ‘ : 
ef Pee loose his money. This would be hardship mdeed. But 


been legal no appeal lies. The proceeding is a creature of 
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this court must ngt make an illegal decision in order to pre- NV. TERM 
vent an injury to the plaintiff. If the property be yet ac- a. 
cessible to an'execution, I can see no reason for an appeal _ Little 
from the judgment, as it is called, of the constable in order Sanat il 
to reverse his judgment, for it is as void as a blank piece of Bool. 
paper, and I know of no reason why application might not 
be made to the justice for another, except perhaps that the 
law considers the property attached to be still in the hands 
of the constable for the purpose of satisfying the first exe- 
cution. On this head see the case of Baily vs. Gentry and 
wife, Ist volume of Mo. Dec. page 175. 

By the 2nd section of the 2nd article of the act supple- 
mentary to an act to provide for the recovery of debts by 
attachment, approved 6th Feb. 1837, Burrows and Fol- 
van might have interpleaded in the cause before execution 
was issued. But in the mode of proceedings by attach- 
ment they had no right to require the constable to try, the 
right of property. The judgment of the circuit court is 
atlirmed. 


Conuins v. Adm’r of CLhamorGaN. 


Error to the Circuit Court of St. Louis county. 


\n estate was granted to A witha condition annexed, that she should 
not sell or incumber: the same before attaining the age of twenty 
five years, B, with a full knowledge of this condition, took a con- 
veyance of the estate from A previous to her attaining that age.— 
After attaining the age of twenty-five years, A conveyed the estate 
to C whoevicted B. Held, thatin an action of covenant by B a- 
gainst A, the considcration‘ money paid by B to A, and interest 
thereon, were the true measure of dimages, and not-the present 
value of the property. 

Opinion of the court delivered by Tompkins Judge. 
Collins brought his action of covenant against Apoline 

Clamorgan; judgment was given for Collins and he here 

prosecutes his writ of error to reverse the judgment. 

The testimony given in the cause shews that on the 8th 
day of November in the-year 1803 at St. Louis in the then 
province of upper Louisiana, Joseph Brazeau by deed gran- 
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wov. Term ted to Eutrope Clamorgan, Apoline Clamorgan and Cyprian 

1839. Clamorgan a certain lot of ground in the said village of St. 
Sncnimnnjeneonal § Ss g 

Collins Louis upon the burthen and condition of not being able to 

Adm’r of Cla. US¢ the said lot or selling it, incumbering or pledging it, 

morgan. before the youngest of them should have arrived at the age 

of twenty-five years when by consent they might all dispose 

of it, and in case one or more of them should die before 

the age of twenty-five the survivor or survivors should in- 

herit tosuch deceased. On the 21st day of September 1827, 

Apoline Clamorgan conveyed by deed the said lot to Charles 

Collins the plaintiff in this action, both Eutrope and Cy- 

prian Clamorgan being then dead, on the 29th day of July 

1828, she conveyed the same premises to Alexander Frye r. 

The consideration paid by Collins was three hundred dol- 

lars. Apoline made the sale to Collins before she had at- 

tained the age of twenty-five, Fryer brought his action a- 

gainst one Dongal the alienee of Collins for the possession 

of the premises, and evicted him, and the present action 

was brought by Collins against the administrator of Apo- 

line Clamorgan to recover damages. In the case of Dou- 

gal vs. Fryer decided by this court [see 3 vol. Mo. Decision 

p- 43] it is decided that she could not convey the premises 

before she had arrived at the age limited by the deed, altho’ 

by the American law introduced since the execution of Bra- 

zeau’s deed the age of majority was fixed at twenty-one 

years. The question now to be decided by this court is, 

what shall be the measure of the damages which the plain- 

tiff may recover in this action. The plaintiff in the circuit 

court prayed that the jury be instructed that the measure 

of his damages was the present value of the property, and 

not the purchase money with interest. This instruction 

was refused, and the jury were instructed that the consid- 

eration paid by Collins to Apoline and interest on it was 

the true measure of damages. This instruction is assigned 

for error and is the sole point to be decided. Collins’ coun- 

sel, to sustain his point relies on the case of McConnell’s 

heirs vs. Dunlap’s devisees Hardens’ Rep. page 41, McCon- 

nell in his life time had sold to Dunlap five hundred acres of 

land, he had title to no more than one haf of it, and of this 
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McConnell could not have been ignorant as the warrant to Ov. TERM 
locate the land had been furnished by one Patrick to whom _ ; 


** . . ~aceem aaa 
one half of the land belonged, in consideration of his hav- Collins 
ing furnished the warrant, Dunlap was not informed by Mc- , dm’s of Cla-: 
Connell of the fact. Itis not pretended that Collins was morgan. 
ignorant of the provisions of the deed by which Brazeau 4) orate 


conveyed to Apoline, we are not to presume, that he would tag raaset 
; “$ : to with a 
have taken a deed without seeing her title papers. He was condition an- 


not informed by her of the law of the case; every person nexed, that 
.she should 


must be supposed to make his contract with a knowledge of not sell or in- 


: : ? —_ “s =) cumber the 
the law governing the case. Collins, then having seen the jn. hefore 


deed made by Brazeau to convey this land to Apoline, must attaining the 
; > 3 a ys . : -, ageof 25 
in law be supposed to be informed of the legal import of its years, B with’ 


provisions, and Apoline can be charged with no fraudulent ® full know!- 
g 


concealment from him, and therefore not liable to any other condition, 


‘ ner took a con- 
penalty than the re-payment of the consideration money vegunen ef 


and interest with costs of suit. The circuit court, then for = — 
. . rom re- 
the reasons above given seems to have committed no error vious Ie 


in this decision. Its judgment is therefore affirmed and the ottsinag thit 


ys? >a F . ; 4 ge. Afterat-: 
plaintiff in error will pay the costs of prosecuting this ap- taining the 


l age of 25 
poms. years, A con. 
veyed the estate toC, who evicted B. Held, that in an action of covenant sy Ba 


gainst A, the consideration moncy paid by B to A, and interest thercon, were the 
measure of damages, and not the present value of the property. 


Musick ano wire v. Ricuarpson. 
Error to the Circuit Court of St. Louis county. 

A died possessed of certain lands, which, by order of the circuit court, 
were directed to be sold, andthe proceeds distributed among the 
representatives of deceased. By agreement among the representa- 
tives, deft. who had married one of the daughters of deceased, be- 
came the purchaser of the land, and wasto sell the same for the 
benefit of all the representatives, Deft. in pursuance of this agreo- 
ment sold the land toone J. Held, that under this state of facts, 
an action of assumpsit for money had and received could be main- 
tained against deft. in favor of plaintiffs, representatives in part 
of deceased, for their distributive share of the proceeds. 


Opinion of the Court delivered by Tompkins Judge. 
Musick and wife brought their action of assumpsit in the 
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Musick and 
wife, 
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Richardson. | 
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circuit court against Richardson, where judgment being 
given against them they appealed to this court. 

The facts of the case preserved in the bill of exceptions 
and material to be considered are these: 

William Jamison of St.Louis died possessed of certain 
lands which by order of the circuit court of St. Louis coun- 


ty were directed to be sold and the proceeds of the sale to 
be distributed among the representatives of the deceased.— 
By agreement among the representatives of the deceased. 
Richardson; who had married one of the daughters of the 
deceased, became the purchaser of the land, which, by said 
agreement, was to be sold by him at a convenient time for 
the benefit of all the representatives of the deceased, Mu- 
sick had married Phoebe one of those representatives, no 
consideration was proved other than that necessarily and 
naturally arising from the contract. 

Richardson afterwards coveyed this land to William G. 
Pettis in order to secure a debt due to George Collier, and 
afterwards sold the same land to John M. Jamison, one of 
the representatives, subject to the encumbrance above men- 
tioned. The purchaser agrecing to pay to the other repre- 
sentatives of William Jamison their respective portions of 
the purchase money. In pursuance of this agreement 6be- 
éwirt Richardson and John M. Jamison,  said- Jamison 
executed to Music a note for the portion of the purchase 
money Which was due to Musick in right of his wife, and 
this contract betwixt Riehardson and Jamison. being after- 
wards rescinded, Musick delivered up to Jamison the note 
which Jamison had as above mentioned made and delivered 
to him, and it was cancelled. 

Some time after Richardson again sold the land to Jame- 
son on the same conditions. Soonafter this second purchase, 
Jamison informed Musiek, plaintiff in the circuit court and 
appellant here, of the purchase and the terms and with- 
al promised to pay him the part of the.purchase money due 
in right of his wife. Musick did not-then:make any objec- 
tion but soon afterwards informed Jamison he would not 
take him for the money but wonld look to Richardson and 
ro other person, for his wife’s portion. It was proved that 
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Johfi M. Jarfison after the second purchase made by him %ov. Tra 
had paid all the representatives their portions except Mu- , : 
sick. On this evidence the court instructed the jury that Musick and 
there was no eyidence of any money had and received by oo 
the defendant to the use of the plaintiff, upon which this ac- Richardson? 
tion can be sustained. The instruction was excepted to and 
anew trial prayed because of the instruction given. 
It is clear that Richardson had sold. the land and if he did 
not receive money he ought-to have received it, for it does 
not sppear that he sold on a credit; had he sold on a credit 
the representatives must certainly have waited till he could 
collect. But it appears that money was collected, and that 
five out of six of the representatives had received their 
share. Music and wile were certainly entitled to their dis- 
tributive. share of the part collecled, even if a credit had 
been given for the rest. But this is not-pretended. It re- 
mains then only to enquire whether Richardson can extri- 
cate himself from the responsibility he had incurred by un- 
dertaking to sell this land -for the benefit of himself and the 
other representatives of the deceased by sending John M. 
Jamison his vendor to tell Musiek of the second sale of the 
land by Richardson to himself, and to promise to pay Mu- 
sick and wife their share of the purchase money... To state 4 g:.4 -_— 
the case, is.of itself, a sufficient answer to.the enquiry.— sessed of cer- 
a H ; tain lands, 
When a man-makes himself liable to pay money he must which, by or- 
either pay it, or give something else which the payee ac- 4er of the cir- 


cuit court, 


cepts in satisfaction, or he myst be released from; his liabili- were directed 
+4: e. 8 : : : 1 to besold, & 
ty by writing under seal; it is not.in evidence, that Musick te wisenndia 


even assented to take the promise of Jamison as satisfae- distributed a- 
uiong the rep- 


tion of Richardson’s liability... The circuit court then in my resentatives 


ee 7 : le, . . of deceased, 
opinion committed error in giving that instruction to the eaapesanen 


jury and should therefore have granted a.new trial.. Its among the re- 
. e . > gent ti , 
judgment is therefore reversed and the cause remanded. Fef Who had 


married one of the daughters of deceased, became the purchaser. of the land, and 
was to sell the same for the benefit of all the representatives. Defeadant, in pursu- 
ance of this agreement sold the land to one J.. Held that under this state of facts an 
action of assumpsit for money had and ‘received ceuld ‘be maintained against deft. in 
favor of plaintiffs, representatives, im part, of deceased, for their. distributive share 


of the proceeds. 
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Vs. 
Willing. 
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Swenfl vs. Wiviine. 
Appeal from the Circuit Court of St. Louis county. 

1. Where a demurrer was filed to the declaration, but no judgment en- 
teredeon the demurrer and issue afterwards joined on a plea to the 
action, the Supreme court will presume that defendant withdrew 
his demurrer, 

2 Where a bill of exchange, drawn by plaintiff on defendant, the consid- 
eration of which was goods sold and delivered &§c. was protested for 
non payment, the amount due may be recovered in an action o 
assumpsit for goods sold &c. 

Opinion of the court delivered by Thompkins Judge. 

The appellees plaintiffs in the circuit court, sued Willing 
in assumpsit, the declaration contained three counts. 

The first special and the two others general. In the first 
they state, that they made their bill of exchange directed to 
the defendant, and thereby requested him to pay to one Al- 
exander Rogers or order the sum of seven hundred and eigh- 
tv eighty dollars and sixty nine cents; that the defendant ac- 
cepted the bill but failed to pay, and it was returned to the 
plaintiffs. The second count is for goods, Wines &c. sold 
and delivered to the defendant to the same amount viz: 
$788 69. The third is the same amount of money due on 
an account stated. Judgment was given in the circuit 
court for the piaintiffs, and to reverse that judgment the de- 
fendant appealed to this court. 

The bill of exceptions shows that Thomas Young a wit- 
ness in the cause proved that he was in the service of the 
plaintifis, and as their agent sold to thg defendant certain ar- 
ticles, in the witnesses deposition mentioned, and furnished 
the defendant with a bill of the same, that the plaintiffs drew 
the bill in the first count mentioned on the defendant for the 
amount of the goods sold him ac before stated, the bill was 
endorsed by Rogers and sent on to St. Louis for collection 
through the Northwestern Bank of Virginia and was re- 
turned protested to the Northwestern Bank, and was paid 
by the plaintiffs; he further states that the endorsement made 
by Rogers, was for the accomodaticn of the plaintiffs and 
that he had no interest in the bill, and that plaintiffs at the 
time were bonafide holders of the bill. Rogers testified also 
that he never had any interest, and that he merely enders- 
ed &c. for the accommodation of the plaintiffs. 
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A witness produced on the part of the defendant appel- »¥v. TERM. 
lant here state that he was paying teller in the agency of 1839. 
the commercial Bank of Cincinnatti established at St. Lou-m. r. & 4. 
is. That the bill of exchange had been put into the posses- Srnenen 
sion of the said agency for the purpose of collection, that the — Willing. 
defendant called at the agency on the day the bill became 
due just before the doors were closed with a bundle of bank 
bills in his hand and observed to the witness that he came to 
take up the bill, not wishing it to be dishonored; that he 
1ook the bank bills and counted them over, separating such 
as were received in bank from such as were not, and put 
hoth parcels on the counter and that he made the figures 
530 on the back of the bill of exchange shown him by the 
defendants counsel, this was the amount of the money which 
was bankable, that he received none of it, it not being the 
eustom in that agency to receive less than the whole amount 

in such cases, and that he does not know what became of 

either parcels of the saidjbank bills. It was in evidence that 

the notary public on the authority of the defendant alone 

stated in the protest that five hundred and thirty dollars of 

the money due on the bill had been paid. ‘The gpellantas- Where 'a de- 
signed for error that the court overruled a .demurer which ed to the de- 
he had filed to the declaration. No judgment was entered “agra st 
up for the plaintiff on the demurer, if one had been entered entered on 


there would have been an end of the cause in the circuit ocean 

curt, aad the cause would have came into this court on is- gol — 

sue of law. But the defendant prayed leave to plead and to the action; 
‘ ‘ bs . the sup. court 

pleaded a general issue and a verdict being found against w,)) presume 

him, and judgment entered up thereon, he must be supposed ew — 

to have withdrawn his demurer, and it only remains for this his demurrer. 

court to enquire whether there was any one count in the de- 

claration on which a finding for the plaintiff could be had. 

The first count according to the rule in 2d Phillips p. 31 and 

32, would have been good if the plaintiff had averred that 

the bill had been returned to them and that they as draw- 

ers were obliged to pay. Iam inclined to believe it would 

have been equally as well to have averred (which was prov- 

ed) that the bill belonged to them. 


The plaintiff, from the evidence given might in my opin- 
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Nov. TERM jon, Well recover on either the second count for goods &c. 


“*__, sold and delivered or on the third for account stated. 
M. R. § H. It was also assigned for error that the circuit court refus- 
ne 


— Y edanewtrial. \ 
Willing. The circuit court instructed the jury that if they should 
Where a__ be of opinion that the sum of five hundred and thirty dollars 


resi ex- was actually received by the paying teller and not returned 
drawn by to the defendant, they should credit the defendant by this 
Pose alge sum, but if they should be of opinion that it was not so re- 
consideration ceived, or if received, was returned to the defendant, they 
area? ought not to credit the amount thereof to the defendant. 
= ser The jury undoubtedly had evidence enough before them to 
tested for non justify them in finding for the plaintiff. The instruction 
is song oo given by the court was_as full and favorable for the defend- 
may be recov- ant as could he reasonably asked. ‘ 
som ofas. The defendant also objected to Rogers as a witness rend- 
nm ea ered incompetent by interest. The testimony of witness 
Young in the first instance, and of Rogers in the second, 
shows plainly that he Rogers had no interest in the subject 


matter of litigation. 

For the reason above given the judgment of the circuit 
court is affirmed. 
Note.—The points and citation of authorities by council, 
were not sent by the clerk to the reporter with the decisions 
of this term. 
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Dickey and others v. Matecur. 


1. The 10th sect. of the act concerning wills and testaments of Feb'y 
19th 1835, (see R. C- 1825, p. 792,) giving to the circuit court ju- 
risdiction of the probate of wills in certain cases, is not inconsis- 
tent with the 6th section of the act concerning courts of 7th Jan’y 
1825, (R. C, 1825, p. 270) providing, that the several courts of pro 


bate shall have exclusive original jurisdiction in all cases in rela i 
tion to the probate of last wills and testaments, §c.”’.and the 4th i 
sect- of the act of Jan’y 2nd 1827 by which the probate court was 7 
abolished, and all its jurisdiction transferred to the county court x 
2. The circuit court, in entertaining a petition to establish a will,, BT, 
which has been rejected by the county court, does notexercise any e 
original jurisdiction. The legislature may provide other modes, "| 


besides the ordinary form of appeal, by which the controlling pow- 
er of the circuit court may be exercised, and in the 10th seet. of the 
act concerning wills and testaments, (R. C. 1825, p. 792,) they , 
have made such provision. 

i Whether a will is destroyed before or after the death of the testator, 
if destroyed without his knowledge or consent, it docs not céase to 
be his will, and its contents may be established by competent proof. 

4. One witness is sufficient to establish the contents off loat will. _ 

5. Probate may he granted of so much of a will as can be proved. ig 

6. The rule, that when a demurrer is over ruled and not withdrawn it W 
remains on the record a confession of the facts set forth in the plea- 
ding demurred to, dees not apply where the court does not-give 
judgment om the demurrer but saffers the parties to go before a ju- 
ty on issues made up under the dirertion of the court, svch subse- 


M 


braced s clad 
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SEPT. TERM quent action of the court amounts to an implied withdrawel of the 
1839 demurrer. 
——~——— 7. The 10th sect. of the act of 1825, concerning wills and testaments, 
we 5 gu providing that the verdict 6fthe jury shall be final as to the facts, 
va. precludes the Supreme Court from enqniry into the sufficiency of 
Malechi. the evidence to sustain the verdict of the jury, in proceedings un- 
der that section; but asin other cases, if the court permit illegal 
testimony to go to the jury, the Sup. Court has power to correct 


such error. 
8. The introduction of incompetent testimony, is as'mueh an -errorof 


le was Cyiving of wrong instfactions, and it is a matter whieh 
the Sup. Court will look into. 

9. A devisce, who is also heir at law, is a competent witness to estab- 
lish the contents of a will Jost or destroyed, when ‘he has no inter 
est inthe event, or when the establishment of the will is against 


the interest he would have as heir. 
Opinion of the court delivered by Napton Judge.* 


One Antoine Simmino of St. Genevive County, about the 
5th of January 1833, made his last will and executed it ac- 
cording to law, in the presence of two witnesses John Find- 
ly and John Blital Beauvais, and died about four or five days 
after making his.said will. John Campbell and Ebenezer 
Dickey, who had married sisters of Simmino, were appoin- 
ted Executors ‘by the will. Immediately after tho execu- 
tion of the will by Simmino, who was proved to have been 
of disposing mind at the time, he handed the will to Camp- 
bell and requested him to piace it in his (Simmino’s) pocket 
book, and put the pocket book in his (Simmino’s) desk, which i 
was in the room where he lay. Campbell did as he was di- os 
rected: but’ on the morning after the death of Simmino; fon 
Campbell and Dickey, the executors named in the will, went plaj 
to Simmino’s house to take possession of the will, but could The 
not find it; nor has it ever been produced since. There was mei 
proof conducing to show that the will was in existence, on ~ 
the evening before the testator died, and also on the mor- ores 
viing’after, in the course of which it disappeared. Ji also ap- othe 
pears ‘from the testimony, that the provision of the will the y 
was in accordance with the previously fixed intentions of the en, 
testator frequently expressed to various individuals. 


*Judge McGirk absent daring the present term of’ this 
Court. ' 
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Malechi, to whom a considerable real and personal proper- 
ty had been left by the will, by his Guardian Ichabod Sar- 
gent presented his petition to the County Court of St. Gen- 
evieve County, praying that the paper writing,annexed to 
his petition, purporting to be the substance of the will of 
Simmino, might be admitted to probate, and calling on the 
lieirs at law to shew cause &c. and requiring them to an- 
swer on oath touching the premises. The cause came on to 
a hearing in the County Court, and that Court ,adjudged 
that there was no such last will and testament of Simmino 
as Malechi in his petition had alleged. 

In June 1836, the defendant in error, Francis Malechi, 
by his guardian, filed his petition in the Circuit Court, pray- 
ing to have the will established, reciting the rejection of the 
same-by the County Court, and citing the heirs at law to ap- 
pear. The heirs at law, plaintiffs in error, appeared and 
plead first to the jurisdiction of the Court, alledging substan- 
tially, that the matters in the petition had been fully, adju- 
dicated in the County Court, and that, that Court had ex- 
clusive jurisdiction. To. this the petitioner demurred, and 
the Court. sustained the demurrer. The heirs at law then 
demurred to the petition, which demurrer was overruled: 
and afterwards they put ina plea in bar grounded on. the 
former adjudication by the County court; to which plea, 
plaintiff in error demurred, and the demurrer was sustained. 
The case was then submitted to the jury, upon an issue 
made up by the parties vader the direction of the court; and 
a verdict was found for, the petitioner:.a new. trial.was 
granted at the instance of the defendants in error, and an- 
other issue made up, and upon that issue the jugy:found for 
the petitioner the ,will as,annexed to, jis petition. .A mo- 
lion was made by the heirs at law for another new trial, 
and in,arrest of judgment, both,of which, were refused,.and 
the heirs at law. have appealed to this court. | There, were 

four bills. of exceptions taken on the trial of the, issues in. the 
circuit court containing the entire testimony; which,seems 
\o have consisted altogether of depositions.T hese depositions 
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In January 1833, Ebenezer Dickey took out letters of ad- SPt, "Ham 
ministration upon the estate of Simmino, and proceeded to , 
act under the same. About the first of March 1534, Francis Dickey and 
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were taken by consent of parties, waving any exceptions to 
their formality, as to time, place, notice &c:; but the plain- 
tiffs in error, reserving to themselves, the privilege of objec- 
ting to the testimony on the trial for incompetency or ir- 
relevancy. 


The provisions of the will were established by the testi- 
mony of Joseph D. Grafton, who drew it up; neither of the 


subscribing witnesses being privy to its contents. The de- 
position of Ebenezer Dickey and John Campbel, the two ex- 
ecutors named in the will, and who had married sisters of 
the deceased; were also read in evidence, together with so 
much of the affidavit of Ebenezer Dickey, ‘as related to his 
belief in the existence of a will, and that after the most dili- 
gent search, it could not be found. Objections were taken 
to the reading of the depositions on the ground of incom- 
petency and irrelevancy; and to the deposition of Ebenezer 
Dickey, because he was a party to the cause. After closing 
the testimony, the defendants asked the court for the follow- 
ing instructions to the jury. 

“1, That if they do not believe that the said supposed will 
“existed at, and after the death of the said Antoine Simmi- 
‘no, they must find for the defendants. 

«2. That if they believe that the supposed will was lost, or 
“destroyed, before the death of the said Antoine Simmino, 
“by his consent, connivance or direction, they must find for 
“the defendants. 

«3, That unlessthey believe the said paper purporting tobe 
“the last will and testament of Antoine Simmino, was sign- 
“ed by said Antoine Simmino, with a full knowledge of all 
“its provisions, or by some person for him by his direetions, 
“they must find for the defendants. 

“4, That if the said supposed will was lost, or destroyed, 
“two witnesses who read the will prove its existence 4! 
“and after the death of the testator, remmember its contents 
‘sand depose to itstenor, are necessary to establish the samo 

«5. That in the event of the loss or destruction of said 
«will, it will require the testimony of two witnesses to ee 
“tablish the contents thereof, and that one witness 1s no 
“sufficient. 
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«6. That the whole provisions of the will must be estab *®#¥t.. Tsa 
“lished, and not a part only, and if the jury are satisfied 3 
“that the facts proved establish a part only of the provisions Dickey and 
“of the will, they must find for the defendants. ohare 

The court gave the second and third instructions asked. Malechi. 

and refused to give the first, fourth, fifth and sixth instruc- 
tions, and jin lieu thereof instructed the jury, that one wit- 
ness was sufficient to establish the contents of a will, after 
the excution of the will has been proven by two subscribing 
witnesses, and also that they might find such parts of the 
will as were proved without finding any thing in regard to 
the residue, and also that it was not necessary to prove that 
the will existed at, or after the death of the testator. 

Defendarits excepted to the giving of the several instruc- 
tions given, and the refusal to give those asked for, and af- 
ter the verdict of the jury for the petitioner, moved fora 
new trial which was refused, and afterwards in arrest of 
judgment, which was also overruled. if 

The appellants have made various points, on which they 
rely for a reversal of this judgment, but it is believed that 
though couched in different terms, and presented under a va- 
riety of aspects, they are substantially as follows. 

1. That the circuit court had no jurisdiction over the sub- 
ject matter presented in the petition of Francis Male:chi; 
but that the jurisdiction was exclusively in the county court, 

2. That the circuit courterred in giving improper instruc- 
tions, and in refusing those asked for by defendants. 

3 That the court admitted improper and incompetent tes- 


timony on the trial. Mann pr 


First. The petition of Malechi was founded on the 10th sec- act con- 


Shit bok ing will 
tion of the act respecting wills, (rev, co’25 p. 792,) this sec- ong testa. 


; 1 “ ill j ihi . ments of Feb. 
tion provides that, “where any will is exhibited to be prov Toth 1895, «R, 
ed, (in the county court) the court or clerk may immediate- c, 1825, p. 7- 


ly receive the proof and grant a certificate of probate; or if ny — 


such will be rejected, a certificate of rejection. If any per- court jurie- 


ep diction of th 
sons interested shall, within five years thereafter appear; probate of " 


sand by his petition to the circuit court of the proper county, = in cer. 
a ani ain cases, is 
contest the validity of the;will proved; or pray to have anot ineonsic- 


will proved. that has been rejected, an issue shall be made ag ane 
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1839. UP Whether the writing produced be the will of the testator 


. ~ or not, which shall be triéd by the court, or by a jury, if 


Dickey and either party require it. 
others Rael i . eo) Sigs dil’ Sib) gg 
vs, The objection urged to the exercise of jurisdiction in this 


PR pss ype case, rests on the provision of the act of 1825, by which, 


cerning the courts of probate were invested with exclusive original 


ih iii 909 lies ; rR 
Jan'y 1825, 4 jurisdiction in all cases, relative to the probate of last wills 


[R.C. 125, P and testaments, the granting letters feraneety and re- 
270] provid. 


ding that the pealing the same &c. and upon the act of 2nd Jan’y 1827, 


oa by which, the probate court was abolished and all itsjuris- 


shall have ex- diction transfered to the county court, 
clusive origi- 


nal jurisdic. | 1 do not see that the circuit court in entertaining the pe- 


tion “9 — 4- tition of Malechi, did excercise any original juriedicGon. 
ses relative 


the probate The respective provisions of the two acts akve recited are 
a entirely consistent with each other. The legislature may 
&e, andthe wundoubtedly provide other modes besides the ordinary form 


dth sec. of the : 4 
act. of Jan. 2d of appeal, by which the controlling power of the circuit court 


1s 37, by may be exercised, and in the 10th section of the act respect- 
which the 


probate court ing wills and testaments. they have made such a provision. 
nt “ The recital in the petition of the rejection of the supposed 
risiictien will by the county court, with the annexation of the record 
oes : of the judgement of the county court proving that fact was 


the « 
sufficient to give jurisdiction to the circuit court. The judg- 

The cireuit ment of the county court; in which they found that no such 
court in : og _ Will as the paper writing presented to them existed, was a 
petition to es- ‘he irtual certificate of rejection, sufficient to authorise the pe- 


tablish awi 
writol: tenn ' titioner to proceed under the 30th section, and demand a re- 


08 —_ view of that judgment in the circuit court. The cicuit 
yy Thecounty * ” e ° 
court, dees Court did not therefore err in overruling the demurrer to the 


not exereise Hetition, and in sustaining the demurrers to the pleas of the 
any original D 


jurisdiction, defendants. 
a any qua Second. The first instruction asked for by defendants, and 
bie er a refused by the court, wis, that ifthe jury do not believe that 
sides the ordis the Said supposed will éxisted at, aud after the death of the 


sdaadeke said Antoine Simmino, they ‘must find for the deferidants: 
whieh the », This instruction was Very properly refased by the court, 


controlling. 


powerof the Whether ‘the’ will was destroyed before, or after the death'of 


circuit —— the testator: if it’ was destroyed without his khowWledge, or 
may ibe c 
cided, ey ‘ja Cohsent) it did not ceasé to’ be his’ will, and its contents could 


sonnet 
court. 
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be established by competent proof: The cases cited’ at the ma3o. 


bar in support of the principle 'laid down) in this instruction ____, 


have not been: produced, bat I: apprehend ‘that the courts Digher. gat 
have never ‘gone farther than to’ declare that proof of the vs. 


non existence ofa will before the death of the testator might Mslechi. 


be presumptive evidence of its revocation ahd threw the the doth sect. 
burthen of proof ofthe party setting up'therwill, it requi- oo.cerning 


ered satisfactory ‘proof of its loss or destruction. But the wills and tes- 
taments, (R 


principle laid down in'the insructions asked, would open the c. 1895, p. 7- 


door to knavery and fraud, and place it in the power of the Fi fe A 


dishonest to frustrate that disposition which every man has such provi 
ait . e sion, . 
a right to make of his'own property.’ Here the court gave yw) oo, 5 


the second: insruction asked, which embraced the true law, will is de- 
* P . stroyed be- 
and which was much more applicable to the evidence, than ¢or¢" or after 


the first could have been, admitting it to have been abstract- the death of 
: the testator, 


ly true. The testimony of Dickey, who was named. in ‘the if destroyed 


: ; i. 
will as one of the executors, was that he saw the will about wero in TA 


sun set, of the evening preceeding the morning when Sim- consent, it 
e vi $a: rg a ‘ : docs not 
mino died: that he was with Simmino from the time he last cease to be 


; saw the will until Simmino died; and during that time, Sim-}'s Will, and 


; ‘ , ‘ wey? , , its contents 
mino expressed no dissatisfaction with the will, indeed, said may be estab- 


nothing relating to it, and that Simmino could not have pouty. 
destroyed the will without his knowledge. The evidence of proof. 
Findley, one of the subscribing witnesses was that Campbell, 

one of the executors named in the will, in a conversation had * 
with witness on the morning of the funeral ofthe deceased, 
informed witness, that the will was in existence: that Sim- 
mino had made no alteration in the will, but that it remained 

the same as it was drawn by Mr. Grafton, and witnessed by 

him, Findley. Dickey also testified that on the day after 

the funeral, when he and Campbell went to get the will, for 

the purpose of proceeding underit, they were unable to find it 

and Campbell ebserved to him, “he wished he (Dickey) had 
come sooner, it would have saved'trouble, as the wil! could 

not have been gone above ‘half an hour”; Findley also testfi- 

ed that he heard: Bazil Simmino, a brother of the decedsed, 

say, with an oath, that his sister, the-wife of John Oampbell, 
would give hin the will, and he would:déstro i; giving as. 

a reason for its destruction, ‘that the will was“ungrateful’” 
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sert, TERM towards the family of Antoine Simmino; as it gave the grea- 
‘_, ter part of his property to a half negro. 

Dickey and Upon this state of evidence, the instruction given was 
others surely strong enough for the defendants, “that if they be- 
Malechi. lieve that the supposed will was lost or destroyed before 

the death of Antoine Simmino by his consent, connivance or 
direction, they must find for defendants.” 

Onewitness he fourth and fifth instructions are in substance, that 
is sufficient two witnesses are necessary to establish the contents of a 
to establish 4 , , ni dae 
the contents lost will. This point was expressly adjudicated upon a re- 
of a lost will. view of the authorities by this court in the case of Graham 

and others vs. O’Fallon ex’r of Mullanphy, 4 Mo. Rep. 601. 
There was no error in refusing these instructions. 

The next instruction, the refusal of which is complained 
of, was that the whole provisions of the will must be estab- 
lished and not a part only and if the jury are satisfied that 

reewand the facts proved establish a part only of the provisions of 
be granted of the will, they must find for the defendants. This point has 

0 much of also been settled by this court in the case of Jackson vs, 

proved. Jackson and others 4 Mo. Rep. 211, in which the court held 

that so much of the will as can be proved may be admitted 
to probate. 

Third. The only point remaining for consideration is re- 
lative to the admission of improper testimony. It is urged 

’ by counsel for defendant in error, that inasmuch as_ the de- 
fendant below demurred to the petition, and the demurrer 
was overruled and never withdrawn, the demurrer remains 
on the record a confession of the facts of the petition, and 
this court is precluded from inquiring into the testimony ei- 
ther as to its sufficiency or legal aamissibility. This was 
the strict rule of law in England and may be so here, but 

Ps Pam apprehend that where the court dves not give judgment 

demurrer is On the demurrer, but proceeds to suffer the parties to go be- 

ety and fore a jury on the issues made up under the direction of the 
drawn, it re-court it amounts to an implied withdrawal of the demurrer 
tata er and it is too late now for the defendant in error to rely on 

+ eat by the technical advantage of which he might possibly have 

im the plead- availed himself in the circuit court. It would be allowing 


ing demurred him to take advantage of his own laches for had he moved 
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for a judgment onthe demurrer in’ the court below; the *=T. TERM 
opposite party would no doubt have asked and obtained 

leave to withdrawitheir demurrer, such being I believe the Dickey and 
uniform practice in this state, restricted only by the power °*her# 


vs. 
of the court to impose terms on the party asking fora leave Malechi. 
to withdraw. 49, does ‘Bot 
It is alse urged, that as there were two verdicts in this apply —— 
. one * r 
case for the petitioner, and consequently one new trial ee vive iude- 
granted, the law in relation to the granting of a second + a yl 
new trial, by which the court is restricted to cases where suffers the 
the jury have misbehaved or have erred in matters of law, Esteves jue 


is applicable to the reviewing powers of thiscourt. The on issues 
. . . . . nade u un- 
statute under which this application was made is also refer- ows shat Aine, 


red to. That statute provides “that the verdict of the ju- tion of the 


A court, such 
ry, or the judgment of the court,shall be final as to the subsequent 
facts, saving to the court the right of granting a new trial —— 
as in other cases, and to either party an appeal in matters mounts to an 


. . implied with- 
of law to the Supreme Court, as in other cases”. By this Tcl af the 


understand that this court cannot enquire into the sufficien- 4¢™™Te"- 
cy of the evidence to sustain the verdict of the jury, but ‘he 10th 
that, as in other cases, if the court have allowed illegal tes- °°" oS 


act ef 1835, 


timony to go to the jury, this court has power to correct tt pase 
° . . ° . Wills an es- 
such error. The introduction of incompetent testimony is taments, pro- 


as much an error of !aw as the giving of wrong instruc- viding that 
vad the verdict of 


tions and it is a matter which the court will look into. Thethe jury shall 


‘ : . ‘ . be final as to 
act in relation to new trials has no application, except t0 facts, pre: 


the objection urged in this court that the circuit court over- cludes the 


. aie 2 Sup. Court 
ruled this second application for a new trial. _ In support of from enquir- 


which objection the plaintiff in error should have made out isienes ot 
the existence of one of the two state of facts pointed outthe evidence 


at , ., to sustain t! 
in the law to justify the granting of a second new trial.— \ordiet of the 


Nothing appears on the record to show either that there jury, in = 
was any misbehavior of the jury, or any error of law com- der that sect ; 
mitted by them. The jury are clearly not responsible for pays Lake al 
the correctness of the law as given by the court, but a fail- court permit 


rs ._ illegal testi- 
ure to obey its instructions, ora misunderstanding of their mony to go to 


meaning as evidenced by the facts found in their verdict, ov iq7, the 
must be the error of law contemplated in this section of the has power to 


statute, Hill vs Wilkins 4 Mo. Rep. 86, correct euch 


error, 


Si eR RE OR RS Sp. 5 


ie sy 
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“1839 Believing then that this courtis:not precluded from exam 
; "__, ining the legality of the testimony offered on the trial I PFO» 
Dickey and. ceed to notice the portions of the written testimony objec: 
= tedto. The reading of all the depositions. was objected :to 
Malechi. by the defendants below upon the general charge of incom- 
The introdue- Petency and irrelavency. This court has often determined 
ae or incom that such general and sweeping objections are: insufficient. 
c a . 

mony isas The party must point out the objections more specifically to 
ror of laws, authorize this court to interfere. I, however, see nothing il 
the giving of legal or irrelevant in the testimony to which these general 


outnans & objections were taken. But the defendants specified more 
oe th“ particularly their objections to the admission of Dickey’s 
Sup. Court deposition; to the reading of this deposition, it appears from 
will look into. the bill of exceptions, defendants objected ‘as being both ir- 
relavent and incompetent, the said Dickey being one of the 
defendants in the cause.” The decisions of this court would, 
I believe. sustain me in saying that it does not appear from 
this record that Dickey was in fact a defendant and that the 
defendants assertion that he was, in the motion to exclude 
the deposition, was no proof of this fact and the court might 
have overruled the motion on the ground that the faets 
stated in the motion were not true. Im Davidson vs. Peck 
(4 Mo. Rep. 435) it was held that where the circuit court 
overruled a motion to exclude certain depositions on‘account 
of alleged informalities in their execution, and the faet of 
such informalities existing is not preserved by bill of excep- 
tions, this court cannot know but that the circuit court over- 
ruled the motion because the facts stated in the motion did 
not exist or were falsely stated. In Cozzens vs. Gillespie (4 
Mo. Rep. $2.) the defendant offered to read the deposition 
of one Walter D. Scott, and objections were made to the 
same on the ground that Scott was interested, and to show 
the interest, it was proved that ‘defendant and one Walter 
D. Scott had once been partners,” it was held that the iden- 
tity of witness with the person who had once been the part- 
ner of the defendant was not proved, and could not bein- 
ferred from the identity of | names, and ‘the deposition ‘was 
therefore admissible. These cases seem to establish thevin- 
sufficiency of the objections heré taken to Dickey’s testimo- 
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ny, but I am unwilling to to rést an opinion on the technical sert. reex 
difficulty sustained by these'cases, conceiving that the facts 
stated in the motion in the one case and in the bill of excep- Dickey and 
tions in'the other, raiséd a violent presumption of their thers 
truth, especially as they wére uncontrovertéd in the cir- Malechi. 
cuit court. 
This deposition was admissible, as I think, upon other 

grounds. The proceeding had in this case, though the 

heirs at law are made nominal parties, was in truth in. the 

nature of an exparte proceeding. It wasa revival of the 

same proceeding in the circuit court which had: been pre- 

viously had in the county court. There can be no question 

that in the county court the deposition or answer of Dick- 

ey, orany other heir, could have been read unless objected 

toon other grounds than the mere fact that he had been 

cited as one of the heirs at law, and consequently stood on 

ihe record as one of the defendants. In truth, the citation, 

isfor them to appear and show cause &c. why the paper 

hall not be established. The same legal rules that govern. 

ihe investigation ih the county court mist apply in the cir- 

cuit court.. Ihe deposition of Dickey was nothing more 

nor less than his answer on oath to certain interrogatories 
propounded by the petitioner. Whether he could be com- 

pelled to answer or not is no question raised by this record. 

No subpeena ad testificandum was issued. The deposition 

seems to have been voluntarily made, and whether admissi- 

bleas evidence on the trial or not, must depend, not on the 
question whether he was a defendant, but whether there 

was no other objection to him on account of a personal 

disability or an mterest in the event. The interest of Dick- 

ey was clearly against the party calling him—he was one A devisee, 
of the heirs at law and from the contents of the will as pro- ao tags 
ved by Mr. Gratton, liis share of the estate as heir, ‘would oe ge ll 
have greatly exceeded the trifling legacy which had been to establish 
left him in’ thé’ will.” ‘The principle decided in Graham’ vs. {f° Contstts 


ofa will lost 


O'Fallon ex’r of Mullanphy, is there applicable. On the or destroyed, 
i dilah n a Cams hist ‘ . when he has 
cround of interest ‘there could be no objection to Dickey no interest in 


even had hé’béeni’a patty de facto. ‘It maybe questioned the event. or 


> Sie _.. When the es- 
Whether he could not have voluntarily waived the privi- tablishment 
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strt. <ter™ lege which that position gave him and his deposition be read, 
pe? His admission*could have been proved and wh i 
eS y not his vol- 
Dickey and entary admission under oath. But whether a party in in- 
others’ terest, Dickeys testimony, whether in the shape of.a depo- 
Malechi. sition, inanswer to interrogatories, orasan answer to thecita- 
of the will is ton following the petition, was good evidence either in the 
——— yo county or circuit court, unless some other objection to it 
would have e@Xisted besides what is founded on the fact of his being a 
as heir party. 

Any other construction of the law would lead to intoler- 
able consequences. A party seeking to establish a lost will 
is bound to cite the heirs at law. The relations of' a testa- 
tor are most likely to be the persons most conversant with 
his intentions and around and about his person and house 
during his last illness. If the testimony of all these persons 
must be excluded on the ground of their being parties, and 
they are necessarily made parties in such proceedings, it 
must beeeme exceedingly difficult in most cases, and in ma- 
ny cases absolutely impracticable, to establish most of the 
facts necessary to authorise the probate of a lost will. It 
places it in the power of the persons most likely to be in- 
terested in suppressing the will to shut out all investigation 
and shield themselves under a rule of law from all responsi- 
bility. Sucha state of things could never have been con- 
templated either by our statute law regulating proceedings 
to establish wills, or sanctioned by the common law rules of 
evidence. Judgment affirmed. 

Cole for Appellee. 

Ist. The circuit court had jurisdiction of the case. 

2nd, The defendants as to the facts of the case are con- 
cluded by their demurrer on the record. 

3rd. That the question “Testamentum vel non,” is a ques- 
tion of fact not to be enquired into by the appellate court. 

4th. The circuit court has committed no error in matter 
of law that will justify a reversal of the judgment. 

Scott and Zeigler for Appellants. 

1. That nolegal will was ever presented to the county court 
or clerk thereof to be probated, proved, or established, ac- 
cording to law. 
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2. There was no legal rejection of the said supposed will **?™. "rau 
; , ‘T1839. 
by the county court on which to found the application to 
have the same established in the circuit court on petition. Dickey and 
3. That the circuit court had no jurisdiction over the = 
subject matter presented to them in the petition of said Mal+ Mialechi. 
echi to have the will established, but that the jurisdiction 
was exclusively in the county court. 
4. There was no evidence that the said supposed will ex- 
isted at and up to the time of the death of the testator, or 
that any search or enquiry had been made for the original 
5. That the petition tothe circuit court to establish the 
supposed will did not state that the will existed’ at the time 
of the death of the testator, and had not been destroyed or 
cancelled by himself, and that diligent search had been made 
therefor. 
6. That the said petition to the circuit court did not state 
the whole provisions of the said supposed will, but the sub- 
stance of particular provisions and in part only. 
7. That there was not sufficient or competent proof of 
the contents of the said will for they must all be fully pro- 
ved. 
8. That the circuit court admitted improper and incom- 
petent testimony on the trial of the cause in the circuit 
court. 
9. That the circuit court erred in overruling the- demur 
rer filed by the defendants below to the petition and exhib- 
its of the petitioner. 
10; That the circuit court erred in sustaining the demur- 
rer of the said Malechi, the petitioner, to the plea in: bar of 
former recovery and adjudication filed by the defendants in 
the court below. 
1l. That the circuit court erred im setting aside the non 
suit for the reason that no sufficient grounds were shewn to 
justify the court for so doing. 
12. That the circuit court eught to have arrested the 
judgment on the reasons filed in that behalf. 
13. That the circuit court in the giving of some and refu- 
sing to give others of the instructions asked to be given or 
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srrt. ‘teR™ lege which that position gave him and his deposition be read, 
oe? His admission*could have been proved and why not his vol- 
NOE Sy ob 
Dickey and entary admission under oath. But whether a party in in- 
others’ terest, Dickeys testimony, whether in the shape of.a depo- 
Malechi. sition, inanswer to interrogatories, orasan answer to thecita- 
of the will js 10m following the petition, was good evidence either in the 
ae county or circuit court, unless some other objection toit 
would have @Xisted besides what is founded on the fact of his being a 
as heir party. 

Any other construction of the law would lead to intoler- 
able consequences. A party seeking to establish a lost will 
is bound to cite the heirs at law. The relations of a testa- 
tor are most likely to be the persons most conversant with 
his intentions and around and about his person and house 
during his last illness. If the testimony of all these persons 
must be excluded on the ground of their being parties, and 
they are necessarily made parties in such proceedings, it 
must beeome exceedingly difficult in most cases, and in ma- 
ny cases absolutely impracticable, to establish most of the 
facts necessary to authorise the probate of a lost will. It 
places it in the power of the persons most likely to be in- 
terested in suppressing the will to shut out all investigation 
and shield themselves under a rule of law from all responsi- 
bility. Sucha state of things could never have been con- 
templated either by our statute law regulating proceedings 
to establish wills, or sanctioned by the common law rules of 
evidence. Judgment affirmed. 

Cole for Appellee. 

Ist. The circuit court had jurisdiction of the case. 

2nd, The defendants as to the facts of the case are con- 
cluded by their demurrer on the record. 

3rd. That the question “Testamentum vel non,” is a ques- 
tion of fact not to be enquired into by the appellate court. 

4th. The circuit court has committed ne error in matter 
of law that will justify a reversal of the judgment. 

Scott and Zeigler for Appellants. 

1. That nolegal will was ever presented to the county court 
or clerk thereof to be probated, proved, or established, ac- 
cording to law. 
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by the county court on which to found the application to 


3. That the circuit court had no jurisdiction over the 


subject matter presented to them in the petition of said Mal Malechi. 


echi to have the will established, but that the jurisdiction 
was exclusively in the county court. 

4, There was no evidence that the said supposed will ex- 
isted at and up to the time of the death of the testator, or 
that any search or enquiry had been made for the original 

5. That the petition tothe circuit court to establish the 
supposed will did not state that the will existed at the time 
of the death of the testator, and had not been destroyed or 
cancelled by himself, and that diligent search had been made 
therefor. 

6. That the said petition to the circuit court did not state 
the whole provisions of the said supposed will, but the sub- 
stance of particular provisions and in partonly. ~ 

7. That there was not sufficient or competent proof of 
the contents of the said will fer they must all be fully pro- 
ved. 

8. That the circuit court admitted improper and incom- 
petent testimony on the trial of the cause in the circuit 
court. 

9. That the circuit court erred in overruling the demur 
rer filed by the defendants below to the petition and exhib- 
its of the petitioner. 

10. That the circuit court erred in sustaining the demur- 


rer of the said Malechi, the petitioner, to the plea in: bar of 


former recovery and adjudication filed by the defendants in 
the court below. 

ll. That the circuit court erred im setting aside the non 
suit for the reason that no sufficient grounds were shewn to 
justify the court for so doing. 

12. That the circuit court eught to have arrested the: 
judgment on the reasons filed in that behalf. 

13. That the circuit court in the giving of some and refu- 






2. There was no legal rejection of the said supposed will **?T. 77=™ 


J ? e ° . °*,* a 
have the same established in the circuit court on petition. Dickey and 


sing to give others of the instructions asked to be given or 
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SEPT. TERM rejected to the jury on the trial. See bill .of exceptions 


Nos. 2 and 3. 


Dickey and 14 Thatitis entirely too uncertain from the testimony what 


others 
¥s. 


Malechi, 


the several provisions of the will were, even supposing such 
a will to have once existed. 

15. That unless the whole provisions of the will;are pro- 
ved the court cannot five it the proper construction, or cary 
ry into effect the intention of the testater according to the 
statute. 

16. That two witnesses are equally neccssary to prove 
the contents of .a.last written will asin the case of a non- 
cupative will. 


Cuvurcn vs. Brinemaxn & wire. 

. Action of slander—plea, that the slanderous words were spoken on 
the authority and information of one S. and that at the time of 
speaking the words, defendant gave the name of the author. Held 
to bea good plea of justification. 

. But to sustain this plea, the defendant is bound. to prove that the 
words were actually spoken by the person whose name was given 
upas the author. 

3. Where the slunder mputed was in relation tothe erime of. passing 
counterfeit money, there must be a colloquium in the declaration 
averring that deft. spoke the words ofand concerning pltifs commie 
sion of the offence of passing counterfeit money, knowing the same 
te be counterfeit. 

4, The want of this averment in the declaration is not aided by the in- 
nuendc, 


Opinion of the Court delivered by Napton Judge. 


Church sued Bridgman and wife. in the circuit court of 
St. Genevieve county for:slanderous words spoken of him 
by the wife of Bridgman. The slanderous words charged 
in the declaration were that defendant said “that he (mean- 
ing Church,) was packing up to go.away/and that he-wasa 
good deal behind hand, and that he. was in the habit of hand- 
ling and passing counterfgit money, (meaning ‘that he the 
said Church knew, the sdme to be counterfeit,) that» he. had 
passed a counterfeit ten dollar note.on one Simms, (meaning 
what is usuallyicalled a ten dollar bank note, and meaping 
that the said Church knew the same to be countesfeit,) pus 
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that he got -his counterfeit money from the, same place S#?t_ TEAM 
where he bought his goods, (meaning that the said Church , 
knew the same to be counterfeit,) and.came down here, Chuteh 
(meaning the county of St. Genevieve,) and passed it off pi itpend 
when and as, he could and that he, (meaning the,saidChurch) _ wife. 
had taken counterfeit money and goods back in the ‘county 

and’ purchased horses, (meaning that he the said Church had 

bought horses and paid for them in counterfeit money and 

which he the said Churth knew tobe counterfeit,) and that 

all this was.no secret it being all over town, (meaning the 

town of St. Genevieve, in the county | of St. Genevieve,) 

Xe.” Defendants pleaded the geueral issue anda special 

lea in justification. The special plea alleged that before 

the speaking-of the-words charged, the defendant*had been 

told by ene Simms. that the said plaintiff war a good déal 

behind and that he intended to. go away, that the plaintiff 

was in the habit of passing bad money and that-he (Church) 

had changed a twenty dollar bill for him, (Simms) and—that 

Church gave him a ten dollar counterfeit bill, and that it was 

the general report)in tewn that he got the counterfeit and 

bad money. from the same place whiere he got his goods, and 

came down here te pass it off, thatit' was no,seeret but gen- 

erally known. throughout the town, and that at the time, of 
speaking the words. charged, she, the said defendant, declared 

in the presenceand hearing ofall to whomshe spoke the, werds 

she had heard, and been: toldithesame by thesaid Simms. -I¢- 

sue was taken upon ‘this plea, and;upon the plea of not-guil- 

ty; the parties went to trial, and the jury returned a gener- 

al verdict not guilty: amotion was made for a new -trial be- 

cause the verdict was without evidence, and not sustained 

by the evidence, and against law, which was overruled, and 

the plaintiff appealed to this court, The bill of exceptions 

shows the substance of the evidence to lave been. as fol- 

lows: one -Adams testified-on behalf of plaintiff, that he called 

at Mr. Bridgman’s:house, and Mr..Bridgman enquired. of him 

how Church came ony if he was not going away;that Mr. 

Simms had told him on ithe,day, befere, ; that ,he:heard-he 

was packing» up'to go away, that he was agood deal jbe- 

hind hand, aud: ihe (Sitams). told/her; that he, heard he was 
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surt. tee@ fh the habit of handling and passing bad money; that fe Mad 
_____, changed a twenty dollar noteffor him Simms; and Church gave 
Church him aten dollar counterfeit note on the United States Bank, 
Bridgman ang 22d that it was the general opininion,or report in town ,that 
wife. he got this counterfeit or bad money, from the same place 
where he got his goods, and that down here he passed it off 
where, and ashe could, and that it was also thought he took 
some goods, and some such counterfeit money out back in 
the county, and bought horses with it to bring here and sell; 
she said that it was told to her as no secret, Mr. Simms had 
told her, and told her as no secret, for it was all through 
town. The witness also proved that Church was a mer- 

chant. 

James Simms testified, that he had a conversation with 
Mrs. Bridgman about November 1837, and that in that con- 
versation he stated to her that Church had changed a twen- 
ty dollar bank note for him, and had given him in exchange 
a ten dollar note on the Bank of the United States, which 
note he had passed to C. C. Valle, who after having had the 
same examined had returned the same to witness, stating 
that it was believed that the note was counterfeit. Witness 
took back the note and returned the same to Church who 
took it and gave him good money. Witness stated that he 
made no other statement to Mrs. B. in relation to Church, 
or his conduct, or about this matter in dispute and that even 
the above was stated to get rid of the conversation in rela- 
tion to Church. W. Scott also testified that Mrs. Bridgman, 
one of the defendants, had brought him a note to collect on 
Church about this time , and that she complained much of his 
neglect in failing to pay, but nothing was said in relation to 
Church’s character, or his passing counterfeit money, this 
was all the testimony in the case. 

The errors relied on by the appellant are, that the circuit 
court erred in permitting the defendants to prove that Casa 
Bridgman had heard the words spoken by an other,and 
only repeated them. ; 

2. In refusing to grant a new trial. 

The evidence objected to by appellant it seems was elie 
ted from his own witness Adams, The plaintiff did not de- 
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mur to the plea, but if the plea was bad the evidence was *#*". Teas 


1839. 
a ee a 
353. There has been much diversity of opinion both in — Chareh 


admissible under the general issue, 2 Saunders on Evidence 


England and this country, in relation to the sufficiency Of p idupenend 
such a plea as was here put in. The weight of authority is wife. 
however in support of the plea, in an action for verbal slan- 
der. In Burris vs. McCorkle (2 Brown’s Rep. 99, cited in 
Siarkie Ev. p. 471,) the rule as to oral slander is stated to 
be, that if the words aréuttered generally, the defendants 
cannot justily by giving the name of the author in his plea, 
or at the trial, it can then omy go in mitigation of damages, 
but if at the time he repeats the words, he gives the name 
of the author so that the party may have his action against 
him, it isa justification. The case of Anthony vs. Sterans 
(1 Mo. Rep. 254) does not at all militate with this doctrine. 
This court in that case held, that it was no justilication, nor 
even a mitigation of damages, for defendant to prove on the 
trial that others had spoken the slanderous words. Tat is’. 4.01 os 


certainly a very ditlerent matter from the case where a par slander--plea. 

that the slan- 
Cf derous $§ Words 
another, and at the time ot making the statement gives the Were spoken 


onthe author- 
name of his author, Karl of Northampton’s case 12 Rep. ity and ‘nfo 


130. Davis vs. Lewis 7 T. Rep. 17 cited in 2 Sand. on Ey.“ B andgbat ne 
p. o7%. I suppose the true criterion to be the guo animo the title of 
with which the words are uttered, and thoygh 1 accompanied *P°** ye . 
with the name of the author they may be repeated with SS = 
malicious intent and a mischievous effect; of this the jury autior. Held 
must be the judges. The plea was good and the evidence arto eel. 
was clearly admissable under the plea. fication.” 
The second error alledged is the refusal of the court to 
crant anew trifil because the verdict was against evidence. 
‘The testimony of Adams, sustained the plea so far as it 
went, but the testimony of Simms was a positive contradic- 


ty states the slander as on the information aud authority y 


tion of thestatement of Cassa Bridgman. To have sustain- 

ed this plea the defendants were bound to prove the slander But to sus- 
Pai: %. p Z ht i y ; — tain this plea, 

actually published bythe person whose name was given UP iho defendant 


as the author, Maitland vs. Gouldney, 2 East. 426, This is bound to 


; Vigil ‘ , : »yrove that th } 
they entirely failed to, do and defendants not having with. a ords wer 


drawn their plea of justification and the niaatidt hazing pro- wv. _ 
N 
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sert. TERM ved the slanderous words, there seems to be nothing in the 
* evidence on which the verdict could be supported, even if 
Church the jury disregarded the testimony of Simms, to whom the 
Bridpaantiend original slander was imputed, for the burthen of proof de- 
wife. volved on defendant under his special plea; but the declara- 
eye ee tion in this case is fatally defective, The slander imputed 
name was gi- Was in relation te passing counterfeit money, which is no of- 
ven up as the ¢ — i 
author, fence under our law, unless it is done knowing the same to 
Wiha be counterfeit. There is no colloquium in the declaration 
iere 1¢ > . . . 
slander impu- aVerring that defendant spoke the words of and concerning 
ted Wasim Te- the plaintifl, and of and’concéfning his commission ofgthe of- 
lution to the © ‘ : 3 7 é 
crime of pas- fence of passing counterfeit money, knowing the same to be 
sing counter- : af kere eal : é 
feit ae. counterfeit. Tie want of this averment in the colloquium 
— must be js not helped by the inuendo, Morris vs. Dyer 4 Mo. Rep. 
@ colloquium in . “7 . . . . . 
the declara- 214, Had the plaintiff got judgment in the circuit court it 
tt dat 2 Ought to have been arrested—but as the judgment below is 
spokethe for the defendant that judgment must be affirmed. Judg- 


words of and 
concerning Ment affirmed. 


pitifs commission of the offence of passing counterfeit money, knowing the same to 


be counterfeit. 
The want of this averment in the declaration is not aided by the innuendo. 


Scott and Zeigler for Appellant. 

Ist. The error of the circuit court isin permitting the de- 
fendants to prove by a witness, that the defendant Cassa 
Bridgman heard the words spoken by another and that she 
only repeated:them. On this point, see the case of Antho- 
ny vs. Stephens I vol. Mo. Rep. page 204. 

2nd. Point relied on is the error of the circuit court in re- 
fusing to grant a new trial for the reasons filed. See the 
testimony in the case, also see the decision in the case of 
Estes vs. Antrobus Ist vol. Mo. Rep’s. page 197 and_ the 
statute on the subject of new trials page 470, 3 vol. Mo. R. 
page 188 Cooper vs. Barlow. 

Brickey for Appellees. 

1. That this cause was fairly submitted to a jury upon the 
jssues joined, and the evidence of the plaintiff alone, (the 
deft’s offering no evidence,) and the jury being exclusively 
judges of all facts and circumstanges of the.case and hav- 
ing found a verdict for the defts, thereis no error in the 


court refusing a new trial. 
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2. The evidence in this case shows that if the words spo- s=Pt. Trem 
ken were slanderous, they were spoken by the wife of the 39. 
defendant in his absence, without his knowledge, conse- Church 
quently the damage, if any, must have been inconsiderable, , debian ai 
and it is a general rule where the damages must necessari- _ wife. 
ly be trifling, thecourt will not grant a new trial. 

3. The words charged and alleged to be slanderous in the 
ceclaration are not in themselves actionable and there being 
no special damages, laid or proved the plaintiff can not re- 
covers I Chit. Pl. 486-7-8. 1 Chit. pl. 381-2-3. 2 Chit. 
pl. 506-7, as to form of the plea. 3 vol. Mo. Rep. 188, 

(Cooper vs Marlow). 2 Esp. N. P. 88. 


Frasier vs. THe State. 

Indictment under the 7th sect of the act concerning grocers, (R. C, 18- 
35, p. 292,) first count charged that the def., exercising thejtrade and 
business of a grocer, did then and there sell spiritous liquors to di- 
vers slaves &c., second count, that defendant had been and was reg- 
ularly licensed to exercise the trade and business of a grocer &c. 
Held that under the indictment, it was necessary for the state to 
prove that defendant was a grocer, or acted as grocer, and the time 
of selling, as the offence of selling liquor to a slave without permit 
from his master by an unlicensed grocer, or a person who does not 
keep a grocery, is a different offence from the one charged in the in- 
dictment and the punishment is different. 


Opinion of the Court delivered by Napton Judge. 

The appellant was indicted in St. Genevive county, for sel- 
ling spiritous liquors to a slave without the permit in writing 
from his master; under the 7th section of the act concer- 
ning grocers. The indictment after laying the venue, char- 
ged that defendant “exercising the trade and business of a 
grocer, did then and there, sell spiritous liquors to divers 
slaves, to the jurors aforesaid unknown, without a permit in 
writing from the owner or possessor of such slaves, for that 
purposes first had and obtanied according to law to the evil 
example &c.” 

The second count charged that defendant had been, and 
was regularly licensed to exercise the trade and business of 
a grocer, and*then and there bring licensed to trade, and 
exercise the business of & grocer; as aforesaid did then and 
there sell spiritous liquors to a slave, the property of and 
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err. 7 belonging to one widow Larose, at the county aforesaid 


36 

¢ ee! Without any permit in writing fromthe said wid ow Larose, 

Frasier the owner and pessessor of the said slave, first had and eb. 

the State, tuned, to warrant and authorise the said Frasier to sell spir- 
itous liquors to the said slave. 

There was a verdict against the defendant and judgment 
for fifteen dollars. It was proved on the trial that defen- 
dant sold to a slave, the property of Mrs. Larose, some 
whiskey, for which he received pay from said slave, and 
there was no other evidence. 

A motion was made for a new trial because the verdict 
was against the evidence, which was overruled, and a mo- 
tion in arrest, which was also overruled. 

Bio es, Both counts in this indictment charge the defendant asa 
sec of theact grocer, and one count charges him as a licensed grocer: 
cca i there was no proof that he acted as a licensed grocer at all; 
ay eT ) the offence of selling liquor toa slave, without 2 permit from 
charges that his master, by an unlicensed grocer, ora person who does 
a not keep a grocer, is a different offence from tlic one char- 
and business ged in this indictment, and the punishment is ditlerent. The 
vl theneng Verdict of the jury for fifteen dollars, and the judgment in 
- emer pursuance thereof, preve plainly that the offence charged 
paneer di. and punished, was for selling asa grocer; there is clearly a 
begga variance between the proof and the indictment, one of the 
c unt, that essential engredients of the oflence was not proved. 

“nt wee vas he act in force at the time of finding this indictment, de- 
or iy af clared what constituted a grocer, one who deals in the sel- 
excise the ling of wines &c., and one who “deals in the selling of 
lee wae a goods &c.” 

grocer &c, No inference could be drawn, from a single act of selling 
Held that un- : ‘ . : 

derthis indict & Single pint of whiskey, that the vender was a grocer. If 
a8 nn av the oflence was equally prohibited in grocers and all others, 
the state to. the averment in the indictment, that defendant was a gro- 
— cer, might perhaps be regarded as surplusage, and the ver- 
grocer, or2e- dict be well sustained. Sut this is not the case, there is 
oe one penalty imposed on grocers, who are licensed, and an- 
_ - a other, and higher punishment, inflicted on unlicensed gro- 
affence of sel cers, and persons not exercising the trade or business of a 


pce cee grocer. Supposing the description in the first count, that 
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defendant’ was a grocer, to be rejected as surplus age, the S&PT. TERM 

, : eee ‘ pa $39. 
verdict of the jury for fifteen dollars’ could not be applicable | 
io that count, because the minimum penalty inflicted by the — Frasier 


24° ° Vs. 

statute, on such venders of liquors, is twenty dollars. hietianda 
The second count was not sustained by the evidence, for 

z mit from 


, : per 
there was no proof that he had a license, because that was jis master by 


amatter of defence, mere proper to be set up by himself, #2 uniicensce 


gwrocer, or a 


and which he might easily establish in mitigation of the of- person who 
‘ence; but it was easy to prove that he “dealt in the selling’ 70°" PO" *"? 


rrocery 
l grocery, 


{ liquor &e., and this was not done. The judgment of the a differ 
“ircuit court is reversed. seis ie ees 
Cole for Appellant. in the ini 
1. The circuit court erred, in overruling the motion in ar- {oy ene 
‘st of judgment, for the following reasons. The indict- is different 
ment counts upon two distinct oflences, with different pun 
shments, the judgment and finding of the jury are general, 
sis a misjoinder and therefore erroneous. 
2. The circuit court erred in overruling the motion_fora 
ew trial, because the evidence does not maintain the indict- 
vent. In order to convict on either count of this indictment 
i was necessary for the state to prove the material facts, 
ihe constituents of the offence as alleged; this has not been 
‘one; there was no proof that defendant was a licensed gro- 
cor, this was a material fact, and wholly omitted on the part 
i the state. 
Brickey for the State. 
1. Is there a misjoinder of counts in the indictment! 
2. Was the state bound to prove that the defendant was 
‘regular licensed grocer, having charged him so in the in- 
dictment? 


Puetps vs. Hawkins. 
Error to the Washington Circuit Court. 
seire facias cannot issue to revive a judgment confessed before the 
clerk of the circuit court in February 1820-. Theclerk, at that pe- 
riod, having no power to take confessions of judgment. 
Opinion of the court delivered by Tompkins Judge. 
Austin H. Hawkins sued Phelps in the circuit court in an 


\ 
a 
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1839, action of trover for some horses. To bring the whole mat- 
___, ter up before the court Phelps pleaded specially that Daniel 
Phelps _ Phelps deceased, in his life time, on the ninth day of Febru- 
Hawkins, ary in the year 1820, by the acknowledgement and confes- 
sion of John Hawkins before the clerk of the circuit court 

of Washington, did recover against the said John Hawkins 

the sum of three hundred and forty-three dollars and seven- 

ty-one cents for his debt &c., afterwards, to wit: on the 

22nd day of February in the year 1838, Timothy Phelps 
administrator of the said Daniel Phelps sued out of 

the office of the clerk of the circuit court of the said county 

a writ of scire facias to revive said judgment in the name of 

said Timothy, and that the same was revived and execution 

issued thereon in favor of the defendant Timothy Phelps ad- 
ministrator of Daniel Phelps, and that by virtue of this ex- 

ecution the property sued for was executed and sold to the 
defendant. The plea admits that the property in these hor- 

ses was acquired by Augustus Hawkins, an infant son of 

John Hawkins, the father of the plaintiff, while living under 


his direction and by him sold to the plaintiff in this action. 
To this plea a demurrer was filed by the plaintiff, and in the 
issue of Jaw a judgment was rendered for the plaintiff in 
Ascire fa- the action and «amages assessed. 
€:as cannot —_—'T’o reverse the judgment of the circuit court the writ of 


issuc to re- 
vive a judg- error was sued out, and the case brought here. 


ment confess- _— . ° ° 
ed before the his judgment, on which the execution issued, was con- 


clerk. of the fessed on the 20th Feb’y 1820 and revived by scire facias in 
ia Feb’y 1890, 1838 in the name of the present plaintiff in error, who was 
he a defendant in the circuit court. In the case of Holmes and 
having no Ejliott vs. Carr & co. Lst vol. Mo. Dec. pages 56 and 57, 
oie this court decided that the confession before the clerk did 
—— judg- not amount toa judgment. The court say, that it is com- 
petent for the clerk to take the cognovit actionem upon 
which the circuit court may at the next or any subsequent 
term enter up a judgment as of the next succeeding term. 
but until the cognovit or confession be ripened into a com- 
plete judgment, an execution issued thereon might well be 
quashed. The plaintiff in error, however, contends that the 


revival of the judgments by scire facias is equivalent to a 
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motion to enter up judgment on notice given to the person 
who had confessed in conformity with the above cited opin- 
ion of this court, not adverting to this circumstance 
that a scire facias supposes a pre-existing judgment which is 
intended to be revived, whereas the notice required by the 
decision of this court to be given when judgment is not en- 
tered up at the term next succeeding the confession is pre- 
paratory only to ripening that confession into a judgment 
of the circuit court. 

The defendant in that sci. fa. might well contend that the 
writ of sci. fa. to revive a judgment could not be a notice 
to shew cause why a judgment should not be entered up on 
aconfession made before the clerk. Such being the opin- 
ion of the court, and that opinion too resting on a decision of 
this court as old almost as the court itself. It is deemed 
useless to pursue the enquiry as to the merits of the plea 
anv further, indeed it wouid seem almost extrajudicial to en- 
juire any further into its merits after the claim of the plain- 
tif in the execution, appellant in this cause, is as it were ex- 
tinguished. The case of Holmes and Elliott vs. Carr & Co. 
although the only one in our books that contains a decision 
on that statute has been the rule of decisions, in the several 
circuit courts of this state, in more than one hundred cases. 
In the latter part of the year 1820, the year when this con- 
fession was taken, the Legislature passed another act allow- 
ing confessions of judgment to be taken by the clerks of 
the circuit courts in vacation. Judgments confessed under 
the last act have been decided to be valid. For the reasons 
above given the judgment of the circuit court is affirmed. 

Frissell for Plaintiff in Error. 

Ist. That all the property acquired by an infant by his 
own labor while living with, and under the care, custody, 
and control of his father belongs to his father. 2 Kent's 
Com. 193. Reev’s domestic relation 290. Gale vs. Panote 
1 N. H. Rep. 28. Bigelow’s Digest 553. Benson vs. Ren- 
nigton 2 Mass. Rep. 113. Nightingale vs. Withington 14 
Mass. Rep. 272. 1 Black. Com. 453. 

2nd. That property so acquired and held bWan infant is 


subject to the law relative to voluntary conveyances. If 


199 


SEPT. TERM 
1839. 
2 ee 
Phelps 
V8. 


Hawkins, 
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SEPT. ‘TERM 

1839 

_______, debts of the father, the purchaser acquires a good title. 2 
Phelps  Went’s Com. 440, 444. 


the father sells it or it be sold by the sheriti to satisfy the 


a ord. That John Hawkins, the father, being insolvent any 
clit of property to his son while insolvent is fraudulent and 
void as against creditors, 2 Kent Com. 440-4, 
ith. That the sale of property by Augustus Hawkins was 
{ no more validity than a sale by his father would have 
been; in this matter he must be considered his fathers agent 
and acting by his directions. 
oth. That the executions in the officers hands were a lien 
upon the property, and this sale must be considered as a 
i(raud upon the plaintifiimexecution. Stat. of Mo. 206, sec. 
15. Do. do. 259, sec. 43. Acts of IS38-9, 43, sec. 3. 
Scotland Zeis 


ver jor Appelice. 

l. ‘That the demurrer was properly sustained, because the 
jea was double, recitative. argumentative and presented ne 
bar to the plaintiffs action. 3 Black. Com. 305, 1 Chi. pl. 
oho. 5 Bac. abr. 322. Do do. {hs. Do. do. £13-—5. l 
Chi. Pl IS.) J do. do. 19. 1 do. do. 523. 

2. That it is competent for an infant under 21 vears of 
age to acquire property by his own labor, and hold the same 
independent of his father or his father’s debts. 1 Bla. Com. 
155. 2 Kent’s Com. 193-4. Bingham on intancy 27 note. 
15 Mass. Rep. 272. 

3. That itis competent fer an infant under 21 years of 
age to acquire property by the result of his own labor while 
he lives or resides with his father and to hold the same in- 
dependent of his father’s debts. J Blac. Com. 453. 2 
ly 
M 


i 
ent’s Com. 193-4. Bingham on infancy 27 note Lo 
ass. Rep. 272. 4 Mass Rep. 675. Bingham on_ infancy 


6 note 4. 


4, That itis competent for an infant under 21 years who 
resides with his father, with the consent otf his father, to ac- 
quire property by the result of his own labor and hold the 
same independent of his father or his debts. Bingham on 
infancy 27 note. 1 Blac. Com. 453. 15 Mass. Rep. 272. 
2 Kent's Com. 193-4. 
©. That it is lawful for a father to give permission to his son 
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under age to work for himself and to retain and keep the srt. TERM 


proceeds of his labor. 1 Blac. Com. 453, 3 Peck Rep. 201. 7" 
2 Kent’s Com. 193—4-5 note a. 7 Conn. Rep. 92. 12 Mass. Phelps 
Rep. 375. 6 Conn. Rep. 547. ies 
6. That it is lawful for a father to give permission to his 
son under age to work for himself, and it is further lawful 
for such father to employ such son, and compensate him for 
such, his labor. 1 Blac. Com. 443. 7 Conn. Rep. 92. 2 
Kent’s Com. 193-4-5 a. 6 Conn. Rep. 547. 12 Mass. 
Rep. 395. 1 Vermont Rep. 41. 3 Peck Rep. 201. 4 Ber- 
ry Rep. A4S7. 
7’ That it is lawful for a father to make a gift of proper- 
tv to his son under age, and while living with him. 2 Kent’s 
Com. 441, note a. Do. do. 441, note e. Do. do. 441-2, 
note a,and authorities there cited. 
S. That a contract with an infant is binding on the aduit 


and that no person can set it aside or impeach the contract 


but the infant himself, being a personal, privilege te~ the in- 
fant to avoid or atlirm such contract. Bingham on infancy 
dinnote. Do.do.l notel. 5 Jolin’s Rep. 160. 13 Mass. 
l4 dodo 461. Bingham on infancy 49, 50. 1 
2 Stron& Rep. $07, 1101. 8 Brew. Rep, 

2 Tenn. Rep. 161. 2 Sand. pl. and evi. 580-1, 


Tromas vs. Van Doren, Prasr & Perens, 

An objection to a plea puis derricn continuance that it was not plea 
ded in proper time, cannot be taken advantage of by the plaintiff, 
on demurrer; but it should be made on mcti-n to sect aside the plea. 

2. It rests, however, in the discretion of the court, to reecive such a 
plea or not, after more than one continuance betweep the time the 
matter of the plea arose, and the putting in of the plea. 

A plea must state facts, and not the belief of the party of the exis- 
tence of those facts. 

Opinion of the Court delivered by Tompkins Judge. 

Thomas commenced his action by petition in debt against 

the defendants in the circuit court. The writ was returned 
to the March term for the year 1838. At this term pleas 
were filed and the cause-was continued from term to term 


till the term of July 1839, when one of the deiendants was ie 
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”“ ,zFRM allowed to file another plea, he having made oath that the 
______, subject matter of the defence intended to be set up did not 
Thomas come to his knowledge till since the last term of the said 


Vs. r . . = . . Bi 
Van Doren, Court. The plea contained substantially this statement, 


Pease § Peers that on the 8th day of March 1838, at the City of Washing- 
ton, the defendant gave to Thomas, as collateral security for 
the payment of the note sued on, as well as of another note 
of the defendant made to the plaintiff Thomas of the same 
amount, certain notes made by several individuals payable to 
Van Doren, Pease & Co. to the amount of two thousand 
six hundred and twelve dollars and sixty-three cents, all of 


which notes the said Thomas had either collected or otner- 

wise disposed of, and had failed to give the defendant any 

credit for. In the plea it was further stated, that at the same 

time he gave to the plaintiff Thomas, one hundred and thin 

tv-eight shares of the capital stock of the sugar loaf coal 

company of the par value of fifty dollars per share amount- 

ing to, and worth six thousand nine hundred dollars. This 

stock was also delivered as collateral security for the notes 

above mentioned, which stock the defendant avers that he 

does believe the said Thomas has sold, or otherwise disposed 

of at its par value, and for this also he avers that he has had 

no credit allowed. To this pleaa demurrer was filed by 

Thomas. The court overruled the demurrer, and Thomas 

by the writ of error brings the cause here, to reverse the 

judgment of the circuit court. For the plaintiff it is con- 
tended that the plea is filed too late. In the case of Smith 
dee ae vs. Dyer, 10th Johnson, 162. The court say that the prop- 
on cnet er course for the plaintiff if he wish to avail himself ef the 
that it was objection that the plea was not pleaded in season, is by mo- 
eae “tion to set it aside and not by demurrer, on demurrer this 
ap ae courtare to judge fiom the plea itself, whether it is good in 
vantage of bv form or substance, and not whether it was putin in the reg- 
2g sence ular time for pleading such plea. It restsin the discretion 
but it should of the court to receive it or not, even after more than one 
nosso continuance between the time that the matter of the pleaarose, 


aside the plea. and the coming in of the plea, and this discretion will be gov- 
it rests, 


however, in erned by circumstances extrinsic, and which cannot appear 


the discretion on the face of the plea. But this plea is bad in itself. In 
of the court, 
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the first part of the plea it is well averred that all the notes ssrr. Tram 
amounting to two thousand six hundred and twelve doflars ‘ 
and sixty-three cents, the said Thomas has collected, &c. Thomas 
But in the second part he avers that he does believe that y. oo “}} pon 
the said Thomas has sold or otherwise disposed of the said Pease & Peers 
stock at its par value &c. Certainly his belief cannot be , : 
, ‘ x - . i Z - o receive 
issuable matter; it being quite immaterial to the merits of such a plea or 


, ; : : * not, after 
the case what he may believe, and quite impossible for Tho- 676 than 


inas to prove that he does not believe. [or this defect in one — 
3 a ance between 
the plea, the demurrer ought to have been sustained. The the time tho 


is j ~srenit oc . ‘ ‘ mide ee san, maiter of the 
discretion of the circuit court does not appear to have been sien-stten, & 


improperly exercised in adinitting the plea at the time it was the putting in 
. : ; ‘ e . ., -_ of the plea. 
filed, and even had there been a motion to strike it outit is 4 aie ciel 


not apparent to me that such motion ought to have prevail- een asin 
ed. But because of the defect in the plea above mentioned of the party 
the judgment of the circuit court is reversed, and the cause nla? pil 
will be remanded for further proceedings in conformity to facts. 
this opinion. 
Scott and Zeigler for Appellant. 

1. That the doctrine of amendment does not apply to, or 
mean the introduction of a new substantive defence. But 
only to new mould or put into proper form the defence 
first relied on, and the plea here filed was anew substantive 
defence. Rev. Code 458 sec 8. Do. do. 467, sec. 1-2. 5 
Cowen 37. 18 John Rep. 310. 17 do 3. 2 Wendell 259. 
1 Wendell 126. 

2. That the plea in this case if, intended as a plea in bar 
and if allowable at the proper time, came here too late after 
the cause was called for trial. Rev. Co. 458, s. 6. Do. do. 
467, sec. 1-2. 

3. That the plea itself upon its face shews that the defence 
contained, if any, was known to the party at the time of filing 
his original pleas to the merits of the action at the return 
term of the writ. The writ is dated 15th day of July 1838S, 
returnable to the 3rd Monday March term 1838.. The de- 
fence set up in the plea is dated the 8th day of March 1838. 

4, Consequently that this matter could not be filed as a 
plea of puis darrien continuance for the record and plea 
shews that several terms had elapsed and several continuan- 
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Se ee 
Thomas 
Vs. 

Van Doren 
Pease & Peers 
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ces intervened before this plea was offered or filed. 1 Chit. 
Pl. 531-2. I do. do. 636. Ido. do. 697. 1 do. do. 684-5, 
1 do. do. 696-7, Bul. N. P.310. 4 Kast. Rep. 502. 2 
Sanders Pl. & Evi. 725. 

». That no plea of puis darrein continuance can come in 
uiter the lapse of one or more terms after the matter of 
deience arose. 3 Bla.Com. 316. 1 Som. Rep. 198. Sel- 
win N. PGS. 1. Raymond 693. 2 Wel. Rep. 137-8-9. 
> Bac. Abr. 477-8-9. 2 Sak. Rep. 519. Bullers N. P. 309. 
1 Chit. Pl. 637. 1 do. 698. 

6. But ifsuch plea could come in after the lapse of aterm, 
upon terms imposed by the court, still this plea is detective 
in form and substance and presents no complete bar to the 
plaintitis action. L Chitty Pl. G37-S. 1 do. 698-9. Bul- 
er N. P. 309-10. 2 Wel. Rept. 157-8-9. Selwin N. P. 
lis. La Rav’d 693. 35 Bae. aln. 477-S-9-SO0, forms of 
pleas. 2C 


14-89, 


hitty 676-8. 3 do. 1258-9-40, 2 Harris ent. 
©} lace. Com. 316. 9 John Rep. 221. vol. Mo. 
Rep. 416-17. 

wf rig yHT 4] ] : } x Se hoes) ae T 

¢. But suppose the plea intended not as a pica of puis 
darrien continuance, but as an amended plea in bar to the 
action still it is defective because it states that the notes and 
stock &c., Were given asa collateral security and not given 
and received in satisfaction and payment of the claim, nor 1s 
there any aveiment that the notes and stock in the plea na- 
med produced the satisfaction or resulted in the payment of 


the debt in the note in this suit mentioned. 9 John Repts. 
221. 3 Peters Repts. 232. 1 Sanders Pl. & Evi. 110.) 3 
Last’s. Re ] t’s. 99-95], 


h'vissell for Defendant in Itrrer. 


1. The plea in this case was not put in too late. 

2. The case of Morgan and Smith vs. Dyer, 10 John Rep. 
16], is a case in point. 

In this case the declaration was filed May term IS11, 
imparlance to August term of same year, When defendant 
plead nul tiel record, and continuances were entered until 
Oct. term 1512, and in vacation following the defendant 
plead puis darrein continuance to wit, onthe 24th of Septem- 
ber ISL] he had keen discharged under the insolvent debt- 


7. 


ss ue 
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3. If aptea is putin at an improper time the proper S#7- 
course is to move to strike out, not todemur. 10th John _ 


161. 


Pacer vs. tue Srare. 

1, An indictment for vending clocks without license, must allege a sale 
or some other disposition of a clock in the way of trade: but it is 
not necessary toallege to whom the clock was sold, or the price that 
Was given, 

The 12th sect. of the act concerning pedlers (R. C. 1835, p. 429,) requi- 
res a license to peddle clocks, whether manufactured in the state or 
not. 

Opinion of the Court delivered by Napton Judge. 

The grand jury of Crawford county found a bill of indict- 
ment, at the November term of 1538, against Charles Page, 
for vending clocks without license. The first count in the 
indictment, charged that defendant “did deal and trade in 
the selling of clocks, by going from place to place to sell the 
same at the county aforesaid, without a special license 
therefor according to law, and contrary to the statute We. 

The second count charged that defendant, “did deal in the 
selling of clocks, not being the growth, produce, or the 
manufacture of the State of Missouri,’ &c. as before. 

The third and fourth counts are substantially the same as 
the second. 

The jury found the defendant guilty, and the defendant 
moved for a new trial, aud in arrest, both of which motions 
were overruled by the court. 

There are two question raised on. the record in this count. 
First, whether selling clocks manufactured in this state with- 
outa license, was anotflence under the act as it stood in 1835. 
And*second whether the indictment was substantially good. 

The indictment charges that defendant “dealt and traded 
in the selling of clocks,” and“dealtin the selling ofclocks as a 
clock pedlar,” and went about from place to place to sell 
clocks. This is very wellasfaras it goes,and was a sufficient 
description of the occupation of the defendant, to bring him 
within the province of the statute. But no offence is laid in 
the indictment; no act ofsale is charged. It isnotsuflicient that 


Oi 


wf 


») 
809. 
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cert’ rena defendant was a clock pedlar, and that he traveled through 
) the country in that capacity, to subject him to the penalty 

Page of the law: he must be charged and proved to have done 
some act in that capacity to render him lable. A mer- 


vs, 
The State. 


chant may expose his wares ina public store house, may 
possess all the articles necessary to constitute him a mer- 
chant; yet I apprehend that until he proceeds to sell or dis- 
pose of insome way some article in his line of business, he 
is not liable to an indictment for selling merchandise 
without license. 
The case cited by the circuit attorney, of The state vs, 
Ames, (1 Mo. Rep. 524,) has no application to this case. — 
The court held in that case that in an indictment for gaming 
it was not necessary to alledge with whom the bet was made 
An indict. OF What sum was bet, so in this case it is clear that the state 
ment for ven- need not alledge to whom the cloek was sold or bartered or 
wee, ergy price that was given, but it does not follow from this 


without li- 


cense, must principle, or any other principle of the criminal law, that 
allege a sale et ; . 
or some oth- the indictment must not alledge a sale or some other disposi- ; 


of Cisponition tion of a clock in the way of trade. The indictment js fair- ‘, 
Ci0CK ¢ 

the way of — ly defective in this particular. 

trade, butit ~ m ; ‘ice iT : pies 

a not necessa Lhe disposition of this point renders any opinion on the 


— — to other point not absolutely necessary in this case, but as the 
whom the ae - . 
clock was party may be indicted again, itmay be well to state that 


more “egg neither Judge Tompkins nor myself entertain any doubt that 
was given. the law of 34 requires a license to peddle clocks, whether 

The 12th Manufactured in the state or not, The 12th section of the 
see. of the act act to license and tax pedlars declares that “no person shall 
penny c, peddle clocks without a special license for that purpose.”— 
135, p. 492,) This is sufficiently distinct and definitive to require no aid in 


requires a li- 3 i : z < 
cense to ped- construing it. The first section provides “that those who 


dle clocks, — geal in the selling of goods, wares, and merchandise, not the 
whether man- 5 z oa j 
aivetanel in growth, produce, or manufacture of this state by going from 
. to . r . 
hie wate °F place to place to sell the same” are pedlars. The exception 
here obviously applies to the article sold or peddled and by 
no fair rule of construction could this exception be extend- 
ed to the 12th section in which there is no exception. It is 
here that we must resort to the first section to ascertain what 


kind of selling constitutes a pedlar, but the articles to be 
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sold or peddled, cannot be transferred to the 12th section 
for the purpose of carrying with them a proviso which is 
not to be found in that section. Judgment affirmed. 

Cole for Appellant. 

Ist. The indictment is insufficient, and no lawful judgment 
can be given upon it. Lhe circuit court erred in refusing 
to arrest judgment. Ist. Chitty pl. 187. King vs. T. Ma- 
son. 1 D. east 268, Supra 582. Hamuel vs. State. 5 Mo. 
Rep. 260. 

2d. To vend clocks manufactured in the state, was not a 
violation of the law. L. M. 428, sec 1, L. 1838, page 92. 

3d. The circuit court erred in refusing a new tria). 

4th. Upon the fact of the case, the defendant should have 
been accquitted. State vs. M. Byrd 1 M. R. 485. 

Brickey for the State. 

In the investigation of this case I shall present two ques- 
tions for the consideration of this count. 

1.“Was the pedling and selling clocks without a license 
:‘(admitting the clocks were manutactured in this state,) an 
“indictable offence. 

2. “Is the indictment so defective in form and substance, 
“that the court could not render judgment after the find- 
“ing of the verdict of the jury. 

Jn order to sustain the indictment, and to shew that ped- 
ling and selling clocks without a license whether the said 
clocks were manufactured in this state ornot, I rely upon 
the following authorities. Digest page 429, Sec. 1-12 
-13-14, 1 vol. Mo. Rep. page 524 State vs. B. Ames. 
Archbolds Crim pl. page 45—54. 
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SEPT. TERM& -oRTE vs. Tor Srarr 
1839 Larorrr vs. Tur Srare. 


: a 1. Where, ina change of venue in a criminal case, the venue sent up is 


imperfect, the court will not, for that reason, discharge the deft 
} 
‘ 


Laporte 
Vs. from his recognizance, especia 
Che State. cases is on the application of the deft 


08 2 The usual and regular mode of proceeding in such cases, is for the 


. ~~ . ; . F “ ° 
6 2690 circuit attorney tosuggesta diminution of the record, and move for 
os 


ly as the change of venue in such 


a writ ofcertiorari, directed to the cireuit court of the county from 
which the change of venue was taken, to send up the record. 

3. A writ of error will not le on the decision of the circuit court in over- 
ruling a motion to discharge u deft. from his recognizance, such net 
being a final decision in the cause. 

Opinion of the court delivered by Tompkins Judge. 
Laporte was indicted in the circuit court of St. Genevieve 
county, and on his motion a change of venue was awarded 
to the county of St. Francois. ‘The clerk of the circuit 
court of Si. Genevieve county sentto the circuit court of 

St. Francois county nothing of the record but the caption 

and recoynizance, and the order for a change of venue, pur- 

Where, ina porting to be made on motion of the defendant. 
secs. Wren In the circuit court of St. Francois county, Laporte the 
nue in aecrim- f : " ‘ou 
snal case, the defendant moved that the cause be stricken from the docket 
record sent up cle ) — ? ; 4 : 
” ease and that he be discharged irom his recognizance for reasons 
1S ili} Cds < 
the court — filed, the sum of which is that the record showed no charge 
not, for that a . rn . : 1 x . 
reason, dis- againsthim. The circuit court overruled the motion, and 
rah” a _,on motion of the circuit attorney erdered the papers in the 
deft. from his 7 x ae : ~ 
recoenizance, cause to be remanded to the circuit court of St. Genevieve 
esper iallyv as 
the change of 
venue in sueh fjed according te law to the next term of the Grcuit court ot 
eases 18s on Lhe 
application of 


the dett, exception was taken, and the matter was assigned for errar. 


county to be perfected by the clerk of said court, and certi- 
St. Francois county. To this decision of the court 


— The more usual and regulaa way of doing such business, 
he usuai “ yor e ‘ e . . . 
and regular js for the circuit attorney to move for a writ of certiorari di- 
mode of pro- 
ceeding in 
sep —? “ up the record, which the circuit court of St. Francois coun- 
for the cirew m ° 2° ° ° » 

attorney to ty, on the suggestion of a diminution of the record then be- 
0 a — fore the court, by the circuit attorney would have ordered to 
minution Sil E . 

the record, & be issued. ‘ihemede edepted by that court seems to be 
move fora : 
writ of certl: 
—. nine is likely to be ima worse situation for that. The delay is 
edto the cir- a ‘ : 
cuit court of not unreasonable or uncommon. It was his own act to 


rected to the circuit court of St. Genevieve county, to send 


equally efficient, and it does not appear that the defendant 
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change the venue, and on such occasions it is not uncommon as 
for an imperfect record to be sent up. The decision of the __ , 
circuit court in this behalf was correct, and the cause will Laporte 
be remanded to be proceeded in. Moreover this was no 7, ‘Stato. 
final decision and consequently the writ of error does not lie. 

In the case of Adam R. and James Johnson against the atlas 
State on an indictment for a malicious prosecution for like the change of 
reasons the same order is made. Nocegg ge ta 

Scott and Zeigler for Appellant. af yet tgp 

Authorities cited: Revised Code of 1835, page 487, sect. error will not 

19, and page 488 sections 26, 27, 28. phen ~: sd 
Brickey. for the State. circuit court 

1. Can this court legally consider the case at all as now = Oo 
presented here there never having been any final judgment ae ha 
or conclusive disposition of the case in the court below? _ recognizance, 

2. Did the circuit court err in overruling the several mo- wing ak 
tions of the defendant? cision in the 

3. Did the court err in sustaining the motion of the State _— 
to remand the papers to the clerk of St. Genevieve, and re- 
quiring him to perfect and transmit the record according to 
law, and the order of court? 

4. Did the court err in requiring the defendant to renew 
his recognizance, he having previously surrendered himself 
in discharge of his original bail for his appearance to an- 
swer the indictment at St. Francois circuit court? Digest 
488, section 28. Do. 486, sec. 15. Do. 488, sec. 1-2. -1 


vol. Mo. Rep. 191. 1 do. do. 310. 


Kinsry vs. ‘Watson. 

In an action by petition in debt, where there has been no personal ser- 
vice of the summons, the deft is entitled to a continuance asa mat- 
ter of course, 

Opinion of the court delivered by Napton Judge. 
This was an action under the statute by petition in debt. 

At the return term of the writ, defendant appeared and 

plead, and issue was joined: The defendant then moved 

the court for a continuance on the ground that there was 
no personal service. The record shows that the facts as 
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sert. TERM Stated in the motion were true. The motion was overruied 
1S39 
—. __, and trial had, and verdictand judgment for plaintiff. This 
Kinsey court has already held, in a case not yet published, decided 
Viatewb. in the second judicial district, the name of which is not re. 
membered, that the defendant in such cases, where there 
In an action 
by petition in i ‘ 
debt, where a matter oftcourse. ‘The judgment is therefore reversed and 
there has } : 
been no per- the cause remanded. 
sont service Cole for Appellant. 
of the sum- = . hs A ‘ 
mons,thedeft Ist. That the remedy by petition in debt, is only summia- 
is entitled to 
acontinuance 
asamattcrof 2nd. ‘That when the service of the writ has not been on 
course. 


has been no personal service, is entitled to a continuance as 


ry where the service of process has been personal. 


the defendant in person, the general practice gives the rule, 
and the second term is the trial term. 

3rd. The general practice is the common law of the land, 
and the exception will not be extended beyond the letter of 
the law creating it. 1 Kent Com. 433. 

Brickey for Appellee. 

1. The only point presented in the bill of exceptions for 
the consideration of this court, seems to be whether the 
court below erred in refusing the defendanta continuance on 
his mere motion for the simple reason that he had not been 


personally served with process. Digest page 449 petition 


and summons law. Do. do. 452 sec. 13. Do. do. 457 sec 2. 

2. There was no good cause presented to the court for a 
continuance of this case, but the mere motion of the defend- 
ant for the reasons assigned in his bill of exceptions with- 
out any aflidavit. Digest 419, sections 4-5. 
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SAMPBELL AND Marson vs. Hoop. 


.. If a plaintiff includes a person'in his suit—whether ex-contractu or 
ex-delicto—against whom there isno evidence, the court may direct 
the jury to find a verdict as to such person, and he may then be 
used asa witness. But there must be an entire want of testimony 
to justify the court in allowing a party this privilege. 

®. In a suit by strangers against persons, charging them as partners, it 
is not necessary to prove an actual partnership, but only to fix a li- 
ability; for a man may not to be a partner in fact, yet by his acts 
and language he may render himself liable as a partner. 

3. But when the partners are plaintiffs, oy when the suit is betweenthe 
partners, then a partnership in fact must be proven. 

4. To fustify a court in setting aside a verdict, merely on the ground 
that it is unsupported by evidence, the weight of testimony must 
greatly preponderate against the verdict. 

1. : ? 

Tompkins Judge dissenting. 

Appeal from the circuit court of Cooper county. 
Hayden for Appellant. 

Ist. That Maison was a competent witness, and that the 
court erred in refusing the defendant Campbell leave to use 
him as such on the trial of the cause. See 15th Johnson’s 
Rep. 223, Condruson vs. Vanslyck. 14 John 122. Phil. 
Ey. 61. ; 

2nd. That the court erredin instructing the jury, that 

O 
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srRiL TERM the law required less, or slighter evidence of the existance 


of the fact of a partnership between the defendants, than it 


Campbell and Would require to proye the same fagtin a similar contest be 


Maison 
Vs. 


Hood. 


tween strangers—That no such ‘difference ‘exists or can be 
found in the law. That the fact being the same, the proof 
is the same, and must be made through the same channel, 
and by the same means, and cannot be affected by the facil- 
ity, or want of facility, in making the proof. 

3rd. That the jury found a verdict contrary to law and 
evidence. See Gow. on partnership, 254, top paging, 255 
und sequel. See, 14 John Rep 215. 20th do. 176. 1 
Cain’s Rep 184—Ist edition. 2nd Binny’s Rep. 245. 2nd 
Stark. Ev. 582-3 and 6. 

Ath. That the court erred in refusing to grant defendants 
a new trial. 

Adams for Appellee. 

Ist. That the evidence of John Hood was relevant, and 
the court committed no error in not excluding it from the 
jury. See, his evidence in the bill of exceptions. 

2nd. That the court did not err in not permitting the ju- 
ry to pass upon the case as to the defendant Maison, and in 
excluding him as a witness. On this point, I refer to the 
analogous case of joint trespassers. See, 1 Starkie’s Ev. 
top page L11, 5th American Edition. 14 John. Rep 119.— 
loth J. Rep. 223. 1 Phil. Ev. 61. (Ist Wend. Rep. 123, 
Schemerhorn vs. Schemerhorn.) Bohun ys. Taylor 6 Cow- 
en’s Rep. 313. : 

3rd. The court instructed the jury correctly. See, 3rd 
Kent's Com. 31, 3rd Edition. Cary on partnership, edited 
in 14th No. Law Library page 55. 2d Starkie Ev. 585-6, 
oth American edition. Gow. on partnership 31. 

4th. The motion for a new a trial was properly overruled 
—Fosier and Foster vs. Nowlin, 4 Mo. Rep. 23. 4 ib S61. 
4ib540. Sth Mo. R.530. 1 Bibb’s Rep. 398. 2d Pirtle 
Digest 106. 

Opinion of the Court delivered by Napton Judge. 

This was an action of assumpsit brought by Hocd against 
Campbell and Maison, the appeliants, in the Cooper circuit 
cowrt. The defendants pleaded non assuinpsit and set off. 
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Issue was taken on the plea of non assumpsit, and nil debit 4°&™ Team 

rephed to the plea of set-off, anda verdict and judgment : 

were given for plaintiff. Campbell and 
The bill of exceptions preserves the following as the tes- — 

timony given in the case. It was proved that plaintiff was Hood. 

employed as collecting clerk for the house of Thomas M. 

Campbell, in Boonville, some time in the month of August 

1537, and remained in said employment, until some time in 

April 1839—that the wages of such clerks varied from $300 

to $500 per annum. The plaintiff then introduced one 

Thomas W. Davis, who testified that some seven or eight 

years ago he was employed as a clerk in said house; that he 

continued in such employment for four years successively; 

‘hat said house was at that time a branch of another house 

then in the townof old Franklin in Howard county; that 

whilst he was in said employment, the defendant, Maison, 

‘ook the chief control and management of the business; that 

whilst he was there, the defendant Maison spent nearly all 

iis time in the branch at old Franklin; that he witness kept 

ihe books in the establishment at Boonville, and that there 

was no account or charge either against Maison or Camp- 

vell; that when either get an article no charge was made; 

‘hat during the time he remained in the establishment, the 

defendant, Campbell, went to the City of Philadelphia where 

wis father resided, in company with two ladies, and remain- 

ed some months, and whilst said Campbell was there, in 

'hiladelphia, the said defendant, Maison, went on to Phila- 

‘elphia and purchased astock of goods for said establishment. 

This witness further stated, that Campbeli and Maison kept- 

their business secret; that he never heard them talk about 

i: that they frequently conversed when by themselves.— 

Witness further stated, that the sign over the door was 

“Thomas M. Campbell”; that the books and accounts were 

made out in the name of Thomas M. Campbell; that the bu- 

siness was conducted in the name of Thomas M. Campbell. 

Witness further stated, that the house he was employed in, 

was the same for -which pl’ff. was employed; that Maison 

had the management of the establishment at Franklin, and 
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arail veRa. performed the duties of clerk; that goods were: sent from: 
—_______ the house in Franklin to the house: in Boonville. 
Campbelland John Hood, a witness on the part of the plaintiff, testified: 
Mason. that some years since, the defendant, Maison, wrote to wit- 
Hood. ness, who then lived at Jonesborough, Saline county, for the: 
purpose of employing him as a clerk in the said store at old 
Franklin. Witness did not recollect whether said Camp- 
bell’s name was signed by said Maison to said letter or not;. 
that witness went and contracted with said Maison, without 
consulting Campbell about the contract, and continued to 
act as clerk in said establishment for three years; that the: 
business was conducted in the name of Thomas M.. Camp- 
bell, the: sign over the door was Thomas M. Campbell, and 
witness understood that the house in Boonville was a branch 
of said establishment; that Maison took the chief manage- 
ment of the business whilst witness lived there; that he, 
(witness,) kept the-books of the: establishment, and that no 
account was kept either against Maison or Campbell, and no 
charge made when either procured articles from the store, 
and witness never knew of a clerk in ahouse who was not 
charged for articles gotten by him. Witness further stated, 
that there was more mystery about the-establishment than 
any he-ever knew; that when he was employed by Maison,, 
he: was told not to divulge any thing that he might learn 
concerning the business of the house: Witness further sta-- 
ted, that on one occasion, during his said employment, de 
fendant Maison told him, that he (Maison,) had never been. 
clerk forany man. Thedefendant objected to the relevan- 
cy of the testimony of said Hood, and moved that he be: 
excluded as a witness; which motion was overruled. 

The defendants then introduced two witnesses, who each 
testified in substance, that they had been acquainted with: 
defendants for a longtime; that the said mercantile estab- 
lishment in Boonville was conducted in the name of Thomas 
M. Campbell; that all contracts and business transactions: 
relating to the concern were done in the name of said Camp-- 
bell; that the sign over the door was Thomas M. Campbell, 
and that said Maison had for several years past acted and 
still acted as clerk of said Campbell; that said Maison was a 
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‘very attentive and diligent clerk; that said Maison came to 4?21L TERM 
‘this country some twelve years-since, as a clerk for one Giles . 
M. Samuels. - Witness stated that said Maison seemed to‘Campbell and 
take considerable control and management of the said house **'#° 
in Boonville, but never saw any thing in his conduct incon- Hood. 
sistent with that of a good clerk. The above embraces the 
material part of the testimony. 
After closing the testimony, defendants moved the court 
to send the jury out to pass upon the case of said Maison, 
that they might find for him upon the issues;—in order that 
the said Campbell might use the said Maison as a witness 
upon the trial of the case as to said Campbell. Thismotion 
was overruled and defendants excepted. 
The defendants then offered to introduce Maison as a wit- 
ness in the cause, upon the ground that there had been no 
evidence showing that there was any contract implied or ex- 
pressed by said Maison for the services of plaintiff, and sta- 
ted what was proposed to be proved by said Maison. The 
court also overruled this motion and defendants excepted. 
The court then instructed the jury that, “in suits by stran- 
gers against partners,a jury might find the existence or 
fact of partnership upon slighter evidence than was requi- 
red by law to establish partnership in suits between part- 
ners themselves; that as between partners, they had it_in 
their power to preserve evidence of their partnership, but 
strangers had not.” , 
After a verdict for plaintiff, defendants moved for a ne 
trial, because of mis-instructions of the court; the admission 
of improper testimony; the refusal of the court to allow the 
jury to pass upon Maison with a view to have him examin- 
ed as a witness, and because the verdict was contrary to 
law and evidence. 
There was an affidavit of said defendant, Maison, accom- 
panying the motion for a new trial, which, however, is not 
found in the bill of exceptions, and therefore forms no part 
of the record. 
The court refused to grant a new trial, and defendant be- 
low has appealed to this court. 
The first objection, which has been urged by the appel- 
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ara teeM Jants, in their assignment of errors, relates to the refusal 
“" _, of the court to exclude the testimony of John Hood, on ac- 
Campbell and Count of irrelevancy. 

eas There may be portions of Hood’s evidence, in relation to 
Hood the mysterious conduct of the parties defendant, which were 
objectionable, but such portions should have been objected 
to at the time, and were not suflicient to authorise the court 
to reject the entire testimony. Most of the testimony 
seems to be very much to the point, and Iam not prepared 

to say that any of it was illegal. 

The motion to permit the jury to pass upon the case, so 
far as Maison was concerned, was made with reference to 
the late act of the legislature, which provides, that in actions 
upon contracts against several, the plaintiff may recover if 
he prove any one defendant to have made the contract, 
(Sess. Acts of 38 & 9 p.99§ 1.) This provision is suppo- 
sed to place the case of joint contractors on the same foot- 
ing with tort feasors, and itis therefore urged that the 
courts should allow defendants the same privilege now, in 
actions ex contractu, as have been permitted in actions on 

tort. Thisis admitted to be reasonable, and I see no objec- 
gt" tion to it. But the rule in relation to wrong doers did no! 
—> allow the court to send out the jury, to pass upon one of the 
er ex-contrac- defendants in an action of tort, where there was any evi- 
oe dence against him. On this point the authorities read by 
whom there is the plaintiff’s counsel are clear and satisfactory. There must 


no evidence, . . ; ; aii ‘ 
the court may Ve an entire want of testimony to justify the court in allow- 


sont eed ig this privilege. 1 Stark. Ev. LLL. In Brown vs. How- 
dictastosuch ard, the court said “if there is any, even the slightest evi- 
a aaoe roma dence, against a defendant he cannot be discharged as a par- 
‘be used as a ty and received asa witness. The want of evidence against 


witness. But : . . : , 
there must be @ party, in order to entitle him to be a witness, should be so 


anentire glaring and obvious, as to afford strong grounds of belief 

want of testi- : ‘ “ . 

mony to jus- that he was arbitrarily made a defendant to prevent his tes- 

oom timony.” 14 John. R. 122. See, also 1 Phil. Ev. 61. 1 

a this pri- Wend. R. 123. 6 Cowen 313. 

Sieall In this case, there was testimony to prove Maison liable. 
How much weight that testimony was entitled to, is of no 


consequence to the decision of this point. There was then, 
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in my opinion, no error in refusing to let the jury pass upon 4?RIL Team 
Maison’s liability separately, nor in. rejecting his testimony 
when proffered by defendants. Campbell and 
The instruction given by the court is objected to, not- — 

withstanding it is admitted that Mr. Starkie and other emi- Hood. 

nent writers on jurisprudence have laid down the law in * 
nearly the same language used by the court in this case.— 
It is argued that the same degree of testimony is essential to 
produce conviction of a fact, in one case as in another: whe- 
ther the suit be between strangers and partners, or between 
partners solely, it is contended, the same fact must be pro- 
ved by the same means, and requires the same quantum of 
evidence to produce conviction, and consequently the instruc- 
tion of the court was erroneous. The phraseology of the law 
writers, in laying down the proposition, that slighter evidence 
is sufficient to provea partnership, ina suit between strangers 
and partners, than ina suit wherein the partners are plaintiffs, 
is, ] admit, open tocriticism. Itis not because slighter evi- 
dence is sufficient to establish the same fact in the one case 


Ina suit by 
Strangers a 


than in the other, but because the same fact is not necessary gainst por 


sons, charg 


to be established in both cases, that the doctrine is substan- jo. tye, as 


tially true. So far as strangers are concerned, it is not ne- Partners, it: 
cessary to prove an actual partnership, but itis only neces- ee ae 
sary to fix a liability. A man may not bea partner in fact, 9tus! Part 
and yet by his acts and language he may be liable as a part- only to fix 


. » liability; for 
ner. He may be censidered as a partner legally pro hac vice oman wav, 


and consequently liable to strangers. not be a part 
: 5 ie .., ner in fact, 
But where the partners are plaintiffs, or when the suit is yet by his 


between the partnership, then the matter of fact to prove *¢ts and lan. 
aay ’ “guage he may 
isa partnership in fact, and of course a different degree of render himsel! 
testimony may be requisite, not to establish the same fact as “42” “* 44” 
in the other instance, but a different fact. Whatever merit 

i j j Ms . 3 yhere 
this objection urged by the defendant may be entitled to, hupraiee 
is obvious that it can go no further than the language of the are plaintiffs, 
: ahs a or when the 
instruction, which for all the purposes of this case, was sub- he daaee, . 


stantially the law. Cary on Partnership, Law lib. No. 14, tween the 
5 Og 31 partners then 
Pp. dv. Ow. ol. a partnership 


The only point remaining to be examined relates to the |" ft must 
e proven. 
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aPRiL TERM refusal to grant a new trial, because the verdict was against 
* _, the weight of evidence. 

Campbelland I do not think it necessary to enter into a minute investi- 
Maison gation of the testimony detailed in this bill of exceptions, 
Hood. I hold, as this court has repeatedly held, that to justify 
To justify 2 court in setting aside a verdict merely on the ground that 
a court in set+it is unsupported by evidence, the weight of testimony must 
ws. nal greatly preponderate against the verdict. A trial by jury 
Ae ae would be but an empty mockery, if it were in the power of 
‘tisunsup- the judge toset it aside, merely because his mind would 
—— *y evi have arrived at a different conclusion on the facts submitted. 
cae we oe There must be a glaring deficiency of evidence to authorise 
greatly pre- the granting of a new trial, where there has been no error 
ees 4- of law,no mis-instructions, no illegal or improper testimo- 
verdict. ny adduced—can it be denied, in this case, that Maison’s 
own admission, that he had never been clerk for any man, 
was not acircumstance entitled to some weight in fixing his 
liability? Was the fact that he was never charged with ar- 
ticles he procured from time to time from the store, of no 
force to show that he was not a mere clerk? On the other 
hand, other facts were proved to rebut the influence which 
might, | think, have been fairly drawn from these circum- 
stances. To determine the relative strength of these con- 
flicting circumstances is the province of a jury, and I am 
unwilling to disturb their verdict, though I might have arri- 
ved ata different conclusion myself. Judge McGirk con- 
curring with me, the judgment of the circuit court is af- 

firmed. 


asian aie ae 


Pemier dso 


9 


Judge Tompkins dissenting. 


Tompkins __| dissent from the majority of the court. believing that no 
Judge dissen- evidence was given to make Maison liable as a partner. 
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APRIL TERM 


i. The purchaser of public lands of the U.S. is governed, in the boun- , a 


dries and conteuts of the land purchased, by the act of Congress of 
11th Feb’y 1805, ‘concerning the mode of surveying the public 
lands of the U. S."* which act provides, among other things, that 
each seetion or sub-division of section, the contents whereof have 
beenreturned by the surveyor general &c., shall be held and con- 
sidered as containing the exact quantity expressed in such returns, 
and that the boundary lines actually run and marked in the sur- 
veys returned &c., shal] bo established as the proper boundary lines 
of the sections and sub-divisions of sections, 

2. The act of Congress, of 11th Feb’ry 1805, in this respect, declares, 
in express terms, the rule of the common law, viz: That where land 
issold by metes and bounds, the purchaser so takes it, be the quan- 
tity more or less; and if the tract contains less than it is sold for, he 
is without remedy, unless he can prove that the vendor was guilty 
of fraudulent misrepresentation. 


Error to the circuit court of Lafayette county. 
W. Adams for Plaintiff. 


To reverse the judgment of the circuit court, the plaintiff 
wil] insist upon the following points. 

Ist. That the line running from the half mile corners es- 
tablished by the United States surveyor, was the true boun- 
dary between the lands of the plaintiff and defendant. 

2nd. That those corners constituted monuments in the 
boundries of the respective lands of the plaintiff and defend- 
ant, and that the respective quantity of acres of their lands, 
as Well as the courses and distances in the lines bounding 
the same, were and ought to be governed by those monu- 
ments. See, 2nd Mass. Rep. 382, Pernam v. Wead. 6 
Mass. Rep. 133, Man and Tobs v. Pearson. 2nd Johns Rep. 
40, Starring vs. Defendorf. 1 Cains 493. Hardin’s Rep. 
O42, 1 Marshall 17. Ist Pirtle’s digest, 128, 2nd Bibb 
494. 4 Bibb 504. 15 Johns. Rep. 471. 5th Binn. Rep. 
77. Sth Mass. Rep. 355. 5th Cond. Rep. S. C. U.S. 194. 

Burton for Defendant. 

Ist. That the judgment was given for the right party in 
the court below. 

2nd. That the court has a right to rectify a gross, palpa- 
ble and evident mistake of the surveyor, in this case arising 
from the negligence or supineness of the chain carriers or 
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surveyor. See 1 Johns Rep. Jackson ex dem Crossett and 
others vs. Hunter 496 side paging. 

3rd. That the court had a right to reject the tree on the 
south side of said section, purporting to be half mile corner, 
unless proven to be such by the field notes, or some other 
evidence further than is introduced in this suit. 

4th. That there isno evidence in this cause showing the 
boundaries of the plaintiff's land, and that the defendant 
had the same in his possession at the commencement of 
this suit. 

Sth. That the court committed no error in the present 
suit in giving and refusing the instructions assigned for er- 
ror in this court. See the act of Congress passed May 24th 
1820 and the act therein referred to passed in 1805. 

Opinion of the court delivered by Tompkins Judge. 

Campbell brought an action of ejectment against Clark in 
the circuit court. The verdict and judgment in that court 
being against him, he prosecutes this writ of error to reverse 
the judgment. 

Campbell was the purchaser from the United States, of 
the east halfof the south west quarter of section No. twen- 
ty-one, in township No. forty-nine, of range No. twenty- 
eight, in the said county of Lafayette, containing, accord- 
ing to the statement made in his patent, eighty acres. Clark 
the appellee, who was defendant in the circhit court, seems 
to be admitted to be the purchaser of the half quarter sec- 
tion lying next east of that of Campbell, appellant and piain- 
tiffin the circuit court. 

"No evidence was given, or none at least appears on the 
record, that he, or any under whom he claims, had purcha- 
sed from the United States. Clark’s land, then, would be 
the west half of the south east of the same section above 
mentioned. 

It appears from the evidence that the quarter section cor- 
ner established by the deputy surveyors of the United States 
in the line bounding the section on the south, is twenty 
poles nearer to the south east corner of the section than it is 
to the south west corner, and the consequence, according %0 
the witnesses statement, is, that the plaintiff, Campbell, has 
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in his half quarter section ninety-five acres, and the defend- .4?8. TEx 
ant Clark only sixty-five. To correct this irregularity, _- ; 
Clark claims to establish a new quarter section corner, Campbell 
equally distant from 8. E. and. W. corners of the section 
and run a direct line from such newly established corner, 
to the corner of the quarter section in the line bounding the 
section on thenorth. This quarter section corner in the 
northern line is admitted to be in the middle of the line, that 
is to say, one half mile distant from each corner. For tres- 
passes alledged to have been committed on the disputed 
ground this action was brought. 

The circuit court instructed the jury as follows: that the 
lines, dividing a section into quarters, should be run froma 
point in one of the sides of the section equi-distant from the 
corners of the section, to a point in the middle betwixt the 
two corners of the opposite side of the section; and that it 
the quarter section corners, established in the several sides 
of the section by the United States surveyors, are not in the 
middle of the lines connecting the corners, no regard is. to 
be paid tothem. And to divide a quarter section ito 
halves, the line must rnn in like manner from a point in the 
middle betwixt the quarter section corners, established as 
above, directed to a point in the middle of the opposite side 
ot the quarter section. 


Vs. 
Clark. 


Other instructions were asked by each party; some of 
which were given, and some refused. That set out above, 
seems to be the only one material to a correct decision of 
the cause. 


The act of Congress of the 11th of February 1805 settles hee! an 
the question in few words. The second section of that act lands of th: 
é' U.S. is gov- 

reads thus. The boundaries and contents of the several srhedhtns the 


sections, half sections, and quarter sections of the public bounéries and 


E . . : contents of 
lands of the United States, shall be ascertained in conform- the land pur 
ete > . wit te ‘ chased, by 
ity with the follow ing principles, any act, or acts to the deematietien 
contrary notwithstanding: Ist. all the corners marked in —_ of 11th 
, eb’y 1805, 
the surveys returned by the surveyor general; or by the “concerning 


snrveyor of the lands south of the state of Tennessee re- the mode of 
‘ k surveying the 
spectively, shall be established as the proper corners or sub public lands 
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aPRiL TERM divisions of sections, which they were intended to desig- 
*__ nate. 
Campbell | The boundary lines actually run and marked in the sur- 
Clark.  “@ys by the surveyor general or bv the surveyor South of 
the State of Tennessee, respectively, shall be considered as 
— 7 7 "the proper boundary lines of the sections or sub-divisions, 
provides, a- for which they were intended, and the length of such lines 
mong oth y 
things, that #8 returned by either of the surveyors aforesaid, shall be 
cach section, held and considered as the true length thereof: And the 
suD-divi- . . 
sion of section boundary lines which shall not have been actually run, and 
a contents marked as aforesaid, shall be ascertained by running straight 
ereof have |, : ? _ 
been returned lines from the established corners, to the opposite corres- 


b ' ; 
Hes &o ponding corners. The third section proceeds to state that: 


shall be held Each section or sub-division of a section, the contents 
and consider- " . 
ed as contain. Whereof shall have been, or. by virtue of the first section of 


ing the exact this act, shall be returned by the surveyor general, shall be 
quantity ex- , ~— : 
pressed in held and considered as containing the exact quantity expres- 


aoe "* in such return: and the half sections and quarter sections 


boundarylincs which shall not have been thus returned, shall be held and 
run & marked ‘ ae 
inthesur- Considered as containing the one half, and one fourth part 


veys returned pac iy i 
&e. shall Le respectively of the returned contents of which they make a 


established as part.” 


the . 
benaiaey The act of Congress declares in express terms what I have 


linesof the always understood to be the common law, that 1s the plain 
sections and ,. . ° . . 
sub-divisions dictate of reason; viz: that land being sold by metes and 


of sections. bounds the purchaser so takes it, be the quantity more or 


. The act of less; and if the tract contain less than it is sold for, he is with- 
lth Feb'ry ‘out remedy, unless he can prove that the vendor was guil- 


1505, im thisty of fraudulent missepresentation. But that the de- 
respect, de- : ; 
clares, in ex-fendant should claim to make up the deficiency of 


sve rules ste 4S half quarter by going on the land of his next neighbor, 


commen law, seems to bea strange doctrine. Nothing hindered Clark 
to al j,{rom ascertaining the true quantity of land in the quarter: 


sold by metes section of which he purchased, from the United States, one 
and bounds, : . 
the purchaser half; and if he has been careless and given more for the land 


eovgeaanie? than it is worth, he is not to expect the man who purchased 
more or less; the adjoiuing half of a larger quarter to make up his less half. 


— a There is no privity of contract betwixt Campbell and Clark; 


less than it is and as Clark would nave had no right against Campbell for 
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this land so he can have no right to take possession of it Pai. Tens 
against Campbell. Clark must take the half of the quarter . 
section in which his land lies. That is to say, he isto find Campbell 
the middle of the northern and southern boundary lines of ,,,*8 

his quarter section, and his eastern boundary must be a line sold for, he is 
running directly through the quarter section from the mid- bo sapeen Al 


; p . edy, unless 
dle of the northern boundary line, and Campbell himself he - prove 
. a e€ i 
can take only the half of the larger quarter. The judgment dor was gail- 
of the circuit court is reversed and the cause remanded for thorns 
further proceedings in conformity to this opinion. resentation. 


Kincarn & Forpes vs. Mrrenent. 

Under the provisions of the Ist sect. of the act of Jan’y 28th 1839 (Laws 
of Mo. session 1838-9.) relating to forcible entry and detainer, the pro- 
ceedings may be removed to the circuit court by certiorari, at any 
time before the day appointed by the justice for the hearing of the 
cause, whether that day be the one named in the summons, or 3 
day to which the trial is adjourned. 


Appeal from the circuit court of Platte county. 
Opinion of the Court delivered by McGirk Judge. 

This was an action of forcible entry and detainer brought 
before a justice of the peace for Platte county. On the day 
appointed by the justice, in the summons, for the trial of the 
cause, the parties appeared, anda jury was sworn, who 
heard the evidence but could not agree in their verdict.— 
Therefo.e the justice discharged the jury and appointed a 
subsequent day for the trial. and adjourned the cause over 
to that day. About five days before the arrival of that day, 
the plaintiff removed the cause to the circuit court by a writ 
of certiorari; when the cause came to the circuit court, the 
defendant moved the court to dismiss the cause for the rea- 
son, that the certior#ri would not lie in such a case, and 
could only lie, where it is presented to the justice before the 
day set by the justice in the summons for trial; and that the 
certiorari came too late in this case, although, it was_pre- 
sented to the justice before the day of trial as fixed by the 
adjournment. 

The circuit court sustained this motion and dismissed the 
cause, and adjudged costs against the plaintiff. 
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APRIL TERM ==. 4.0 reverse this decision the cause is brought to this court. 
cull The only error relied on is embraced in the correctness of 
Kineaid and the dismissal. 
gee The question presented for the consideration of this court 
Mitchell. is a narrow one, and grows out of the constauction to be giv- 
en toan amendatory act of the General Assembly of this 
State, passed the 2Sth January 1839, entitled, “an act to 
amend an act concerning forcible entry and detainer,” see 
page 45 of acts of the session, 1838-9. 

The Ist section of the act declares, that the proceedings 
under the act to which this act is an amendment, may be re- 
moved to the circuit court of the county by certiorari to be 
issued by the clerk, and served on the justice at any time 
before the day of trial, subject to the restrictions and limita 
tions hereafter provided. In this case the writ was issued 
and served on the justice before the day set for trial by the 
justice’s adjournment, but after the day named in the justi 
ce’s summons, as the day of trial. 

Mr. Adams, of counsel for the appellee, Mitchell, insists 
ihat the day named in the justices writ, or summons, is the 
day of trial before which the certiorari must be served on 
the justice,‘and that the day appointed by the adjournment 

Under the is not the day of trial meant by the statute. I think this in- 
yee ee weet, tetpretation of the statute is wrong. It seems to me, that 
eon — of the spirit and intention of the act is that, if at any time be- 
1434 (Laws of fore the day arrived, which may be appointed by the justice 
apogee for hearing the cause, the certiorari 1s served on him it is in 
img to forci- time. The object of the act was to enable the parties to re- 
ny i“ move their case to a tribunal where more learning in Law 
proceedings matters could be brought in requisition than is usually found 
i uaaianenes before justices of the peace, and the amendment was intend- 


wr once by ed to enable them to do so. But taat this should be done 
certiorari, ¢ 


any time be-in due time before the parties and their witnesses should con- 
seas vene themselves before the justice for the trial. It seems 
the justice for tg me nothing is gained by a different construction of the 
* ae *' statute; and by requiring the thing to be done the day be- 


whether that fore, the justice and parties are relieved from further at- 
day be the 


one named in tention to the matter. The words of the statute are, “be- 


ope eat fore the day of trial,” is it true that there can be but one 
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day of trial? It cannot be true, unless the justice is denied 4?# Tens 

the power of adjourning the cause, and thisis not attemp | 

ted. ' Kincaid and 
The day named in the summons for the parties to appear * — 

hefore the justice cannot be the day of trial unless a trial Mitchell. 

takes plaee, yet the words “the day of trial,” are used, nor which the tri- 

can any adjourned day be the day Of trial, unless a trial ac- 2! is adjourn- 

tually takes place. According then to the literal words of 

the statute, no certiorari could ever be taken, for when the 

cause is removed to the circuit court by such writ there ne- 

ver has been a day of trial at all. Hence, 1 am of opinion, 

that the law requires the party to remove his case before a 

trial is had at all; and to make the matter more convenient 

to the parties, witnesses, and justice, the party must act at 

least one day before the day arrives, when the cause is to be 

heard, tried and determined, no matter whether that day is 

ixed by the appointment in the justices summons, or by the 

ustices adjournment of the cause. My opinion therefore 

s, the circuit court of Platte county erred in dismissing the 

cause, and that the judgment of that courtis reversed, and 

the cause remanded, with directions to that court State 

the cause and proceed to trial. 


Hock vs. Surru. 
Proceedings under the act concerning mills and mill da 
p. 405-6-7). HandS each, on the same day, presented 3 
tions, to the circuit court, for leaveto build different mil] dams advess 
the Lamine river. The jury assessed damages, on the petition of H 
to ten dollars by inundation of the landof S. On the petition of S 
they returned that no land would be inundated, or other injury 
done, by the erection of his dam. The site of H was a mile and a 
half higher up the stream than the site of S. Both cases were 
aoard by the court at the same time. Held, that the circuit court 
did not improperly exercise its discretion in granting the petition 
of S and refusing that of H. 
McGirk Judge dissenting. 
. Error to the circuit court of Saline county. 
Todd for Plainkff. 
Ist. The inquest of the jury is defective in not finding the 


state of facts with regard to the injury of the navigation 
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araiL teax of the stream, and whether fish would be obstructed in their 
' , passage in the stream by the dam, as the Law and his writ 


Hook 
vs. 
Smith. 


required. 5 Littell338. 1 Marsh, 535, do. 552. 2 Bibb 4, 
2nd. From the facts, Hook has in law a right to the free 


“ use of the water within his fand, for manufacturing purpo- 


ses, and if he is using it no other individual has a _ right to 
injure him by overflowing his land or his works. 3 Kent's 
Com. 439. 10 Wend. 260. 7 Cowen 266. 17 Johns 306. 
1 Bibb 379. 

3rd. That his right is a natural and perfect right to the 
use of the water on his land, and the law does not tolerate 
that it may be taken away for the convenience of anoth- 
er, ibid. 

4th. That it is Smith’s misfortune, if his tract of land is 
400 small to contain his desired overflow of water, or his 
dam too high to restrict him from injuring his neighbor; the 
maxim is strictly applicable “sic utere tuo, ut alienum non 
ledas.” 

5th. That in law there is no division of a judicial day, and 
Smith has no priority in time, by getting his petition and 
motion on the record before Hook, on the same day. 3 
Stark. 1406. 

Miller for Defendant. 

Ist. That the jury of inquest having in their verdict found 
in favor of the petitioner, Smith, all those facts which are 
by law essentially necessary to exist, before the court could 
make the order in favor the of applicant, it then became a 
matter of some discretion of the court to refuse, or make an 
order to build the dam as proposed. R.C. #3 & 14 sec. 
Mills and Mili dams, 18. 

2nd. That the court having permitted other testimony to 


‘be introduced than the verdict of the jury, upon the trial of 


the advantages and disadvantages which would result to the 
community at large, and private individuals, from the dam 
and mill. as proposed to be erected by Smith, and the bill of 
exeeptions in this case not containing all that evidence, 
this court will presume, that there was sufficient evidence be- 
fore the circuit court, upon which it would render a correct 
judgment and order and that the court upon the evidenca 
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did exercise its discretion soundly and legally. Foster and 4rstt. tena 
Foster vs. Nowlin Mo. R. 2, 18. Coleman vs. MeNight, ee 
Mo. R. 4, 83. Hook 
3rd. That the objector Hook, has his legal remedy against 0 
Smith for any injury or damage, which may result to him 
by the erection of a dam by Smith; which legal remedy has 
not been affected or impuired, by the oMter of the court, the 
verdict of the jury, nor by the laws of the State. Revised 
Code, Mills and Mill Dams, sec. 21. 3 Kent 441. 
4. Thatas Smith’s application was prior in time he had 
the better right. 
Opinion of the Court delivered by Tompkins Judge. 
Hook, and Smith each, on the 20th day of March in the 
year 1839, presented a petition to the circuit court of Sa- 
line county for Jeave to build a mill dam across Lamine riv- 
er in said county of Saline, and in each case a jury was di- 
rected to view the premises and make their return to the 
court. 
The jury assessed damages, on Hook’s petition, to the 
amount of ten dollars by inundation of the land of Smith. 
In the case of Smith’s petition, the jury returned that no 
land would be inundated, and that no injury would be done 


tv any body by the erection of his dam. 
Hock filed objections to the erection of adam by Smith, 
and Smith also filed objections to the erection of a dam_ by 


llook. 

The court overruled the objections made by Hook to the 
erection of a dam by Smith, and made an order that Smith 
have leave to erect a dam ten feet high across the river; and 
refused permission to Hook te build adam. 

In the bill of exceptions is this statement. 

it was known by the judge of the court, and so stated by 
him, that the petition of Smith was presented, and the o1- 
der made for the writ prior in point of time, on the day the 
court made the order in each case for a writ of ad quod dam- 
num. It was proved by the objector, H-ok, that upon the 
erection of a dam by the applicant Smith as prayed for, it 
would overflow the site prayed for upon which to erect his 
dam, and render such site of no value to him; that it was 

Pp 
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sia, about one and a half miles higher up the stream than the 
____ ___, site of Smith. There was no evidence to prove that any 
Hook. Other damage would arise from the construction of Smith's 
vs. 


Smith. dain. 


Upon this evidence, the court gave leave to Smith to erect 
his dam, and build his mifl, and overruled the objections made 
by Hook. 

On the side of Hook it is contended, that his site being the 
highest up the stream, and Smith not being able to raise a 
dam as high as the order of the court permits hin, without 
overflowing the site of Hook, his petition ought to have been 
postponed to that of Hook. 

It is obvious that either Smith or Hook must yield his pre- 
tentions to the privilege of building. 

if Smith’s pretentions must yield to those of Hook, be- 
cause he is higher up the river, some one immediately above 
(look might claim the preference of Hook, and so on to the 
nead of the river: nobody couid have a mill, if it were an ob- 
jection that another, whose site would be overflown by the 
lower dain, wished to build; for it must be recollected, that 
skill and capital can make a site for a mill on any river.— 
But the Law makes no account of damage done to one own- 
ing the bed of the river, because the water is deepened in 
the channel by the erection of adam below. It is when the 
vanks are overflown, and the adjoining lands are inundated, 
that damages are allowed to the owner of those lands. 

By the finding of jury it appears, that the dam petitioned 
for by Hook would cause the water to inundate the land of 
Smith, which in law is esteemed an injury; whereas the dam 
petitioned for by Smith only deepens the water in the chan- 
nel which the Jaw accounts no injury. Supposing each mill 
site of equal value to the public, this was reason enough to 
justify the court in granting the petition of Smith and in re- 
fusing to graut that of Hook. 

Proceedings J make no account of the circumstance that Smith’s peti- 
comer. tion was filed a few hours before the other, or even a few 
came, (B.C. days would have been a matter of indifference in my view. 

835, p. 405- Both cases were considered by the court at the same time. 


-7). H andS ie pos bb a : 
gach, on the nd very prope'ly at the same time. 
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The damage assessed to Smith by the jury, on Hooks pe- 4? aa 
tition, is so very small, that had the court decided in Hooks s 


2 ee eee 
favor, I should not have been disposed to disturb its judg- Hook. 


ment. But the court having decided in favor of Smith, by  .**.,, 
the erection of whose dam no injury is done to any bod 


; , me ai same day, 
by inundation, 1 am of opinion, that the decision of the ccerns a 
court ought to be affirmed. In this case Judge Napton does weg aie 


tions, to the 
not sit, and the other Judge differing in opinion from me, cireuit couyt, 


the judgment of the circuit court is affirmed i in each case. fF leave to 


build differ- 
cnt mill dams across the Lamine river. ‘The Pe assessed damages, on the petition o; 


i] to ten dollars by inundation of the land of S. On the petition of S the y returne 

that no land would be inundated, or other injury done, by the ercetion of his dau ’ 
The siteof H was a mile and a half higher up the stream than thesite of =.— 
Hoth eases were heard by the court at the same time. Held, that the circuit court 


did not improperly exercise its discretion in granting the petition of S and refusi: 
ihat of H. 


McGirk Judge dissenting. 
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'huMMER, deft. & appellant vs. Tue Srare pltff. & appellee. 


indictment for murder,—first count charged that deft. ‘‘feloniously, 
wilfully, of his malice aforethought and by lying in wait’’ assault- 
cd &e.—second count, laid the manner and form of killing same as 
first count, but substituted the words ‘deliberately and premed- 
itatedly,” in lieu of the words ‘‘by lying in wait.’’ The jury retur- 
ned a verdict that defendant was not guilty of murder in cither de 
gree in manner and form as charged against him in either count of 
the indictment, but further found him guilty of manslaughter in the 
third degree in manner and form as charged against him in the 
indictment. Held, that both under our statute, and at common law, 
the defendant may be found guilty of manslaughter, on an indict- 
ment for murder, as the former offence is included in the latter.—- 
The jury by their verdict negatived the malice aforethought; lying 
in wait; premeditation, and deliberation,and found the felonious 
homicide alone, committed in the mannerand form charged. (See 
The State vs. Watson 5, V. Mo. R. p. 497.) 


Appeal from the circuit court of Lincoln county. 
Bates for Appellant. 
That the court erred in refusing to grant a new _ trial 
because, 
Ist. The testimony shows a plain case of excusable hom- 


cide, this covers the three first reasons assigned for a new 
trial, 
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~_ 7. 2nd. The verdict is against law; it being settled by this 
__~ ___, court that on an indictment for murder, the party may be 
Plumer convicted of manslaughter, I shall not again seek to stir that 
bie state, Question, but here the verdict is, guilty of manslaughter in 
- the third degree in manner and form, as charged in the in- 
dictment, when there is no such charge. 
ard. The verdict is against the spirit and effect of the in- 
structions; applying the legal effect of the instructions te 
the facts, the defendant ought to have been acquitted. 
4th. The second instruction moved by defendant, ought 
to have been given, because, although a party indicted for 
murder may be convicted of manslaughter, still, the jury are 
not bound to do more than to affirm or deny the guilt of the 
party as charged. 
G. Porter for The State. 
Rev. Stat. title Crimes and Punishments Art. I, sec. 4 and 
sec. 13 of the same title and article. Also Starkie’s Ev. 2 
vol. p. 523, and Mo. Dec. vol. 5 State vs. Watson, and State 
vs. Mallerson 
Opinion of the Court delivered by Napton Judge. 
Philemon Plummer was indicted for the murder of Jo- 
seph Plummer, by the grand jury of the county of Lincoln, 
at the April term of the circuit court. The first count char- 
ged, that defendant feloniously, wilfully, of his malice afore- 
thought, and by lying in wait, assaulted the said Joseph 
Plummer; and with a large stick did feloniously &c., strike 
the said Joseph, in and upon, the right side of the head of the 
said Joseph, and inflicted a mortal wound, of which the said 
Joseph immediately died ; this count concludes in the usual 
form. The second count, lays the manner and form of the 
killing in the same way as in the first count, but substitutes 
the words “deliberately and premeditatedly,” in lieu of the 
words “by lying in wait.” On this indictment the jury re- 
turned a verdict, that the defendant was not guilty of mur- 
der in either degree, in manner and form as caarged against 
him in either count of said indictment, but fui ther found, that 
defendant was guilty of manslaughter in the third degree, 
in manner and form as charged against him in the indict- 
ment, and assessed his punishment to. confinement m the: 
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penitentiary of the state for the termof three years. The 
defendant by his counsel then moved the court to set aside 
the verdict and grant a new trial, for the following reasons: 
1. The jury found their verdict against the evidence in the 
cause. 2. The jury found against the weight of evidence. 
3. The jury found without sufficient evidence. 4. The jury 
found against law. 5. The jury found against the instruc- 
tions of the court. 6. The court mis-directed the jury and 
refused to give proper instructions. This motion was over- 
ruled by the court, and the case is brought here by appeal. 
From the bill of exceptions, the following details of the ma- 
terial testimony are copied: A sister of the deceased, Anna 
Barker, deposed, that on the Sunday before the homicide was 
committed, the children of Phil. Plummer, defendant, passed 
by her house, when a black child, a child of the negro wo- 
inan Martha, snatched the bonnet of one of Ph. Plummer’s 
children, and was running away with it; witness gave back 
the bonnet, and slapped the negro child. The children of 
?. Plummer went home and reported that one of them had 
been whipped by the negro child with a switch, while Caty 
Plummer (wife of deceased,) held a stick over its head to 
prevent its making resistance. Shortly after this, Phil, 
Plummer’s little son came to witnesses house to get a pair 
of sheep shears, when witness taxed him with the lies he 
had told. On Friday evening, Phil. Plummer came to wit- 
ness’ house, and said he understood there was a fray among 
the children, and wished to know the truth; when some cor- 
versation ensued between witness and her brother, the de- 
fendant, in relation to this matter; in the course of this cor- 
versation, defendant declared that great injustice had been 
done his children; that lies had been told on them; that if his 
father upheld the negro woman, he (the father,) would tel; 
a lie as well as the rest. He declared, according te the wit. 
ness, that Marth, the negro woman spoken of, had been ill 
treating his children for a long time, and he would go over 
hext morning and give the black bitch a hundred lashes, and 
whoever upheld her, he would lay out witha dirk knife, or 
any thing he could lay hands on. He declared to witness, 
that in the winter at hog killing time, Jo’s (meaning his bro- 
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ther the deceased,) wife, drove off his children, and he had 
put his dirk in his bosom, and went over to spill her blood. 
He said that when his children went over to Jo’s, Jo’s chil- 
dren would ask if they were akin to them, to which their 
mother (Jo’s wife,) would sav ne, they are negroes, or mu- 
jattoes; and Jo would sit. there laughing like a fool. This 
witness testified further, that on the next day after this con- 
versation. between her and Philemon Plummer, which was 
Saturday about two or three o’clock in the evening, the ne- 
ero woman, Marth, came to her house, and called and told 
her that Phil. the defendant, had come to the old mans to 
whip her about the children. She, (the witness,) and Katy 
Plummer, the wife of Jos. Plummer, started to go, and Jo- 
seph Plummer followed, she found the parties in the tread- 
ing yard, where her father and another brother John, were 
treading out oats; defendant was sitting on a hogshead with 
a hickory switch in his hand, witness addressed him and de- 
clared she had come to settle the dispute, he replied with an 
cath, and made at witness with his switch drawn in a mena- 
cing attitude &c.; witness caught the switch; he jerked it 
from her, and drew it again, when Joseph Plummer spoke 
and said “dont strike her,” and as he spoke stooped to come 
through the bars; (the top rail being up and the rest down,) 
Phil. said, “damn you, do you take it up,” and drew a pitch 
fork. and struck Joe on the head while he was stooping, Joe 
lid not see the blow struck witness declared, because she 
heard him, when he came to. ask his wife -what ailed his 
head; the blow knocked Joe down for dead; after a while, 
when rubbed with camphor, he revived and with the aid of 
his wife walked into the house; shortly after he became ve- 
ry sick and vomited; never spoke after dark and died before 
morning. Witness declared further, that when the -blow 
was struck she tried to catch the fork but could not, as her 
father had hold of her by the arm and back. Phil. tried to 
strike her with the fork; she, witness, did not strike him at 
all; after he had struck her brother Joe, she picked up a tom- 
ahawk that lay on the hogshead, and tried to strike him with 
it, but her father caught her arm. The pitch fork produced 
in court and identified by witness, was a forked stick, or sap- 
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ung, 6 or 7 feet long and about as thick as a man’s wrist, 
roughly shaved as with a drawing knife. Mrs. Barker fur- 
ther declared, that she did not see her father take hold of 
any person but herself, and after the blow, John, who caught 
the stick from defendant, said to him “go home, you have 
killed your poor innocent brother,” and Phil. replied “By 
God, I dont care if I have.” 

George Gale testified: that on Saturday, the day Joseph 
Plummer was killed, he went to old Mr. Plummer’s to tread 
out oats: Philemon Plummer came there, the old man and 
John being there, Philemon said, “Daddy, vou, or John, one, 
has to fight me; Marth (the negro woman) has been telling 
lies on my children, and Katy Plummer and Anna Barker 
made the black beat them with sticks’; the black woman 
came out and said something; Phil. shook a hickory at her, 
and told her to hush her mouth, or he would give her five 
hundred lashes. She went back, and Phil. and the old man 
talked a good while, but witness paid no attention to the 
conversation; about two hours after Phil. had come there, 
he, defendant, looked down the road, and said “there, Marth 
has got Katy and Anna to come and make a fuss”; he then 
told John to whip her, but John refused; he said he defend- 
ant, would, and made some motion to that purpose, but was 
pulled back by his father; he then sat on the hogshead, with 
is back to the women as they came up. Mrs. Barker (the 
first witness,) said she had come up to finish the scrape; de- 
fendant said he was ready; she replied she was too, and came 
through the bars. and struck him two or three times in the 
mouth. He (defendant,) tried to push her away, he then 
caught hold of her, held both of her hands with one of his 
and raised his switch as if to strike her, his father told him 
not to strike her, and he did not, witness then saw Joseph 
Plummer come in arun, with a stoneinhis hand,and de- 
fendant caught the pitch fork which the old man had drop- 
ped, (or snatched it from the old man’s hand, he did not re- 
collect which,) and struck Joe on the head and knocked 
him down. He held the stick with both hands and by both 
forks, raising it up and striking right down before him; Jo- 
seph was standing erect within and near to the bars, when 
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struck, about a yard from the bars; witness did not hear Jo- 
seph saya word, nor defendant say any thing about Joe; 
after the blow, Anna Barker assailed defendant the second 
time, striking him with her hands, and he struck at her se- 
veral times with the pitch fork, which John finally took 
from him; and then Mrs. Barker threw the tomahawk at 
him. John said to him, “you’ve knocked Joe in the head,” 
he replied, “no, he’s not hurt.” The old man told him, (de- 
fendant,) to go home, and he went away cursing somebody. 
Katy Plummer threw a rock at him; defendant in passing 
through the bars passed close by Joe, but did not seem to no- 
tice him; at the time the blow was struck, the old man had 
hold of Joe by the wrist of the hand which held the rock 
with both his hands; he stood to one side. 

Mr. Barker, the husband of the first witness, testified in 
relation to a conversation, he heard between his wife and 
defendant, concerning the quarrel between the negro woman 
and defendants children, substantially similar to that detail- 
ed by his wife. On the day the homicide was committed, 
witness went to the old man’s (Pilummers,) and rolled logs 
with Phil., Joe and John, and finished by breakfast, and eve- 
ry thing seemed friendly between all parties; witness did 
not remain to breakfast, but went home though he saw his 
wife and Katy Plummer in the kitchen at the old man’s. 

Joseph Plummer sr. father of the accused and the decea- 
sed, testified: that on Saturday morning, the same day here- 
tofore spoken oi, his sons Joseph and Philemon, and his son 
in law Barker, all of whom lived close by, came to help him 
roll logs; after getting through, they all went to breakfast, 
cheerful and in good humor; as they finished breakfast, An- 
na Barker came in at one door, and defendant went out of 
the other, whereupon they (the females) said a great deal 
about his running from them. Witness further declared, 
that about 2 o’clock in the afternoon, his son Phil. (defend- 
ant,) came to the treading yard with two of his children, de- 
claring that he had brought them as witnesses against the 
negro woman, and wishing him, (witness,) to whip her; wit- 
ness refused to hear the children make any statement on the 
subject, but talked along time with defendant until he seem- 
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ed entirely pacified and satisfied. He started his children 
home, and witness presently thereafter saw them coming 
back, and Anna Barker and Katy Plummer behind them.— 
Anna came up to Phil. and said she had come to settle the 
dispute, when def. declared he was ready to settle it any 
way,so that, he could neverhear of it again. John told 
witness to whip the negro woman for bringing them to make 
a fuss; witness said nothing. . John then told Phil. (def.) to 
do so, and Anna Barker came up to him and said “I'll have 
your hearts blood before you shall whip the negro for your 
lying children,” and attacked him; witness caught hold of 
her, and endeavored to dissuade her from intermeddling fur- 
ther; Joseph then came forward, with a stone, in his hand 
held up as if to strike and said, “if you strike her I’ll split 
you down with this stone;” witness was alarmed, saw dan- 
ger, and throwing down the pitch fork, he had been work- 
ing with, sprang forward and seized Joe’s hand, that held 
the rock; he jerked and struggled to get rid of witness; the 
blow struck him over witness’ shoulder, from behind; his 
back being to defendant. The deceased, when struck down, 
was about six feet within the bars, and he and defendant 
about five feet apart; witness thought deceased intended 
not to throw the stone, but to strike with it in his hand, de- 
ceased and defendant had always been friendly, but their 
wives had not been on good terms for a year or two. 

John Plummer, brothe1 of deceased and defendant, testi- 
fied to nearly the same facts with his father; but said that 
the pitch fork was picked up by Anna Barker, after the old 
nan dropped it, and that defendant caught it by both prongs, 
wrenched it from her and struck the fatal blow: this wit- 
ness further testified that the defendant went away from the 
stack yard crying. 

This is all the testimony touching the transaction of 
the day of the homicide; some testimony was given 
on both sides relating to the conduct of the defendant subse- 
quently to the homicide; one witness testified, that on Mon- 
day morning, afgr the death, defe ndant came early in the 
morning to the house of C. Comegys and requested Mr. 
Comegys to go with him, saying that his brother Joe was 
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sere terM dead; in this conversation defendant said he had killed his 
_"_, brother on purpose, adding that they had been deviling his 
Plammer family for four years, and he expected they would take war- 
Tbe State, Ring from this and Jet them alone. Ihe evidence of anoth- 
er witness, who was present at this same conversation, was, 
that defendant stated he had gone to whip the negro wo- 
man about a difficulty with his children; that his sister Mrs. 
Barker had attacked him witha hatchet, and his brother 
Joe with a rock, and that he struck his brother with a pitch 
fork, and his intent was to knock him down when Mrs. Co- 
megys observed, that it wasa pity he had not gone before, 
he replied, according to this second witness, “yes, they had 
been deviling his family fora long time, he had been trying 
to sell out, &c., and he reckoned they would take this for a 
caution. Mrs. Comegys testified in relation to the same 
conversation, that she asked defendant, if he did it on pur- 
pose, to which he replied yes, but seemed in great distress, 
cried; his voice smothered; his lips and knees trembled. 

The physician who attended on the deceased, deposed that 
the defendant, called on him about night fall and appeared 
anxious and distressed, and the witness inferred from his ap- 
pearance that he had swam Cuiver river; upon his arrival 
he found Joseph Plummer totally insensible, he examined 
the wound found the scull was not fractured, possibly there 
was a fissure but no depression; the symptoms he supposed 
to have been produced by concussion only, and consequent 
extravasation of blood; supposed the blow to have been 
slight, or received obliquely; none but the outward integu- 
ments were severed; the flesh wound was quarter of an inch 
deep, and about one inch and a half long on the left parietal 
hone, extending from a point perpendicular to the ear for- 
ward and downward towards the left corner of the fore- 
head; the physician (witness,) declared, he had often seen 
boys receive worse looking blows, with no fatal consequen- 
ces; and was of opinion that with such symptoms of concus- 
sion with no predisposition to apoplexy, nine out of ten pa- 
tients would recover. ° 

On this state of testimony, the court at the instance of the 
attorney for the state, gave the following instruction: If the 
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jary believe from the evidence, that the prisoner is guilty of +¥xz Tea 

manslaughter only, and not of murder, they may ‘so find un- : 

der the present indictment; andin that casesay what de- Plummer 

gree of manslaughter, and the punishment. The State 
The defendant, by his counsel, then moved the court to 

give the following instructions: 1. Under this indictment 

itis the duty of the jury to decide upon both counts, and 

whether the accused is gulity, or not guilty of murder in 

either degree, under either of said counts.. 2. And the ju- 

ry is not bound to consider of the question of manslaughter. 

3. If the jury believe in the whole case, that the accused 

struck the blow under the reasonable apprehension that it 

was necessary, in order to protect himself froma violent 

and dangerous assault, they ought to acquit him. 4. If the 

jury believe from the evidence, that the deceased just before 

and at the time of, the fatal blow, held a stone in his hand, 

in position to throw, and threatened to strike the accused,. 

with the stone, they may consider this an assault. 5. If the 

jury believe from the evidence, that Mrs, Barker and Joseph 

Plummer, and his wife, came to the place of the affray, with 

a common object to interfere between Philemon Plummer 

and the negro woman, and if in pursuance. of that common 

object, only one of the three assaulted and beat P. Plummer,. 

it was in law the assaulting and beating of all three. The 

court gave all these instructions except the second. 
Two questions only are presented to the consideration of 

this court, by the record: Ist. Is the verdict of the jury in 

proper form, and second, is that verdict against the evidence 

or the weight of evidence: First, this court has decided in 

Watson’s case and Mallerson’s case, that under an _indict- 

ment for murder, defendant may be convicted of manslaugh- 

ter. The grounds of this decision, it is not deemed necessa- 

ry to review; it isclear, that the provisions of the fourteenth 

section, of the ninth article, of the act concerning crimes 

and punishments, cannot be enforced without certain modi- 

fication and restriction, drawn from the settled rules of prae- 

tice in the criminallaw. If then it be necessary to resort ta 

the common law, to ascertain in what way and to what ex- 

teat this provision of our statute may be enforced consist- 
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ently with established principles of justice, it is not percei- 
, ved why this court may not resort to the same system, to 
ascertain the forms by which the provisions of the same 
code, in relation to homicide, may be enforced. The com- 
mon law rule, that the allegations and proof must corres- 
pond in every material particular, cannot be dispensed with 
in the application of the 14th section; and whilst by the com- 
mon law the defendant, in an: indictment for murder, could 
not be convicted of a species of manslaughter entirely dis- 
similar in character from the murder charged, neither under 
our statute can this rule be lost sight of; the manslaughter 
must be contained or included in the indictment, so far as 
the mode and manner of killing and the instrument with 
which death is inflicted &c. are concerned, and the defend- 
ant must be convicted, if convicted at all,in manner and 


for murdsr,-- form as charged in the indictment. The jury, by the com- 


first count 


charged that 


defendant 

** feloniously 
wilfally, of 

his malice a 
forcthought 


mon law when they convicted of the manslaughter, negati- 
ved the malice aforethought, which constituted the essen- 
tial ingredient of murder, and under our statute must nega- 
“tive not only the malice, but the lying in wait, and premedi- 


b] 


und by lying tation and deliberation, which have been superadded by our 


in Wait’? as 


vaulted, &e- 


second count 
inid the man 
ney and forn 
oi killing 
same as first 
count, but 
ubstituted 


the words 


statute, and find the felonious homicide alone, committed in 
» the manner and form charged; the one offence is still pre- 
, sumed to be included in the other, and it is only upon that 
presumption, that the principle in Mallerson’s case, is sus- 
tamed. The verdict of the jury in this case is exactly in 
accordance with these principles, and can only be objected 


‘deliberately to, on the ground that there was no charge of manslaughter 


aud premedi 
tatedly,” in 
lieu of the 

words “by ly 
ing in wait.’ 
The jury re 
turned a ver 
dict that de 


fendant was 


not guilty © 
murder in ei 
ther degree 


in the third degree, as defined by our statute, contained in 
_the indictment, and this objection, I apprehend, resolves it- 
selfinto the very question which this court has twice decided: 
there was no error on this point. The question arising on 
- the evidence in this case is one of more difficulty, and the 


5 


¢force of the observations of counsel, in relation to the im- 
probability of preserving in a bill of exceptions ail the cir- 


’ 


in manner & cumstances, which ought and must determine the judgment 


form as char 
ged against 


in the investigation of facts, is most sensibly felt. It is pe- 


hin in either eyliarly applicable to cases, where like the present, it be- 


count of the 


in viciment, 


comes necessary to weigh the credibility of witnesses in 
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consequence of conflicting testimony; the manner in which JUNE Texx 
the witness gives his testimony, his looks, his gestures and e 
enunciation give a jury great advantages in estimating the Plummer 
truth of his statements, ours is a tribunal which must de- ay) sjate. 
cide on the probabilities these statements intrinsically pos-— 

seis. Fortunately for the easy attainment of the truth ne esa 


this case, no question of malice or intent is involved, and it ree. Seige 
: °m~7 -, Slaughter in 
is not difficult to gather from the statements of all the wit-the third de- 


nesses, a sufficiently accurate account of the occurrences So 
rs nar and form 


which took place, at the time of the commission of the hom-as charged a- 
; ’ : inst him ir 

icide. The manslaughter of which the defendant has been {r") (om 2 

convicted, is obviously that described in the tenth section of Held, that 


P . , : both nnder 
the act concerning crimes and punishments, that section our statute. 


reads: “The killing of another in the heat of passion with-®»¢ the com- 
- mon law, the 


out a design to eflect death, by a dangerous weapon, in any defendant 
case, except such wherein the killing of another is justifia- pce Rawtesy 
ble or excusable, shall be deemed manslaughter in the third slaughter, on 
degree.” Justifiable homicide is also defined by the same st 1 
act; that part which relates to the case presented by the ev- . ~~ 
dence on this record is as follows: “when committed in the fence is inciu- 
lawful defence of such person, when there shall be reasona- ¢¢¢ "the — 
ile cause to apprehend a design to commit a felony, or todo ry by their 
some great personal injury and there shall be imminent dan- pes Agel 
zer of such design being accomplished.” The design of the i ag 
thirteenth section above recited, seems to have been to pun- ing in wait; 
ish that recklessness of human life, which induces men in the Hong 
heat of passion to resort to dangerous weapons, not in their ee " 
own defence, but for the punishment of their antagonist.— Jonious hom.- 


No intent to kill, and of course no premeditation or matilice, “ide slone, " 
, ted 1 

is necessary to make out this offence. If aperson in the the manner 

heat of passi sorts toa dang r d such r and form 

heat of passion resorts toa dangerous weapon and such re- gharced. (see 

sort is not necessary to prevent the imminent danger of life, The State ve. 
. F aison o Y¥. 

or great bodily harm, the law does not hold the manslayer Mo. 8. p. 497 

entirely guiltless. Let us examine the case presented by the 

testimony on these principles, and for this purpose it will 

not be necessary to ascertain with certainty the previous 

declarations of the defendant, or his conduct and declara- 

tions subsequent to the commission of the homicide. With 


this view, | apprehend, that the statements of Gecrge Gayle, 
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Jone rex“ a witness, who was disinterested and disconnected with any 


. 


a en ee oe 


Plummer 


of the parties to the affray, is most to be relied upon. The 
statement of Mrs. Barker the sister of the accused and the 


eatin deceased, contains some intrinsic inconsistencies, and, upon 


the whole, seems to be somewhat tinctured with a feeling 
of ill will to the accused, and must be taken with many 
grains of allowance, except where it is corroborated by the 
statements of the witness Gayle; the same observation will 
to some extent, apply to the testimony of the father and 
brother of the accused. who without ceasing to mourn the 
loss of the deceased, may be charitably supposed to retain 
the feelings of compassion for the prisoner, so natural to 
persons in their situation. Without undertaking to decide 
how far the statements of Mrs. Barker may be relied on, in 
relation to the declarations made by the defendant, about 
his father and brother and all who would interfere between 
him and the negro woman, by whom his children had been 
insulted, it may be assumed, that the defendant went to the 
stack yard, on the morning ef the fatal rencontre, with a 
view to redress certain supposed grievances, and with the 
instrument of punishment in his hands. He went in no very 
calm mood. The testimony of Gayle says, he proposed a 
fight with his father or brother John, so soon as he arrived, 
but the evidence of the old man and his son John countenan- 
ces the idea, that he came proposing to submit his grievan- 
ces to his father. However this may have been, his father 
succeeded it calming his passion, and he remained for some 
time apparently satisfied with the result, though he did not 
succeed in his avowed object, the chastisement of the female 
slave. About two hours after defendant arrived, his atten: 
tion it seems, was arrested by the approach of his sister, 
Mrs. Barker, and his sister in law the wife of Joseph Plum- 
mer; he seemed entirely satisfied of their object in coming, 
and what had brought them there. He charged that’ the 
negro woman had brought them to make afuss. He at- 
tempted to chastise the negro woman, for this impertinent 
interference, but was prevented by his father. His sister 
Mrs. Barker, by this time, approached and observed she had 
eome to settle the quarre!, and after some answer from the 
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defendant, she struck him several times in the face with her 405£ Teas 
hand; defendant caught her hands, and held them in one of 
his, and raised the hickory switch he had brought for the Plummer 
chastisement of the slave, over his sister; about this time Jo- 
seph Pummer appears, and is seen approaching with a stone 
in his hand, and in a threatning attitude, declaring, accord- 
ing to the testimony of the father, that if his sister was 
struck he would “split defendant down with a stone,” but 
according to the statement of Gayle saying nothing. The 
father immediately seized his son Joseph by his hand that 
held the rock, with both his hands, and whilst Joseph was in 
this situation, he was struck by the defendant the fatal blow. 
That a pitchfork made of hickory, four or five feet long, 
ii adangerous weapon, within the meaning of the statute, I 
cam entertain no doubt. In the hands of an athletic young 
man, With his antagonist at the distance of a few feet, a 
more dangerous weapon could not be readily conceived; 
had the defendant then, at the time he gave the blow, a rea- 
sonable apprehension that his life was in danger, or was he 
inimminent danger of bodily harm? I am constrained to 
believe that this was not so, To create this reasonable ap- 
prehension, there must be a manifest disposition to assault, 
coupled witha manifest ability to do so; the disposition of 
Joseph Plummer to assault his brother the defendant, with 
the stone which he held, may be inferred, from his mena- 
ring attitude and his threats. If his threat, however, which 
was conditional and its execution depended on defendant’s 
striking his sister with the hickory switch, ought to have 
teen so considered, by defendant, there was no good ground, 
that defendant should anticipate an attack, as he could avoid 
exe on such easy, and one woul! suppose honorable terms. 
Isuppose that even the defendant could not imagine that 
aay dishonor would. attach to his retreat from the impo- 
tent attacks of a female, and that female his sister. But 
upposing that the defendant had a right to regard the 
ihreats, if any such were made, as conditional and the me- 
aacing gestures of his brother Joseph as confirmatory of 
that idea, had he any just and reasonable grounds to appre- 
head the immediate execution of that threat? His father, 
Q 


ve. 
The State 
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it seems, had hold by both hands of the arm of Joseph 


——~-— Plummer which held the rock, there was no present ability 


Plummer 
Vs 
The State. 


on the part of Joseph Plummer, to execute his design, and 
the want of that ability must have been, or ought to have 
been, apparent to defendant. Can we for a moment sup- 
pose, that if the object of defendant had been merely self 
defence, he could not easily have attained that object by 
aiding his father in securing and holding his brother Joseph? 
and was there thing even chivalrous in declining a combat 
with a brother? 

On the contrary, it seems plain that the defendant struck, 
not with a view to kill, but at least to punish, and as he after- 
wards observed to give a caution to his brother, for his sup- 
posed improper interference in his affairs. That the jury 
were justified in taking this view of the case, is strongly 
confirmed by the subsequent declarations of the defendant 
himself. He no where attempts to justify himself on the 
cround of self defence, but.places his justification on the 
cround that he did not intend to kill, but aimed to give a 
warning which he thought would have a wholesome influ- 
ence. This I apprehend is the very thing against which 
our statute is directed. This recklessness of a brother's 
blood, the law regards as contrary to social duty and wor- 


thy of punishment. The court instructed the jury, that 
Mrs. Barker’s assault was in legal contemplation, the assault 
of Joseph Plummer, provided they believed there was a 


concerted design on the part of both to attack defendant.— 
But what evidence was thereof any such concert? That 
Joseph Plummer should have followed his sister and his wile 
to the place where their meddlesome propensities carried 
them, with a view to their protection and defence, does not 
not surely argue a preconcerted design against detendant— 
The brothers Joseph and Philemon seem to have been on 
good terms, though their wives had quarrelled; and that 
man should be foundin company with his wife and sister, 
and even raising a stune to protect them or pnnish their as- 
sailant, in a quarrel brought on by their own imprudence 
cannot establish a conspiracy on his part, and the jury have 
well negatived any such concert and design. ve 
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This I imagine is the mildest light in which defendants 
conduct can be viewed; taking the statement of the wit- 


nesses most favorable to his acquittal. If the testimony of 


Mrs. Barker had been regarded by the jury, they could 
scarcely have negatived all idea of malice, or intent to kill, 
as they have done. The instructions given by the court, at 
ihe instance of the defendants counsel, were sufficiently clear 
aud explicit to prevent any doubts. from arising on the 
uinds of the jury as to the intent and nature of their du- 
‘ies, and the proper marks of the offence which the testimo- 
uy goes toestablish. The verdict of that jury,does not appear 
irom any testimony.on this record, tobe contrary to the 
weight of evidence, and the form and substance of the law 
.iving been complied with, this court has no power to dis- 
urb that verdict. The judgment of the circuit court is 
therefore affirmed. 


Ilveues adm’r of McKinney vs. Griswoxp. 


!. administered on the estate of M.in Warren county, and applied to 
the county court of that county for leave to sell lands of the estate, 
to satisfy certain demands against the estate, which had been al- 
lowed and ordered to be paid, by the circuit court of Franklin co. 
G, the appellee, made objections to the application which were sus- 
iuined; the adm’r. appealed to the circuit court of W. co. and the 
judgment of the county court was affirmed; the adin’r tlien appeal- 
edto this court. It not appearing, from the recerd, how the cir- 
cuit court of Franklin county obtained its jurisdiction herein, the 
judgment of the circuit court of Warren co. was affirmed. 


Appeal from the circuit court of Warren county. 


Bates for Appellant. 

1. That the court went behind the judgments of the 
‘“ranklin circuit court, and enquired into the original mer- 
its of the claims thereby ascertained. 

¥. The court permitted the objector to give in evidence 
the,Indiana record, upon which the Franklin judgments were 
founded, and enquired into the legality and regularity 
thereof. 

3. The court admitted parol, evidence to impeach the jus- 
lice and legality of the Franklin judgments, and. herein it 
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“ weeM may be added, that the court required Hughes and McKin- 


ney, one the legal party and net admissible, and the other 


Hughes adm’. the virtual party and not compellible, to be witnesses. 
« McKinney 4, The court illegally refused the order of sale. 


Griswold. 


Ist. On the first point: The Franklin judgments were 
conclusive. R.C. art. 4, p. 55,§ 3, 8,13, &c. R.C. ap 
peals, p. 62, and § 8,9. Sale of real estate, art. 3, § 8, &c. 

2nd. On the second point: The Indiana records could no: 
not be reviewed on the petition to sell the land; whether 
they did or did not, lawfully prove the debts, was a ques 
tion for the Franklin circuit court, and if that court erred 
the way of redress wasplain. Judgments of the courtso 
other states where genera! and the proper party has notier 
areconclusive. 1 Kent’s Com. 244. 7 Cranch 421. ° 
Wheat. 224. When special and inrem, and deft. had no 
actual notice, not conclusive, 3 Wheat. 129. Mayhen w 
Thatcher. Evidence in pais madmissible to invalidate th. 
record of a judgment. Mo. Rep. 5 vol. p. 233, Montgom 
ery vs. Fairly et al. 

3rd. On the 3rd point: No evidence, written or verbal 
could be received to impeach the Franklin, judgments in 
this collateral proceeding, which is nota case pending be- 
tween parties, but a precautionary examination in relation 
to an act, purely ministerial, viz: the sale of property to pay 
debts judicially ascertained: our act requires notice to al. 
persons interested in the estate, and permits the court to 
satisfy its conscience, to examine all the parties, “if necessa- 
ry” on oath. Evenin case of flagrant fraud; a judgment 
could not be set aside, on such evidence, and in this collate: 
ral way. In acase in N. Y. 20J. R. 296,) the court would 
not set aside a judgment, nor stay execution,.on the ground 
of fraud, at the instance of @ creditor at large,.i.e. whose 
debt was not ascertained by judgment. See also, 6 J. R. 
996, Denton vs. Noyes. It could not he necessary to ex- 
amine Hughes and McKinney, and their testimony was il- 
legal. 

4th. On the 4th point: The testimony very improperly 
received. The granting of the order of sale, ought to have 
been a matter of course, for the law does not require the 
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ndministrator to produce any evidence. Under the N. Y. 7#= veux 
Statutes it is irregular, to issue a ca. sa. before a fi. fa. yet 


the party only can take advantage of it, and ifot the shff. x edmr. 
cKinzey 
ve. 


against whom action has been brought for an escape, 13 J. % 
R.370. Ib. 599. Griswold 
Wells for Appellee. 

Ist. There was no legal evidence before the county court 
that any demands had been Jawfully allowed against said es- 
tate. The only evidence of allowance of demands before 
the county court, was a transcript of 4 judgments from the 
circuit court of Franklin county, all certified by one certifi- 
cate; one in favor of John Green, to the use of Alexander 

‘ M’Kinney, for $119,10; one in favor of Alexander McKin- 
ney jr. to the use of Alexander McKinney, for $50,11; one 
in favor of Ja’s. McKinney to the use of Alex’r., for $90,41, 
ind one in favor of Alexander Wallace, to the use of Alex. 
inder McK inney. for $1289,303. In cases of appeals from 
the county to the circuit court, the statute requires, that the 
clerk of the circuit court shall certify a transcript of the re- 
cord and pioceedings, and the original papers, to the court 
wherein the appeal was taken, which shall proceed accord- 
ing to the decision of the circuit court. See laws of Mo. p. 
61,§9: here nothing is sent but a copy of the judgments 
in all cases the common law requires a full transcript of the 
record, See Peaks ev. 34. 2 Mo. Dec. 119. Law ev. 17, 
23, 27. 

2nd. There is no Jegal evidence that any demands have 
been allowed which are entitled to be paid out of moneys 
arising from the sale of real estate hereafter to be made.— 
The law requires the county court to class all demands, and 
provides, that they shall be paid according to their classifi- 
cation, see Mo. L. p. 57, § 19-20-21. The law requires the 
circuit court, on appeals, to make the same order or decision 
that the county court ought to have made, see Mo. L. p. 6 4 
§8. The circuit court of Franklin allowed the above de- 
mands, and ordered them to be paid out of the assets in the 
hands of the administrator. 

3rd. The circuit court of Franklin had no jurisdiction 
over the cases. See Mo. L. p. 156, § 15, 


’ 
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gust teru =. 4th. The allowance of the claims in Franklin was tlie 
*_, result of a fraudulent. collusion ‘between the equitable 


Hughesadm’r plaintiff and the adm’r. See bill of exceptions, McKinney’s 
of McKinney 
vs 


and Hughes evidence. It was the duty of adm’rto defend 
Griswold. on all legal grounds. 

5th. The allowance of said claims in Franklin, is not con- 
clusive against Griswold, he being no party thereto, see 
Rob. practice, 1 vol. 368-9-313. He has a right now to 
enquire into the legality of said allowance. See 4th Bibb 
320. 

Having a right to look beyond the record of allowance, 
he shows the following defect in such proceedings: 

Ist. It does not appear that any adm’r was ever appoint- 
ed in Indiana. 

2nd It does not appear that any letters were ever granted 
to the persons who acted in Indiana. 

3rd. It does not appear that said demands were ever ex- 
amined, or allowed, or ordered to be paid by the probate 
court of Indiana. 

4th. There are no judgments, or orders of payment in 
favor of said plaintiffs in Indiana, or either of them. 

5th. ‘There are no such debts in the Indiana record. as 
those allowed by the Franklin circuit. 

6th. The allowance to Wallace in Indiana, was to him 
as adm’r of David McKinney dec’d. The allowance of 
$14,56} was to Alexander McKinney dec’d., he cannot now 
recover it here in his own name, see 1 Cranch 259. 3 do. 
319. 2 Kent 247 fl. 

7. Judgments or orders of allowance against Robert Mc- 
KXinney’s adm’rs in Indiana are not conclusive, or in any 
manner binding on Kob’t McKinney’s adm’rs here, he not 
being a party or privy thereto. See Story’s conflict, p. 436, 
sec. 522. 4 Bibb 320. 

Sth. The record from Indiana is not certified to be the 
whole record in the cause—some of these debts, or parts 
thereof, may have been paid. 

9th. Said claims not being evidence by legal record, are 
barred by the statute of limitations. 

10th. The lands in the hands of third persons, who pul- 
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chased of the heirs without notice of the debts against the #UNE TER» 
estate, are not liable thereto after so great a lapse of time, 
6J. C.R. 689. 5 U.S.C. R. 237, 7 Wheaton 60. Hughésadm’r 
11th. The allowance in Franklin is in other respects ille-° — ) 
cal, irregular. and void, as to Griswold, Griswold. 


Opinion of the court delivered by Tompkins Judge. 


Hughes administered in Warren county on the estate of 
tobert McKinney; he applied to the county court for leave 
tosell land belonging to the estate of the deceased, repre- 
senting to said court, that the personal estate of the decea- if. adminis 
sed was insuflicient to pay the debts. Griswold made ob- os as 


jections to the rule, which being sustained’ by the court, the Warren co. & 
applied to the 
administrator appealed to the circuit court, where the judg g- county court 


ment of the county court was affirmed. From the bill of! oe cor - 
or acatdhe ’ 


exceptions in the cause we learn, that Hughes the adminis- s soll. lands ‘0! 


trator petitioned for leave to sell land’ to catlety certain de- — oot. ai 


mands against the estate of his infestate, which had been al- tain demands 


against the 
lowed ahd ordered to be paid by the circuit court of I’rank- ¢¢; ate, which 


lincounty. It no where appears on the record of the cause, hed bee ham 
owed and o 


now before this court, how the circuit court of Franklii dered to be 
county obtained jurisdiction of any demands against the es- ee, Af bate 


tate of Robert McKinney, which had been administered on, of Franklin 
oo. G. t] eayp 
in Warren county. For this reason the’ judgment of the ), llee, porn 


circuit court of Warren county, affirming the judgment of on prea 
1¢ app 11Ca- 


the county court of that county, is itself affirmed, all the tion which 


inembers of this court concurring. were sustain. 
5 , ed; the adm 
appealed to the circuit court of W. co. and the judgment of the county court was a’ 
firmed; the adm’r then appealed to this court. It not appearing, from the recor, 
how the circuit court of Franklin county obtained its jurisdiction herein, the jadz- 


ment of the circuit court of Warren co. was affirmed. 
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Craig 
vs. 
Maupin. 


SUPREME COURT OF MISSOURI. 


Crate Appellant vs. Maurin Appellee. 


It has been a rule of procecding, in the Sup. Court, to suffer verd tts, 
whether found by the circuit court. or by a jury acting under the 
direction of that court, to stand, unless it were quite obvious that 
injustice had been done. 


Appeal from Marion circuit court. 
C. H. Allen jor Appellant. 

1. Tresspass will not lie where there 1s an authority giv- 
en to enter on the lands of the plaintiff, and to cut and car- 
ry off timber until the defendant is satisfied. See 13th John- 
sons’ reports 414, 1 p. 

2. The permission given by plff. was general and unre- 
stricted, and pl’ff. cannot recover in any form of action, 
much less trespass. 

S. T. Glover for Appellee. 

1. The court committed no error in refusing to instruct 
the jury to find as in casesof anon suit. 

2. The verdict was in accordance with the evidence in the 
cause. 

Opinion of the Court delivered by Tompkins Judge. 

Maupin brought his action against Craig before a justice 
of the peace. The justice gave judgment against Maupin, 
and he appealed te the circuit court; that court gave judg- 
ment for Maupin and Craig appeals from the judgment of 
the circuit court to this court. T.:e plaintiff filed his ac- 
count against the defendant for nineteen timber trees, esti- 
mated at thirty dollars. The defendant claimed as an off- 
sett eleven dollars and 25 cents; for work and labor done, 
and five timber trees; the plaintiff Maupin, appellee here, 
produced a witness, who proved that some time in the year 
1837, this witness him-elf informed the plaintiff, that the 
defendant requested the witness to tell the plaintiff, that he 
wished a settlement with him, and that the plaintiff replied, 
that he had no settlement to make with the defendant; that 
he owed the defendant five or six timber trees, and that he 
told the witness to tell the defendant to cut timber until he 
was satisfied; and that after being so told, the defendant cut 
aad carried away nineteen trees. The witness stated that 
three trees were worth one dollar and fifty centseach. The 
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defendant then proved work and labor done for the plaintiff 20%" reas 

whith he estimates, as above stated, at eleven dollars and 25 184) 
Caaaaeees 

cents. The plaintiff gave some evidence to prove that the Craig 

work and labor done for him were not worth as much as de- 

fendant charged for it; nothing that was entitled to the ap- 

pellation of instructions was asked of the court. The first 

jury, before the justice of the peace, gave the defendant one 

cent damages, The circuit court in the second instance, 

acting as a jury, gave the plaintiff one cent damages. So 

far as J can judge from the evidence, neither acted amiss; if 

either did so atall. It, however, ratherseems to me that the 

iatter judgment ought to stand, and therefore that the appel- 

lants motion for a new trial ought not to prevail. Charity, 

at all events, requires at the hands of this court, that the par- 

ties ought not to be suffered longer to injure themselves and 

each other by such useless litigation. It has long been a, aoe 

rule of proceeding in this c~urt, to suffer verdicts, whether — in 

found by the circuit court, or by a jury acting under the di- enti Snes 


rection of that court to stand, unless it were quite obvious in 


that injustice had been done. The judgment of the circuit found by the 


; ircuit eourt, 
court will then be affirmed. peg eg 


icting under the direction of that court, to stand, unlessit were quite obvious that 
injustice had been done. 


Murray Appellant, v. Farruine Appellee. 


M. contracted with F. fortwo hundred pork barrels, of the ordinary size 
and quality. M. afterwards received of F. that number of barrels, 
but not of the size and quality contracted for, nor in discharge of 
the contract. Held, that M. was liable for the barrels received, ac- 
cording to their common selling price. 


Appeal from Monroe circuit court. 
Heard for Appellant. ‘ 
lst. The verdict was contrary to the evidence in the 
cause, 
2d. That the damages assessed by the jury were excessive. 
3d. That the verdict was against law. 
Howell for Appellee, 
Cites 2nd Cnitty’s pleadings, notes 75 and authorities ci- 
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“3 TERM ted. Ist Stark. 275. 6 Taunt. 322. 1 Marsh. 581. 4 
‘_, Taunt 745. 2 Taunt. 150. Blk. Rept. 103. Starkie vol. 
Murray 3, p. 1769. Pirtle dig. 222. 6 Monroe 612 to 615. Mar- 


ford vs Martin &c. Pirtle 225 and 226. 2 Starkie Ev. 641. 
2J. J. Marshall, 593, 594, Dance vs. Boyd. 5th vol. M. D. 
4S7, Mulliken vs. Greer, same Vaughn vs. Montgomery 
529. 4 vol. M.D. 275. Oldham vs. Henderson and the ad- 
judged cases in this court, M’Knight and Brady vs. Wells, 
1 vol. M. D. 14. 
Opinion of the Court delivered by McGirk Judge. 

Farthing, the plaintiff in the court below, brought an ac- 
tion of assumpsit in the circut court of Monroe county to 
recover the value of two hundred pork barrels, before the 
bringing of the action, by him delivered to Farthing; plea 
non assumpsit; on this pleading the parties went to trial be- 
fore a jury, and the jury found a verdict for the plaintiff for 
two hundred and seventy-five dollars and fifty cents; where- 
on, the defendant moved for a new trial, because the ver- 


vs. 
Marthing. 


dict was contrary to law and evidence, and the damages 
excessive: which motion was overruled; to reverse which 


M. contrae- the cause is brought to this court. It seems, by the bill of 
ted with F. 
for two hin- 
No pork bar- ant made a bargain, that the plaintit? was to make at his shop 
rels, of the or- 


dinary size & for the defendant two hundred pork barrels of the ordinary 


exceptions, that some time in 138, the plaintiff and defend- 


quality. M. size and quality; that the plaintiff did not make the barrels 
afterwardsre . na 
ecived of F. as he agreed to do, but that the plaintiff made two hundred 
thatrumber ¢ sal hai es 
ofbarrels, but Of a different quality and size from those agreed on. Before 
ee the defendant took them, he saw them, and was told by 2 
and quality . . } 
contracted’ Witness what sort of barrels they were. Ife, nevertheless 
et bellied toek them and put pork in the most of thein, sold 60, and 
the contract. threw 13 away as useless. There was some proof that 
Held, that M. $ ‘ . 

was liable for three barrels would not hold brine, but the defendant put 
aie in his pork in them, and sold it without loss. The fact that 
ceived, accor ° 

ding to their the barrels were not made according to the contract makes 


~ soggy no sort of diflerence in this case, as the defendant appears 
. not to have received these barrels on that agreement, but 
he took them out of the* agreement, and he is bound now to 

pay for them according to their common selling price. The 

jury have deducted thirteen dollars from the 200 that makes 
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the amount of the verdict at $1,50 per barrel, without any 
interest. It seems, therefore, to the court that the verdict 
is about right. 


Gatr Def’t. and Appellant v. Pearson PI’ff. and Appellee. 
To enable the Sup. Court to determine whether or not the circuit court 
has erred inits judgment, it is necessary to preserve the evidence 
and proceedings in a bill of exceptions. 
Appeal from the circuit court of Audrain county. 
P. Williams for Appellant. 

Ist. From the evidence the verdict is wrong. 3 vol. Mo. 
Rep. page 464, Lightner vs. Mann. 

2nd. The court misinstructed the jury. 

J. R. Abernathy for Appellee. 

Ist. The jury was warranted in finding a verdict for plain- 
tiff below on the evidence there given. 

2nd. The court did right to 1efuse a new trial, see 3rd 
vol. Mo. rep. 464, Lightner vs Mann. 1 vol. do. 14 Mc- 
Night vs. Brady and Wells. 4 vol. do. 295, Oldham vs Hen- 
derson. Hardwich vs Holmes decided at Oct. term of this 
court 1839, at Palmyra. 

Opinion of the Court delivered by Tompkins Judge. 

Pearson, sued Gale before a justice of the peace, where 
he obtained judgment; Gale appealed from the justice to the 
circuit court of Audrain county, where he again had a judg- 
ment rendered in his favor, and Gale now appeals to this 
court. The counsel, of Gale complains, in his brief, of cer- 
tain acts of the circuit court done to his injury, as that the 
court misinstructed the jury, and refused to allow him to 
have anew trial. There is no bill of exceptions in the re- 
cord. The clerk has written out on the record, something 
that he ealls instruetions given by the court, and on a small 
piece of paper presented to this court, to which the name of 
one of the circuit judges of the State of Missouri is subscri- 
bed, we find these words: “To which instructions, consider- 
ed together, the deft excepted, the jury found for pl’tff— 
The deft. then filed his motion for a aew trial in the cause, 


2 


JUNE TERM 
a 
Gale 
vs. 
Peason. 
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gone vERM which instructions given by the plaintiff, see copied immedi~- 
8 , ately below; which motion was overruled by the court; to 


Gale which opinion of the court the deft. excepts and ; rays that 
Peagon, _ is bill of exceptions &c.” the slip of paper on which is the 


- above wiiting is separate and and detached from the record 
To enable ‘ ‘ 
the Sup Court ofthe case. The coursel for the appellant, if this paper con- 
to determine tained any part of the record of the cause, ought to have al- 


whether or 


the circuit ledged a dimmunition of the record, and to have applied to 
court hes ¢T- this court, for a writ commanding the circuit court to send 


judgment, it up the record, there being no bill of exceptions before the 
is necessar . . 

” menneeve court to show any error that the circuit may have commit- 
theevidence ted, Its judgment is affirmed. 
and proceed- 

ngsina bill of exceptions. 


Srovr Appellant, v. Canver Appellee. 


}. Itis no ground fora new trial, that the party ‘twas surprised by the 
cause coming on svoner than he expected; he believing the cause 
was set for trial on the third, instead of the first day of the term.” — 
The party was guilty of negligence in not cxamining the dockct, and 
ascertaining the time when (he cause was sct for trial. 

2. Although itis error in the circuit court toenter judgment without 
a finding upon all the material issues in the caus>, yet, the finding 
may be in general terms; as, ‘‘we the jury find for the plaintiff, and 
assess his damages to §c.” 


Appeal from the Marion circuit court. 
U. Wright for Appellant. 

Ist. J submit that the 4th grouad of the motion, present- 
ed good cause for a new trial, and that the refusal was an 
improper exercise of the discretion of the court. 

24. Independent of this ground the verdict was wrong 

3d. The issues are not found by the verdict; the set off is 
not noticed, and the error is fatal. See Rogers vs. Pratt 
decided by this court from which this cause is not distin- 
guishable, also Leak vs. Elliett, and Jones vs. Snedegar 
adm’r,3 vol. M. D. It is not like the case of Davidson vs. 
Peck. 


T. L. Anderson for appellee, 
See Smith vs. Morrison 3 Marsh. Rep. p. 85. 2 vol. Tidd 
$16. 1 Bibb’s Rep’s. 671. 1 Sellons practice 488, 1 Bibbs 
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Rep. 247-251. 2 Burrows Rep. 230. 3 Durnford and East. BAD. 
659. 4 vol. D.S. C. Mo. 445. oth 
Opinion of the Court delivered by Tompkins Judge. Stout 
Calver brought his action of assumpsit against Stout in  ¢,5).,, 
the circuit court of Marion county, and judgment being giv- 
en for him in that court, Stout appeals to this court. 
The action, as above stated, is assumpsit. The pleas 
were non assumpsit and set off. The finding of the jury 
is, “we of the jury find for the plaintiff, and assess his dam- 
ages tothe sumof &c.” Judgment being given for the 
plaintiff, defendant moved fora new trial, having filed hi: 
affidavit of merit. and alledging that he was surprised by the 
cause coming on sooner than he expected; that he had be- oto : 
lieved the cause was set for trial on the third day of the term, "ew trial, 
whereas it was set for trial on the first day of the term.— sgn tad 
The ground of surprise is something new; it is a universally Prised ocntha 
admitted painciple that no person is entitled toa new trial on sooner 
unless he has used due diligence to procure evidence. Ap- mane 4 
ply the same rule to the present case, and we may say the believing the 
defendant ought to have walked to the clerk’s office, and to Sacumek ear 
have seen, on the docket itself, the time when. the cause was Sr = 
set for trial. Ifnew trials are to be gianted for such rea- first day of 
sons as this, trial becomes a farce, and consequently all pro- ll ong 
ceedings tu obtain a judgment will be mere nullities. The wes guilty o 
second objection taken is that the jury has not found all the He png 
issues made. The finding is for the plaintiff generally; ac- roe — 
eording to the practice of the English courts such finding taining tho 
was good. See Sellons practice 480, and 3 Darnford and time “ben 
East. 659, the ease is Petrie and another ex’rs vs Hannay.— set for trial. 
The action was assumpsit, for monev paid by testator to thi 
use of the defendant, and formoney. had and received by the 
defendant to the use of the plaintiffs as executors. The de 
fendant pleaded the general issue, and the statute of limi 
tations. The court held that the omission to enter up » 
verdict on the second plea was a mere clerical omission.— 
To the same purpose, see Worford vs. Ishel. Ist Bibb’y 
Kentucky reports 247 and 251: at the last page Judge Bibb 
gites the case of Hawker vs. Crafton. % Burrow where in 


s action for an assault and battery, upon the issues of not 
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8 Term cuilty and son assault demesne the jury found the defendant 
Beall generally guilty “of the trespass within written.” The court 
Stout upon solemn argument held unanimously that the finding was 
Calver, SUflicient, and the judgment was affirmed. But the appellant 
relies on three cases decided in this court, tosustain him in his 

objection to the sufficiency of the finding in the case under con- 
sideration, viz: Jones and Jones vs. Snedegar, 3rd Mo. dec. 

». 390, Rogers vs. Pratt, page 52 of the 5th vol. of Mo. dec. 

aie and Leak vs. Elliott which last has been twice brought 

into this court. See 4th and 5th volumes, and in neither 
volume do J find any thing decided that bears on this case.— 

in the case of Jones and Jones vs. Snedegar the action was 

by petition and summons, a statutory remedy; the defend- 

ant pleaded payment and set off, the court acting as a ju- 

ry found that the defendants were indebted to the plaintiff 

in the sum of two hundred and twenty one dollars, the debt 

in the petition mentioned, and then assessed damages for 

the detention thereof. In Rogers vs. Pratt the action was 

petition in debt, this action since the decision of Jones and 

Jones vs. Snedegar had been a litt!e modified by law, but 


the change was more in name than in substance. The pleas 


in this last case, were non assumpsit and set off. The 
court again acting as a jury, finds for the plaintiff the sum 
of three hundred and fifty two dollars, &c., the debt in the 
said petition mentioned. In both of these cases, the finding 
of the court excludes the idea that jury had taken into con- 
sideration at all the plea of set off; whereas in the case now 
Although it under the consideration of this court, the finding is for the 
ra ee plaintiil generally, a finding perfectly consistent with the 
nenseo 'udg- idea that the jury had considered the defendents plea of set 
‘Endin song off, and had come to the conclusion, that he was not entitled 
rexial ithe ma. to any credit on that plea. The authorities cited from the 
n the cause, . Englis +h and Kentucky books show thatin such cases the 
lana ie in finding is well enough to support a judgment. The judg- 
ae mae is ment of the circuit court for the reasons above given ought 
jury find for immy opinion to be affirmed, and Judge Napton. concurring 
peer ae in that opinion it is affirmed. 
damages to M’Girk Judge dissenting. 
ie In this.case, } am of opinion, that the set off was not con 


t manary 
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sidered by the court, and for that reason the judgment m4 a 


ought to be reversed. - 

‘ a  ] 

Pennington 
vs. 

Castleman. 


PENNINGTON Vv. CasTLEMAN, 


The 2nd article of the statute of limitations, (R.C. 1835, p. 393-4,) does 
not embrace actions of covenant, consequently the limitation of 
ten years is not a good plea to an action of covenant, brought upon 
. sealed instrument of writing forthe payment of money. The 
limitation of twenty years, however, is a good plea. and is embra- 
ced within the provisions of the 2nd section of 4th urticle of the act. 


Error to Lincoln county. 


S. T. Glover for Plaintiff in Error. 

Ist. The action was well brought on the writing sued on; 
covenant lies on it. 1 Chitty’s Pl. 131,2 and 3. 2nd T. 
Com. 120. 1 Bibb 383. 2 Jacob Law Dic. 118. 

2d. The breaches in each count of the declaration are 
well assigned, being in the words of the covenant. 1 Chitty 


Pl. 408-9. Ib. 365. 2 Tuck. Com. 125. 4 Mo. Dec. 
221-2. 

3d. Previous to the 4th year of James Ist there was no 
limitation in England, to actions on sealed instruments, 
though a presumption of payment arose after twenty years. 
See Stat.21. Jac. 1c. 16. as given in 4 Bacon’s abrig. 470. 
1 Bal. lim. 86, 7S. 

4th. Nothing less than twenty years time could have af- 
fected this action in England previous to the 4th James Ist, 
and so the law remains unless changed by the new code, 
1S34-5, 

5th. That law cannot upon any principle of just construc- 
tion change the law. See Rev. Code 1834-5, p. 393. Ib. 
396. 7 Kent’s Com. 460-1-2, 1Selwyn N. P. p. 520. 

C. Wells for Defendant. 

Ist. The statute of limitations is a good plea to an action 

cf covenant browght on sucha writing. See 2 Cranch p. 


336. 2 Robinson’s practice 251. 
2d. The second count is liable to the same objections. 
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7340 Opinion of the Court delivered by M’Girk Judge. 
*_, Pennington brought an action of covenant against Castles 
Pennington Man ona sealed instrument for the payment of money, for 
about the sum of 837 dollars. There are two counts in the 
declaration. ‘The defendant pleaded, first, non est factum; 
2d. limitation of ten years; two pleas of payment: issues 
were taken on the Ist, 3rd and 4th pleas. The plaintiff de- 
murred to the second plea of the statute of limitations; the 
the court overruled the plaintifls demurrer, held the plea 
good, and gave judgment against the plaintiff. ‘The cause is 
brought here by a writ of error. The pciut insi-ted on, by 
the counsel for the plaintiff in error, is that the court erred, 
in overruling the demurrer to the second plea. His argu- 
meut is, that the statute of limitations contains no limita, 
tions of the action of covenant fur the payment of muney, 
orany thingelse; and not being within the words of the 
act, there is no reason in equity, policy. or justice, why the 
supposed spirit of the act should be resorted to, to embrace 
the action of covenant. On the other side it is contended, 
that the action oi covenant, when founded on a sealed in- 
strument for the payment of money, is as much within 
the meaning and spirit of the act, as it would be if it had 
been expressly named in the act. 1 will proceed to examine 
the matter of law contained in this proposition. By the 
PP caret Ist sect. of the 2nd art. of 1235, entitled, limitation of ac- 
ef Inmitations tions, R. C. 393, it is enacted thus: ‘The following actions 
oat . ae shall be commenced within ten years, after the cause of such 
rot embrace action accrued and not after, Ist. all acticns of debt found 
gp ed on any writing, whether sealed or unsealed. 2ad, actions 
— “x of assump-it, founded on any writing for the direct pay- 
ten years ismentaf money. ‘The statute then goes on to limit nearly 
oe eet ail other actions of a personal nature, having before limited 
tion of cove- ejectment, but it no where limits or says one word about 
nant, brought ‘ " ‘ : > 
xpon a sealed actions of covenant, neither when the covenant is for work, 
ee f or acts to be done, nor where the covenant is for the pay- 
to payment ment of money. Hence, it is insisted, by the counsel, that 
—— the action of covenant, not being named ia the words of the 
tivaoftwenty act, is not within its equity, Castleman’s counsel insists 


ca cana there ean be no reasan assigned, why the legislature would 


v8. 
Castleman. 
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wish to Jeave unlimited actions of covenant, especially When 2¥8» TeR™ 
actions of debt on like instruments are limited, To this Fire 
argument it may well be said, that there is no very satisfac- Ponsivigtoh 
tory features in the form or substance of the act, to induce «&, 4)) 45, 
a court to believe that the legislature did intend to embrace 
in it, covenant; but, on the contrary, they use words to oa ane ie 
evince a contrary intent. It is an established rule, that all thin the pro- 
. . . -pVisions of the 
acts, made in pari materia, are to be taken together as if og cect. of 4th 
they were one law. Bac. Ab. 382. It is also laid down in art. of thoae 
page SSI, that the general enacting words, in one clause o% 
astatute, may be restrained by the particular words ina 
subsequent clause of the same statute; and then again, in 
ihe same page itis said, that if the particular thing be given, 
r limited, in the preceding part of a statute, this shall not 
‘e taken away or altered by any subsequent general words 
ofthe same statute. In this case, the 2nd and 4th art. are 
ot only found in the same statute, but they are on the 
une subject, which is to fix the time for bringing actions on 
caled instruments. The second sect. of the 4th aft. de- 
jares that every sealed instrument of writing for the pay- 
ment of money, shall be presumed to be paid and satisfied 
after the expiration of twenty years from the time such ac- 
tion shall accrue. But this presumption may be repelled, 
cc. In the first place, why the legislature should limit the 
xetion of debt on a bond to ten years, and then still allow 
lic party to sue after the ten years and within the twen- 
ty ls not easily seen; and how it can be supposed, that un- 
ver the name debt, the legislature intended to limit all ac- 
tious, by whatever name they might be called, and still al- 
“ow twenty years for the actionon a sealed instrument, is 
not easily seen; accordingly, in the 2nd sect. of the 4th art. 
it is enacted, that every sealed instrument of writing, for the 
payment of money, shall be presumed to be paid and satis- 
ved after the expiration of twenty years; this shows, clear- 
ly cnough, that the legislature did not expect that the enact- 
ment in the first part of the statute had barred all sorts of 
actions on sealed writings for the payment of money in ten 
Years, otherwise they would hardly have attempted, bv fu- 
‘ure repugnant provisions, to fix the presumption of pay- 


R 
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ment on like papers at twenty years. [From this view of 
the subject, I conclude, the counsel for Pennington is right 
in his interpretation of the law. It is argued that the word 
debt used in the Ist sect. of the 2nd art. 1s to be understood 
in its technieal sense, as used by the statute. It is a rule, 
that when legal, or technical words are used in a statute, in 
thatsame sense they are to be understood. So here the 
act bars the action of debt founded on a sealed writing, thea 
debt does not mean covenant too, merely because covenant 
as Well as debt, will sometimes lie on the same instrument. 
1 will leave the point as above discussed. The next point is 
whether the plaintit? could have judgment on this declara- 
tion. ‘There are two counts in the declaration; the first o! 
which is not well laid, but the last is without exception. — 
In page 470 R. C. sect. 4 it is enacted, that where there are 
several counts in a declaration, and entire damages are giv: 
eu, the verdict shall be good, notwitnstanding one or more 
such counts may be defective. In this case the plaintiffs de- 
claration is good as to the last count, and would, if he hada 
verdict, entitled him to judgment; much more is it good as 
it stands now, where the bad count may be stricken out; 
there is therefore no objection to the declaration. Because 
the court below over ruled the plaintiffs demurrer to the de- 
fendants plea of the statute of limitations, the judgment oi 
that court is reversed, and the cause remanded for anew 


trial. ‘ 


Barker PI’ff. in error v. Poor Defendant. 

it is error in the circuit court to suffer law books to be taken to the ju: 
ry, and to leave them to construe the law for themselves It» 
the duty of the court to deliver the law, governing the cause, 
the jury inthe form of instructions, and not to leave law books in 

their possession, to find what is the law. 

Error to Monroe County. 
Head for Plaintiff in Error. 

2 Kent’s Com. 560. Mo. Digest sec. 5, 640. 3 Chittty’s 


gen’! prac., page 916, sec. 21. 
Abernathy for Deft in Error. 
Ist. The jury was warrented from the evidence to fint 
the verdict for plaintiff below. 
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Wool 2nd. The court gave no wrong instructions for plaintiff: sex" 340 
‘ight 3rd. The court refused no proper instructions asked by 


Vord the defendant. Darker 
Ve. 


‘ <a n * 
tood 4th. The court did right to refuse a new trial: see 2nd Pos! 


rule, Kent Com. 295. 1 Bla. Com. 431. 8th Johnson’s Rep. 
e, in 421. 3d vol. Mo. Rep. 464, Singleton vs Mann. 1 vol. do. 
> the 14, McNight and Brady vs. Wills. 4th vol. do. 295, Old- 
thea ham vs. Henderson, also Hard-wich vs. Holmes decided at 
nant the Oct. term of this court in 1839,at Palmyra. Digest of 
nent. 35, page « 350, sec. 6. Do. page 351, Sec. 9. do page 354, 
int is sec. 8. do. 350 sec. 2, Spencer vs Medder, urd semi-annual 
slara- we for 1838, page. 

rst o! Opinion of the Court delivered by Tompkins Judge. 
on.— Poo! brought his suit against Barker before a justice of the 
e are peace, judgment was there given for the plaintifl. The de- 
2 gil iendant appealed to the circuit court, and in that court judg- 
more ment Was again given for the plaintiff} to reverse which 
Ts de- barker brings the cause here onawritof error. The evi- 
had a ‘ence, appearing on the record, shows that the actien was 
vod as brought to recover damages sustained by Pool. the plaintiff, 
. out; by reason of the negligence of the servant of Barker. it 
Cause s proved, that sometime in February Jast, a negro slave 
he de- af ’ Baliee was ordered by him to burn a stubble field, and 


ent 01 itt in burning the stubble field he accidentally suffered the 


a new pee to be communicated to a stack vard, in which were a 
eat fan,and three gums filled with flax seed, all belong- 

ing to the plaintiff Pool. The stack yard was-adjoining to 
‘he stubble field, anda part of the same tract of land; it was 
also proved, that Barker had bought this land from Pool, 
and that he was to have possession on the first of March.— 
Pool, it also appeared, had removed from this tract of land 
before the burning of the fan, &c., and Barker was in pos- 
session peaceably it seems, although ths first of March had 
not then arrived. The circuit court was requested by the 
defendant to instruct the jury: Ist. That the defendant 
was answerable only in case of gross neglect, in case they 
should find that he was in the legal possession of the farm 
on which the property was burned. 2nd. That he was lia- 
lle only for.gross neglect, 3rd, That he was not liable ii 
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"a8 on he took the same care of the destroyed property that he did 


of hisown. 4th. That he was not liable if the stubble field 
Barker was found to be his own land, and that he set fire to it with. 
oj out intending to do any injury to the plaintiff. The court 
cave the first and second instructions and refused to give 
the third and fourth. The cour. then instructed the jury: 
ist. Thatif they belicved that Barker’s servant by his order 
had set fire to the stubble field. and that through the negli- 
gence of the servant Pool sustained any injury Barker was 
answerable. 2nd. That Barker was liable if it should be 
found that his servant had through negligence permitted the 
fire to be communicated to the stack yard. ‘The defendant 
excepted to the refusal of the court to give the instructions 
asked by himself and to the giving of those asked by the 
plaintiff? The defendant moved for a new trial; because, 
Ist. The verdict was against evidence. 2nd. It was against 
law. 3rd. Because the court re‘ected the instruction pray- 
ed by him and gave those asked by the plaintiff. 4th. Be. 
cause the court permitted the jury to carry law books to 

their room and construe it for themselves. 

The character of Burker’s possession is not very well as- 
certained by the evidence in the case. One witness stated 
that Pool had sold Barker the premises, and contracted to 
give possession on the first of March, yet, in February, Bar- 


ker appears to have been in peaceable possession. The ju- 
ry should have been told that if they believed him to be ii 
ossession, by and with the consent of Pool, then he was 


ound only to use such diligence as a prudent man_ used 


about his own affairs; and would be answerable only for 

eross negligence. But if they had found him in possession 

without the consent of Pool, a different and much higher 

‘PA Vilic zi ba . . Te Ud a | Siew 

cca error in Cogree Of diligence would be required. The probability, 
tuceireait however, is that he was there by the consent of Pool, as 
court to suf- ‘ * . : " 
ser law books MOthing to the contrary appears in evidence. The circu! 
cg Hcg ‘’ court committed error in suffering law books to be taken to 

ae jury, anc ‘ a 

to leavethem the jury, and to leave them to construe the law for them- 
eee’ seives. It is clearly the duty of the court to deliver the law 
ticinsalves. governing the cause to the jury in the form of instructions, 
}* t@ the cuty > > P t th 
of the cours and not to leave books in their possessioy to find what the 
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law is. One of the reasons assigned for reversing the judg- 
ment of the circuit court, was that that court had not, on 
the motion of the defendant Barker, dismissed the cause; be- 
cause, as he says, the plaintiff when he commenced his suit 
before the justice did not file a bill of item; of his account 
with the justice, in conformity with the provisions of 9th 
‘ec ion of the 2nd article of the act to establish justices court 
&e. p. 301, of the digest of 1835. On an inspection of the 
justices transcript a bill of the items is found, and as the jus- 
lice is required to send up the original papers we must sup- 
pose that this is a copy of the bill filed. The justice may 
have made this statement in compliance with the 8th sect. 
of the 3rd art. of the same act see page 354. At most, the 
uegleet of the plaintiff, to file such a bill of items, could en- 
tle the defendant to nothing more than a continuance of 
iis cause, ONaccount of surprise. The circuit court ther, 
it seems to me, committed no error in refusing to dismiss the 
cause for this reason, but because that court permitted the 
aw books to be sent to the jury its judgment is reversed 
ad the cause remanded. 


Tar Srate v. Ueum & THornur. 
ia general rule, that indictinents on_statutcs must state all the cir- 
‘umstances Which come into the definition of the offence in the sta- 
tute, so as to bring the defendant precisely within the act; and the 
yeneral gonelusion, ‘‘contrary to the form of the statute”? will notaid 
a defect in this respect. 
J. R. Abernathy for The State, 

Relies on the following authorities: Revised Statutes, 
page 206; also, page 484. ‘Thou shalt not commit adultery, 
Moses’ 7th commandment. 

Opinion of the Court delivered by Napton Judge. 

The grand jury of Monroe county at the sittings of the 
circuit court for March 1839, found an indictment against 
James Helm and Catharine Thornhill, for living together in 
adultery. The first count charged, that the said Helm and 
Thornhill at &c., on &c., did live with each other, and each 
of them did then and there live with the other &c., fora 
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ane oO long space of time next prior thereto, to wit: for the space’ 
» U. ? ; . . . 
_, of three months had lived with each other in a state of open 


ae 


‘Vue State. and notorious adultery, contrary &c. The second count 


charged, that the said Helm and Thornhill on &c., at &e., 
did live with cach other, and each or them did then and 
there live with the other and for a long space of time next 
prior thereto, to wit, &c., had lived with each other, and 
did, then and there, with force and arms, lewdly, and lasciv- 
iously, abide and cohabit with each other, to wit, on &c,, at 
&e; they, the said James Helm and Katharine Thornhill; 
being then and there not married the one to the other, to 
the evil example, &c. On motion of the defendants the in- 
dictment was quashed, and the state by writ ef error brings 
the case to this court. This indictment was founded on the 
Sth sec. of the VIL art. of the act concerning crimes and 
their punishment: that section provides that, every person 
who shall live in a state of open and notorious adultery, and 
every manand woman (one or both of whom are married, 
and not to each other.) who shall lewdly and_ lasciviousty 
abide and cohabit with each other, and every person, mar- 
ried, or unmarried, who shall be guilty of open, gross lewd- 
ness, or lascivious behavior, or of any open and notorious 
act of public indecency, grossly scandalous, shall on con- 
viction, be adjudged guilty of a misdemeanor, and punished 
by imprisonment ina county jail not exceediag six months, 
or by fiae not exceeding three hundred dollars, or by both 
such fine and imprisonment. ‘here are three classes of o!- 
fences provided for by this section- The two first clauses 
apply only to cases where one of the parties is married, and 
the last clause to persons whether married or single. The 
second count is designed to apply to the second class of ca- 
ses, as described in the second clause of the section; but it is 
defective in this, that there is no averment that either of the 
it isa gen: parties Helm or Thornhill was married. It is a general rule 
rralrule, thet that indictments on statutes must state all the circumstan- 


indictments 


en statutes ces which come into the definition of the offence in the act, 
must state all , ’ aide h ee 
the cireum- so as to bring the defendant precisely within it, and the gen- 


ae Ree ; ’ 
stances Which era} conclusion of “contrary to the form of the statute.’ 
come in to the r 


definition of will notaid a defect in this respect, 1 Chitty C. L. p. 282.— 
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This rule has been sanctioned by innumerable adjudged ca- 30NF TER 
ses, some of which are cited by Chitty. The same rule will  eecimanaie 
prevent the second count from resting on the third clausey The State. 
of the section, for though the offence described in that count PRD so gate 
may be such an act of open gross lewdness or lascivious be- Thornhill. 
havior,as the third clause was designed to punish, yet the pros- 


3 3 the offence 
ecutor should have averred it to be such in the words, or in thestatute 
s0 as to bring 


the material words of that clause. The first count descri- (1.6 gefendant 


bes the offence in the precise words of the statute, and I am comers wie 
F S . . iin 1e@ act; 
unable to see what object’on could have prevailed against it,and the gen’ 
a delinition of the word adultery was surelv not desirable, ote ncral 
x » sion, “a - 
as | question whether any circumlocution could make the of- ry to th> form 
of the statute”’ 
will not aid a 
than the plain and well understood phrase of the statute.— defect in this 
respect. 


fence more intelligible to the common understanding of men 


The court being of opinion that the first count is good, the 
judgrrent of the circuit court is therefore reversed and the 
eause remanded. 


Austin & UWaryes PI'fls in error v Buur Deft. in error. 
Tomake @ note ‘‘negotiable,” within the meaning of the 6th section cf 
theact concerning bonds and notes, (R.C 1°35, p. 104,) it must 


contuin the vords ‘for value received, negotiable and payable with- 


out defaleation.”’ It is not sufficient that it contain the words ‘for 

value.received, without defalcation.” 

Iirror to Marion County. 
U. Wright for Plvffs in Error. 

Ist. The instrument sued on is not a negotiable note, un- 
dcr our law, for lack of the words negotiable and payable. 

2nd. If it be a negotiable instrument, then the defendants 
could not be made liable in the summary mode of deciaring 
by petition in debt, but only as in the case of a bill of ex- 
change. 


3rd. If the note declared on be negotiable, still the de- 


lence set up in the 3rd and remaining pleas is prima facia 
valid, and it was the duty of the assignee to reply that he 
was the innocent holder or purchaser in the fair course of 
tlade. If he wished to avoid the legal effect of the ground 
setup in the defence. R. Code 1835 p. 105. 
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JUN, RRM T. L, Anderson for Def't. 


ee _, Ist. The instrument sued on, contain® all the requisites of 
Austin and the statute of this state, to place it on a footing with an in- 
— land bill of exchange, see 1 vol. sta. Mo. p. 105, sect. 6 and 
Carte. J under the head of bonds and notes. 
2nd. The pleas are bad: Byles on bills, p. 40, 52, (2. Ed.) 
Chitty on bills, p 100, h., 100, m. Chitty on bills, . ‘th Amer- 
ican edition p. 90. 
Opinion of the Court delivered by Tompkins Judge. 

Blue sued Austin and Haines by Petition in debt, on the 
fcllowing note: Oct. 15,1836. Twenty four months after 
date, we promise to pay William Muldrow or order seven 
hundred dollars for value received without defalcation, John 

W. Austin Sidney P. Haines. 
This note was assigned to plaintiff. The defendants plead 
Ist, nil debit. 2nd, no assignment. 3rd. fraud in obtain 
ng the note, by the assignor. 4th, a special plea of fraud. 
5th. Total failure of consideration, and 6th, no considera- 
tion. ‘The plaintiff took issue on the first and second pleas, 
and demurred to the remainder, and the demurrer was sus- 
tained by the court. The issues were found for plaintif 
end he had judgment. The only questicn before this court 
arises on the.demurrer If the note sued on be not a nego- 
tiable note, within the meaning of the 6th section of our sta: 
tute, the demurrer was improperly sustained. In the act 
concerning bonds and notes, found at page 104, of the d- 


gest of 1835, the legislature have defined, what shall, in Mis: 

‘jo make a 

note *negolt- 

eble,” within they say, that every promissory note for the payment of mo- 
the meaning 

of the 6th sce, NEY, expressed on the face thereof to be for “value receiv- 


" — ei ed” neyotiable and payable “without detalcation,” shall be 
concerning 3 - : 

tonds and due and payable as therein expressed, and shall have the 
notes, (R. C. . ° : : : “) : ea : ls | 
1833, p' 104,) Same effect, and be neggotiable in like manner, as in inlan 
it must con- bills of exchange. Itisto be remarked that the words “or 


tain the ; : ‘ 
stron g:1q Order,” are not to be found in this section. By the law 


_ a iveu, merchant those wolds, or others equivalent, are necessary 
‘yo iable and 
oa able with- to make promissory notes negotiable. 


visa ie, The words, negotiable anid payable without defalos 
not seficient tion, inform the holder, notwithstanding the maker may 


souril, be negotiable paper; in the 6th section of that act, 
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have paid the payee, as in cases of inland bills of exchange. 
This note then not being negotiable under our act, the ma- 
ker has the same defence against the holder which he could 
have had against the payee. The circuit court then com- 
mitted error in sustaining the demurrer to the pleas of the 
defendant, and its judgment is therefore reversed. 


words *‘for value received, without defalcation.” 


Fueate & Youna PI’tffs in error v. Carrer Def’t in error. 
1. After tho partics had announced to the court that they were ready 
for trial, and the jury were being called into court. the plaintiffs 
presented their petition for a change of venue. Held, that the 
court properly refused, under such circumstances, to award a 
change of venue. ‘l'here might be casos, in. which the party might 
show good reasons for not applying sooner, and excuse himself for 
the delay ; but, none such appeared in this case, 
2. It is error in ths court to give instructions to the jury, that refer te 
their determination questions of law. 
Error to Lincoln county. 
Williams and Howell for Pf in error. 


Ist. That the court refused a change of venue. 


Ynd. ‘That the court erred in over ruling the exceptions of 


the defendants to the answer of the plaintiff, to the defenc- 
ants bill of discovery. 

3rd. That the court permitted the plaintiff to read his an- 
swer to the defts. bill of discovery, after he had closed his 
case, artd against the consent of the defendants. 1 Rand. 
182 and 1587. 

4th. That the court misinstructed the jury. 

oth. That the court refused to set aside the finding of the 
jury and grant a new trial. See Mo. Laws, page 614 and 
15, title venue, sec. 2 and 3. 3 vol. Mo. Dec. 147, Jim vs, 
State. Wilson’s adm’r of Owen vs. Woodruff, 5 vol. Mc. 
Dec. 40. 2nd Story’s equity, 745. Fenton vs. Perkins, 3 
vol. Mo. Dec. 23. 

Wright for Defendant in Error. 

Ist. Exceptions to answer bad in point of form, as being 
too general, except the 4th exception, and al) the exzeptions 
in point of fact, are bad. 
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2nd. If the answer was read, which is denied, by especial 


_, reference to that part of the record, which professes to give 


all the evidence which was read in the cause. KR. Code 462 
and 463, Fonblanque 705-706-710-711-719. Tuck. Com. 
P- < 131, 432, .. C. 361. 

Opinion of the Court delivered by Napton Judge. 

Carter sued plaintifls in error by petition in debt before 
the circuit court of Monroe county, on a note of five hun- 
dred dollars; the note was as follows: $500. One day after 
date, we promise to pay to Peter Carter, or order, the just 
and full sum of five hundred dollars with ten per cent inter- 
est from the 25th day of December last until paid. Paris 
Mo. 2nd March 1839. Reuben Fugate, Wm. Young. 

To this defendant plead usury in the consideration; the 
plea averred thaton the 4th ne ‘ccember 1836, a corrupt 
agreement was made between jplaintifY and Fugate, fora 
loan of five hundred dollars to said Fugate, unul the 4th of 
June 1837, at an interest of twenty per cent per annum, and 
that two notes were executed by said Fugate, in pursuance 
thereof, for two hundred and fifty dollars each, bearing inter- 
est on their face, at the rate of ten percent per annum and 
pavable six months after date, with James lugate and Wm. 
Armstrong as securities. Plea further avers, that when 
said notes becatne due, to wit, on the 4th day of June 1837, 
said Reuben Fugate took up said note, and in lieu thereof 
executed another note for five hundred dollars, with James 
Fugate and William Armstrong as securities, payable six 
months alter date, to wit, on 4th December 1837, bearing 
ten per cent interest on its face, and that the same usuvious 
agreement was continued 11 relation to this second note to 
pay an additional ten per cent interest. Plea further avers, 
that afterwards, on 4th December 1837, said defendant voilh 
up the last mentioned note, and executed a new note, pay- 
25th day®of December 1838, bearing ten per cent interest 
on its face, with James Fugate and A. Snell as securities, 
and that the usurious agreement was continucd in relation 
to the payment of the additional ten per cent interest. De- 
fendants further aver that this last mentioned note, after it 
fell due, and on the 2nd day of March 1839, was again ta- 
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ken up by defendant and in lieu thereof, he executed a new 
promissory note for five hundred dollars, ‘bearing ten per 
cent, from the 25th Dec. 1838 with William Young as secu- 
rity, which last mentioned note is the identical note sued 
on, and that the same agreement was corruptiy made and 
continued in force for the payment of ten per cent, over and 
above the ten percent called for by said note. The plea 
avers generally, that all the notes were executed for the 
same consideration and in prosecution of the same corrupt 
agreement; the plea further avers, that on the 25th Decem- 
ber S58, defendant fully paid all the usurious interest at the 
rate of 20 per cent per annum, to wit, the sum of $204,64, 
as interest and usury, from 4th Dec. 1836 to the 25th Dec. 
1839. On this plea issue was taken, and the parties went 
to trial; verdict and judgment were for the plaintiff for the 
amount of his note, with interest as appeared on its face.— 
From the bill of exceptions, it appears, that on the trial, af- 
ter the parties had announced to the court that they were 
ready for trial snd the jury were being:called into court, 
the defendant presented his petition and motion for a change 
of venve. The petition nvade out a case of prejudice in the 
people of the county against defendant Fugate; the motion 
was over ruled by the court. It seems also, from the record 
that previous to the trial, and in vacation, defendants filed 
their bill for a discovery, setting forth the transaction near- 
ly similar to the facts averred in the plea, the bill was duly 
answered by plaintiff, but defendants excepted to the suffi- 
ciency of said answer. The answer denies the original loan 
of five hundred dollars, as charged in the bill, but admits the 
note for five hundied dollars. which was first given, was in 


lieu of a note of $250 formerly given by the Fugates, and 


another note made by James Fugate, which R. Fugate as- 
sumed. Jt admits usury in all or most of the transactions, 
and denies that there was usurious agreement in relation to 
this note sued on. ‘The defendants exceptions to the sufli- 
ciency of this answer, were over ruled by the court. The 
defendants declined reading the plaintiffs answer, on the tri- 
al, but relied on other testimony: after this testim« ny was 
finished the plaintiff then read his own answer in evidence, 
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"9 ren before the jury; this was objected to by the plamtiff in er- 


ror, and exceptions duly taken. The count, at the/instance 


Fugate and of plaintiff, instructed the jury as follows: The jury should 


Young 
Vs, 
Carter. 


find the issue on the plea of usury for the plaintiff, unless 
they believe from the evidence, that there is some contract, 
promise, or understanding between the plaintiff and the de- 
fendants, that more than 10 per cent interest should be paid 
for the use of the money mentioned in the said note sued on. 
2. That it is incumbent on the defendants in this cause to 
prove every material averment in their plea of usury, before 
the jury can find the issue for them on that plea. 3. The 
jury ought to find the issue on the plea of usury, for the 
plaintiff, unless the defendant proves substantially the con- 
tract of usury set out in their plea; and that, although, they 
may believe from the evidence, that usury has been agreed 
for, between the parties, if the contracts were diflerent from 
those set out in the defendants plea, they ought to find the 
issue onthat plea for the plaintifl. 4. Ifthe jury believe 
from the evidence that the consideration of the note sued on, 
is $250 loaued by the plaintiffto Reuben Fugate, on the 4th 
Dec. 1836, and $250 dollars borrowed by James Fugate, of 


the plaintifl, at the same time, and since then assumed by the 


said Reuben, thev ought to find the issues on the said plea of 
usury forthe plaintiff! 5. If the jury find from the evidence 
that the contract set out in the plea, is in any material part 
different from the contract proved in evidence, such vart- 
ance is fatal to the plea, and the jury ought to fi. d the issues 
for the pluintifi. 6. If the jury find from the evidence, 
that the original loaning $250 of the $500, was loaned to 
James Fugate and not to Reuben Fugate, that evidence 
dees not support the plea, that the whole sum of $500 was 
loaned to Reuben Fugate. 7. Unless the defendants have 
established by evidence substantially the original contract, 
as set out in their plea, the jury ought to find the issue on 
the plea fer the plaintitl, although they may believe from 
the evidence that more than lawful interest has been con- 
tracted for subsequent to that. These instructions were ob- 
jected to and exceptions taken. after verdict defendants mo- 
ved for a new trial, on the ground of mis-instructions and 
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because the verdict was against law evidence, which motion a TRAM 


was over ruled. 340. 
oe 


— 
The case is brought here by writ of error. The first Fugate and 
point which presents itselfon the record, is the refusal of ‘Young 


the court toaward a change of venue on the petition of Carter: 
rh) ‘|’ . © is ag ¢ : vay iraq ie 
Ruben Fugate. The statute authorises and requires this to A forthe 


be done, on astate of facts specified, when reasonable no- parties had 
; | I announced te 
tice has been given to the opposite party. In this case the the court that 
motion came too late; a party might create great vexation ss tape 
4 or ri- 
to his opponent, if, after the case was called and the sheriffal, and jury 
were being 
Cc alled into 
venue. [| suppose there might be cases.in which the party — _ 
‘ . * plaintiffs pre 
might show good reasons for not applying sooner and eX- sented shots 


was summoning the the jury, he could call for a change of 


etition for a 
change of 
record. The defendants asked it asa matter of right, and venue. Held, 
that the 
court an ae 

The 10th sec. of the fourth article of the act concerning !y ri fused, 

. under speh 

practice at law, provides, that “either party to a suit in any cire we it “a 
ces, to award 
a chang re of 
er party, of all matters material to the issue in such court, ven: 


. ‘here might 
in all cases when the same party would, by ‘the rules of there = 


cuse himself for this duty, bot no such reasons appear in this P 


the court properly refused to award a change of venue. 
court of record shall be entitled to a discovery ffom the oth- 


equity, be entitled to the same discovery in a court of equi- Which the 
ee . . . ent partics mi; ght 
ty, inaid of such suit.” The 14th section declares, that “the show good 
reasn 3: for 
‘ . > re not pha 
on the trial of the suit, in the same mammer and with the seone:, and 
‘ . “WD: : » hime 
like effect. as an answer to a bill in equity for a discovery.” ©8¢00" hi" 
ru tae 
To ascertain the circumstances which will entitle a party delay; ony 


me suc} e 
to a discovery, and the effect of the answer to sucha bill, 5 i gy 


answer of the party tothe Interrogations shall be evidence 


we must then resort to the usage of the chancery court. ce. 
Where a party goes into equity for a discovery only, it is 
necessary he should aver that he has no witness by whom 
he could prove the facts sought to be discovered, and though 
it isnot very well settled that the answer of the defen- 
ant to such a bill cannot be controverted, the inclination of 
the courts so far as I can learn, has been decidedly in favor 
ef this principle. It rests on the ground, that when relief is 
sought in addition to discovery, and the only ground of re- 
Kief is in the discovery sought, when the discovery fails, the 
ground of relief fails with it, and the party if he proves his 
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B40 case aliunde, to use the language of the books, proves him- 

~ ‘_, self cut of court, 2, Tuckers com. 435 Fonblanque 706, 

Fugateand Such’would be the effect of the answer in the equity court. 

Young : 
vo. 


farter, — plied to a similar proceeding which is merely ancillaay te 


but it is clear, that it must be some what modified when ap. 


the proceeding at bar. In such case, I apprehend, the par- 
ty seeking a discovery in the eqnity court has it at his op- 
tion whither he will avail himself of the proceedings of that 
court in his trial at Jaw or not, and if he celects to read the 
answer, and bring in this chancery record, he is then bound 
by the rule heretofore mentioned, andis not at liberty to con- 
tradict by other testimony, the answer of his opponent. The 
conscience of the other party has heen appealed to, and up- 
on his answer the case must be tried; but he may still de- 
cline reading the bill and answer; he may have discovered 
witnesses by whom he can make out his case, and the other 
party has not beea prejudiced by his appeal to his con- 
science, until he makes some use of the response to that ap- 
peal. Ifsuch be the case, when the bill for the discovery 
and answer have been obtained in anether court, our statute 
declares that in the procceding in the same court, the same 
rules must apply. ‘The defendant Fugate declined reading 
the answer of Carter, which he hada right to do, and 


thoucht proper to rely on other testimony to make out his 
oO i i J e 


case. Ifhe had read this answer, in my opinion, the case 
must have been tried on that alone; but I cannot believe 
that Carter had any right to read his own answer, which 
had not been made evidence by the defendant, aud was cer- 
tainly no part of the record. ‘There is an obvious analogy 
between this provision in relation to bills of discovery in the 
circuit court, and the provision in the act regulating pro- 
ceedings, before justices of the peace, by which either party 
can get the benefit of his adversaries oath: when this benefit 
is actually obtained, and the party has testified, no other 
evidence can be adduced; so, where the party canplaining 
in the circuit court, not only files his bill and compells the 
answer of defeudant, but avails himself of such answer, in 
the trial, he cannot, and ought not to resort to other testi- 
mony to invalidate such answer; but until he does offer to 
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read the answer in evidence, it is as though it was a pro- 
cecding in another court, and cannot effect the right of eith- 
er party. Upon general principles then, the party who has 
been appealed to, and answered, ought not to be allowed to 
avail himself of his own ans wer unless the other party first 
makes it testimeny. ‘The court erred in my opinion, in al- 
lowing the plaintiifto readhis own answer to the jury, after 
defendant had declined making any use of it, and rested his 
vase on other testimony. J. The instructions which the 
court gave jn this case are liable to objection. The first in- 
struction is well enough, but all the others are calculated 
either to embarrass and confuse, or to mislead the jury. 
The jury are called upon to determine questions of law, and! 
find out what averments are msterial and what may be un 
necessary. For the reasons above given, | am of the opin- ¢ 
ion the judgment should be reversed and the cause reman- 
ded TOMPKINS Judge. 


1 concur in the opinion that the judgment of the circuit 


court ought to be reversed, because the court-gave erroni- 


ous lnstructions to the jury. 
M. McGiIRK Judge dissenting. 


In the above case Ido not concur. 


Garson adm’r. of Srepuexs and pif. in error vs. BuaKeyY 

and Lover, Adm’rs. of ANperson and deft. in error. 

A deed of mortgage with a power of sale in the mortgagee is valid in this 
state; anda sale by the mortgage, if made in pursuance of the pro- 
visions of the deed, vests in the purchaser a valid title. 

Napton Judge dissenting. 
‘ Error to Marion county. 
T. L. Anderson for pif. in error. 
A deed of mortgage with power to sell, legally enables 
the mortgagee to sell on failure of the mortgagor to pay the 
debt secured, and that such sale rests in the purchaser a val- 


id title. 1 Pow. on mort.—18 Vesy 344—2 Cruise 105. sec 
43 and 44. 27 Eng. Com. L. Rep, 268. 


U. W. right for deft. in error. 
Ist. That under our law a mortgage with a power of sale 
im mortgagee is void —2nd. That the only method of obtain- 
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1840. ing title to mortgaged premises is, with us, by a sale under a 
petition for foreclosure. 
Garson adm’r Opinion of the court delivered by Tompkins Judge. 
{f Stephe . : casi - O ; , 1: ° 
—* Carson, as administrator of Stephens. brought his action 
Blakey and of eiectment against Anderson in his lifetime; the death of 
Love adm’r. . 
#! Auderson. 


Anderson being suggested on the record, Blakey and Love 
were made parties as administrators. The judgment of the 
circuit court was given in favor of the detendants, and to 
reverse that judgment, Carson piosecutes this writ of error 
in this court. The evidence in the case is, that in the life 
time of John Anderson, one George McDaniel became the 
security of said Anderson for the sum of one thousand dol- 
lars, and that Anderson wi-hing to secure said McDaniel 
from any lors on that account, executed to him a mortgage 
for the Jand here sued for, with apower to McDaniel him- 
gelf, to sell the premis+s on certain conditions in the mort- 
gaged deed mentioned. McDaniel sold the land and Joseph 
Stephens, the plaintiffs intestate, became the purchaser. It 
is not contended that the conditions prescribed in the mort- 


gage deed have not been com} lied with. ‘The only contest- 


ed point, is whether the mortgagor can consistently with 
law, constitute the mortgavee a trustee for the yurpose of 
selling this land, to raise money to pay the debt due to: the 
mortgagee himself from the mortgagor. On the part of the 
defendants in error it is contended, Ist. ‘That under our law 
a mortgage with a power of sale in the mortgagee is void. 
2nd. That the only method of obtaining title to the mort- 
gaged premises is, with us, by a sale under a petition for a 
ioreclosure. The act concerning mortgages, of February 
iSth 1825, found in Digest of 1825, ;age 593,. provides, that 
in all cases of mortgages of land &c. where the mortgagee, 
his executors, administrators or assigns, shall file a petition 
in the office of the cierk of the circuit court gf the county 
where the mortgaged premises lie, against the mortgagor, 
or his heirs, executors or administrators, &c., setting forth 
the instrument of writing ccntaining the mortgage, and 
praying that the equity of redemption may be foreclosed, 
and the mortgaged premises sold to satisfy the amount then 

ve, the clerk shal) issue a summons requiring the defendant 
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to appear &c., the cause then proceeds, as do other causes ae rye 
in the cireuit court, with this exception,—that no sale shall =, 
be made within nine months after filing the petition. Thence Carson2dm’r. 
it is in‘erred that in every case of a mortgage the mortgagee “ ®tephens 
must oreceed by filing his petition in the circuit court to Blakey and 
ve adm’rs 
procure a sale of the mortgaged premises; this is, in My of Anderson. 
opinion, a mistaken view of the legislative will. No restric- 
by ’ . h ’ f li . kk ds A deed of ~ 
tions are imposed by law on the power of alienating lands mortoazc 
in Missouri. On the contrary, as they are here easily ob- eee = 
€ 
tained, every facility is afforded to the owner to alienate, in mortgagee, is 
valid this 
order that they may better serve his purposes, when he... hapa on 
thinks he can better his condition by alienating, and our Le- sule by the 


gi lature, have interposed to remove many of the obstacles oe ra =. 
which the courts of chancery in England, by their own au emus oc 
thority, havecie ved, to prevent a forfeiture of the mortgaged t the deed, 
premi-es by a failure of the mortgagor to pay tie muney yoote ithe 
due on the mortgage at the appointed day. It is true, as con- valid title. 
tended in argument, that the law still deprives the borrow- 
er of money of the power to bind himself to pay-a greater 
interest than ten per cent per year, and might, perhaps, with 
equal propriety, restrain the power of alienating lands; but 
the legislative power has not deemed it expedient to do sc, 
ithas simply declared, that when the mortgagee &c., shail 
fie the petition, these proceedings to enable him to collect 
his money, shall take place, leaving individuals at liberty to 
settle their own business after their own way, when they 
choose so to do. For neither the sheriffs, nor the clerks 
appear to be such favorites with the legislature, that mort- 
gagor and mortgagee should be compelled te go into court 
in order to contribute to their emoluments, nor does the 
policy of our constitution and laws render the support of a 
lan led aristocracy so. necessary, that courts of law here, 
should, like the courts of chancery in England, oatstrip the 
legislature in zeal to restrain the alinexatioa of real estate. 
Itnot appearing then, that this mortgage deed was improp- 
erly obtained by McDaniel, frem the deceased, John An- 
derson, the intestate of the defendants in error, I see no 
reason Why, in a court of law, itshould not be held valid,— 
The regularity of the proceedings under the deed cf mort- 
8 





JUNE TERM 
1S40. 
ee ee, oe 
Carson 2dm’r. 
of Stephens 
vs. 
Dilakey and 
Love adm'rs 
of Anderson. 


‘Napton judge 


cisscntng. 


SUPREME COURT OF MISSOURI. 


gage have not been questioned. The judgment of the cir. 
cuit court ought then, in my opinion, to be reversed, the 
President of the court concurring in that opinion the judg 
ment is reversed, and the cause remanded for further pro- 
ceeding. 

Dissenting opinion of Napton Judge. 

Iam not satisfied, that in this state, a person should be al- 
lowed to unite in himself the character of mortgagee and 
trustee with powers of sale; the practice has obtained in 
England, but has grown up in comparatively modern times. 
The same practice has been sanctioned by legislative pro- 
vision in New York, but has been repudiated in Virginia 
for reasons, which appear tc me entitled to great weight.— 
Deeds of trust have so commonly obtained, in this country, 
as to enable the creditor, who is desirous of avoiding the 
delays of procuring a foreclosure, to attain all the ends of a 
security without a resort tocourt. Butin those deeds the 
creditor cannot unite in himself the inconsistent character of 
trustee. lincline, therefore, to the opinion that the judg- 
ment be affirmed. 


Metprow Plaintiff in error v. Tapran and others Def ts 
in error. 
A declaration in assumpsit must aycra promise on the part of defend- 
nt, and unless the liability of def’t is shown, by proper averments, 
the defect is not cured by verdict. 
Error to Marion county. 
Wright and Wells for Plaintiff in Error. 

Ist. The declaration no where avers that there was al 
undertaking or promise, either express or implied, by the 
defendant to the plaintiff; the declaration was, therefore, 
had, and the judgment should have been arrested: see! 
Chitty 329 and note. 2 Call 39. 3 Mum. 566. 2 Wash. 
187. 2 Tucker 145. 

Qnd. The evidence showed a total failure of considera- 
tion; the verdict should, therefore, have been for the de- 
fendant; the verdict being wrong there should have been a 
new trial granted. 
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Campbell and Glover for Defendants in error. a ae 

Ist. The promise is sufficiently charged in plaintifis de- all 
‘aration. See Laws on pleadingin assumpsit, 30-1. Ib Muldrow 
55, note 2. Ib 331. Chitty’s pl.v. 1,p. 154, title bonds Wastin’ ee 
and notes, sec. 1. 4 Mo. Dec. 33. 

2nd. The averment of performance, or readiness to per- 
form, Was not necessary, because the plaintifls were not by 
the terms of the contract to do any thing till the payment 
of the money. Tucker Com. 2 vol. 145. Chitty Pl. v. 1, 
08-9. 

drd. If any deficiency existed in the declaration it was 
cured by the verdict. 7 Johns rep.111. 1 Wilson’s R. 100. 
Chitty’s Pl. vol. 1 p. 422-3. 2 Jacob’s Law Dic. p. 54. 2 
Tucker’s Com. 146. Rev. Code Mo. 468, 4 Mo. Dec: 
iS3. Ib. vol. 5 87. 

ith. The verdict is according to the evidence in the case. 

Opinion of the Court delivered by M’Girk Judge. 

Arthur Tappan and others brought an action of assump- 
sit on a@ promissory note for one thousand dellars against 
William Muldrow. The defendant pleaded non assumipsit, 
and on this issue the parties went to trial; the plaintiff gave 
iis note in evidence, and, thereon, the defendant had judg- 
ment against him for the thousand dollars and mterest.— 
ite then moved fora new trial which was refused. He then 
moved in arrest of judgment for defect in the declaration, 


which the court over ruled. The defendant brought his 


‘tuse here by writ of error, and assigns for error the de- 
ect in the declaration. The declaration begins by declaring 
that Arthur Tappan and others complain of William Mul- 
row of a plea of tresspass on the case on promises, for that 
whereas heretofore, to wit, on the 13th of May, 1835, at 
the county of Marion, in the State of Missouri, the said de- 
fendant did, by his certain writing which he signed and ex- 
ecuted by the name of Will. Muldrow, contract and agree 
toand with the plaintiff in the words and figures following, 
to wit’ Then follows a copy#f the note or writing sued on. 
lt is no where averred that the defendant promised any par- 
ticular thing, but the note is set out without any averments ,. 4 _declara- 


ae 3 ‘ tion in as- 
ining a promise. In Ist Chitty’s pl. 329 and sumpsit must 
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‘sess ten™ note 2, it is laid down, that the declaration must aver, or 
= * assert a promise on its face, or it must contain words equiv- 
Muldrow alent toa promise. There. isacase where the plaintiff 
vs. “J a Hh , > , ’ 
Tappan eel. shewed the defendants liability on a bill of exchange as 
aver a prom. drawn, but orhitted to say that he promised, Ist Chitty pb 
isc onthe 330. This. was, after verdict, holden good, see note 1, in 
part of defen- : ; prt: Pe 
dant, and un- the last page; but in this case, the plaintiff shows no habili- 
_ rye ag ty. The regular mode to de hie. is to aver that the defen- 
ity of def’t is : ‘ : 
shown, by dant made his note or bond; by which he promised to pay 


roper aver . “7 . . 
Prete, the the plaintiff so much money. at sucha time. For this de- 


dofect is not fect the judgment ought to have been arre ted. The judg- . 
cur ver- J ‘ 2 : 
dict. , ment is reversed with costs, and remanded for a new trial 


with leave to amend on payment of costs of amendment. 
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Newman v. LAwtess, - 
1. Ina declaration in ejectinent, the deseription of the premises conten- | soe 307 
ded for, must be such as to env ble the jury to identify them, with 
the deseription contvined in the deeds upon which the plaintiff 
founds his claim; and cther evidence is inadmissible to identify the 
premises described in the declaration, with those described in the 


deed. 





2. It is crror in the circuit court to give instruetions te the jury thet 





involve questions of jaw; therefore, where, asin this case, the court 
instructed the jury, that they were to disregard all evidence to ex- 
plain any ambiguity patent or latent, on the face of the deed, the 
Supreme court held such instruction to be erronious, as it wae the 





province of the court, and not of the jury, te decide whether the 
ambiguity was pelent or latent, The party should have called the 
attention of the court to whut he conceived to be the ambiguity 
patent or latent,and required the court to instruct the jury, that 
such ambiguity cculd not be explained by any evidence dehors the 
deed, 

3. Plaintiff claimed under one M. who, it was proved, prior to.20th Dec. 
1803, had enclesed and cultivated the land in controversy; and, in 
support of hisclaim,relied upon the actsof Congress of 13 June, 
1812, *tmaking further provision for settling the claims toland in ¢ 
tho territory of Missouri’’: also the acts of April 12, 1814, and April : 
24, 1516, granting pre-emption rights in certain cases. The defend- 
ant claimed under a confirmation, by the recorder of land titles, to 

the widow of said M. Held: that as the plaintiff had failed to prove 

that the land, in controversy, was either a town or village lot, out 
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lot, common field lot, or commons, within the provisions of the act 
of June 13, 1812, and had shown no compliance with the said pre- 
emption acts, nor any grant froin either the Spanish or French 
governments, or confirmation by a board of commissioners, he could 
not prevail against the defendant, whose confirmation concluded all 
persons not able toshow a complete Spanish or French grant, ora 
prior confirmation by a board of commissioners, or bring themselves 
within the provisons of said-acts of Congress. 

1, The judgment of the circuit court will not be reversed, on account 
of erronious instructions given, where the party complaining has 
shown no right of action. 


Error to the Circuit Court of St. Charles county. 
Bird for Plaintiff in Error. 

1. That according to the evidence and the law of the case 
as preserved on the record, the jury should have found for 
the plaintiff, and probably would have done so if the case 
had been left to them without any erroneous instruction of 
the court. 


2. That south east quarter of block 109 was property 


separated from the King’s domain during the Spanish gov- 


ernment and vested in J. B. Marly deceased, and did not 
pass to U.S. by treaty between her and France but remain- 
ed in said Marly secured not only by said treaty, but by the 
law of nations. 4 Peters 512. 9th do 734. 10th do 330- 
330-726-732-736. 6th do 712. 7th do S6-87. Sth do 
444-465. 9th do 133-734-747-748-749. 10th do 305- 
390-721-732. 6th do 709-714. 8 Peters 450. 9th do 
138-144-737. 10th do 105-324-331-35-36-718-736.— 
12th do from 434 to 441. 

3. That by the act of 13 June 112 this lot was confirm- 
ed to said Marly’s children bya legislative grant which 
vested a complete title in them, which could not be divested 
or inany way defeated by Recorder Bates, by any subse- 
quent act of Congress, or by the issuing of the patent read 
in evidence. See 1 Mo. Rep. Vassier vs. Benton—Salle vs. 
Primm, 3 do 534. Newman vs Lawless, second S. A. part 
5th do 236. 12 Peters 453-454-455. 2d 58. A. part of 5 
Mo. Rep. 346. 9 Cranch 87-299- 7 Wheaton 380. Doe 
vs. Unum et al. 


4. That the deeds read in evidence by plff. are good and 
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sufficient to pass to him such title in said town lot as was 
ested in the grantors at the date of said deeds. 3 Cruise 
divest title deed, sections 1, 2,36, 37, 44, chap. 1. 3 Cruise 
chap. 23, title 32, from sec. | page 415 to sec. 28 page 425. 
See also section 38. General descriptionin deed or mort- 
vage good to pass grantors estate, 11 J. R. 365. 13th do 
537-551, not so in sherifls deed. 13 J. R. 97,537. 18 J. 
R. 60. 17 do 146. I8do8l. 19J.R.449. 18 J.R. 107. 

5. That said lot is a town lot or an out lot, within the 
ineaning of the act of the 13th June 1512, see said act. 

6. That the court erred in instructing the jury. 

7. That the court erred in over ruling plaintifis motion 
fora new trial. 

B. Allen yor Plaintiff in error. 

1, That the whole case, considered with reference both to 
ie evidence and the law—wherein | include the correctness 
of the instructions given by the court below—is now open 
to review; and if it shall be found that there was-any error 
u the instructions of the court, which materially affected 
ihe verdict, or that the verdict was against the weight of 
evidence, or the law of the case, the judgment should be re- 
versed, Graham on new trials p. 261 to end of sec. 2 Cains 
kept 90, 10 Johns Rep. 450-1. 

2. ‘That the first instruction given on behalf of deft is er- 
roneous, inasmuch as it excludes from the consideration of 
he jury all parol and documentary evidence of indentifica- 
tion of the lot described in declaration, with the lot descri- 
iedin the deeds mentioned in that instruction. 

3. That the second instruction given on behalf of deft is 
erroneous, inasmuch as it excludes from the consideration 
of the jury, all the evidence having for its object the loca- 
tion of the lot described in those deeds. 5 Wheat. Rep. 359. 

4. That the third instruction given on behalf of deft is 
erroneous, inasmuch, as it contemplates that the parcel of 
ground occupied by Marle prior to 20 Dec. 1803, should 
have been called and known as a town, or out lot, under the 
Spanish Government. , 

o. That the fifth instruction given on behalf of deft. is er- 
roneous, inasmuch, as it assumes that the possession by 
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Marie, under whom pl’tff claims, must have been under the 
authority of the French or Spanish Gov't. 

6. That the twelfth instruction given on behalf of deft. is 
erronéous, inasmuch, as it assumes that the act of Congress 
‘an only operate in favor of Baptiste Marle, and not in fa- 
vor of his representatives. 

7. That the thirteenth instruction given on behalf of deft 
is erronedus, inasmuch, as it leaves the jury in unce: tainty 
and ignorance of whatis meant by a-ettlement, but if by 
settlement a possession prior to 20th Dec. 1803, is comy te- 
hended, then the instruction has withdiawn frem the uy 
the consideration of the facts, which it’ was pecuiiaily their 
province to determine, and the court has adjudged the whole 
case law and evidence in exclusion of the .ury. 2 vel. of 
public land laws 64-72-1014. 

S. That the deft is estopped to deny that the yareel of 
ground possessed by Marle prior to 20 Dee. 183, wus a iot. 
Comyns Dig. title estoppel 200, 3 sec. 20—deed trem F. 
Marle to Riddick. 

9. That the United States government has recegnized 
same asa lot, and iio third party isat liberty to gam vy the 
same, or deny thatit is such. for the pury ose of this suit. 

Passing by these points, we come to the Ullowing as most 
material, involving the tate of the cae 

1. Was there such possession © 
part thereof, on which the acto! Lo 
ate, as to vest a right to same in hs 
representatives! This it is ali rived 
dence, act of ISI2--\ assier vs. ten! 

Lajoye vs. Primm, 3 Mo. Rep, 534. 
no,4 Mo. Rep. 459, boitem of page. 
26 May 1S24, same law SS4. 

2. Was thr 1 vested in the present ; {iii by the convey: 
ance read in exc ce? In support of she athrmostive- of this 
question, the [iu eiror velers to the jared evwence give 
en, and thie de ciered and veed by him w evidence and 
to the act ef Co 13 June ISI. BS Cruve’s big. p 
41, sec. 37-38. aod p i vee 4B. 7 Vetersdorf 453.4 
Rep. 222. Li Jotas Rep. 365. 135. R587. bs IRL SD 
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81-107. 19 J. R. 448. 5 Wheat. Rep. 259. 4 Com. Dig. 
235. 3 Starkie’s ev. 1000, 1021 and 1695. 

3. Was there any outstanding title to defeat the right of 
the pltff-?) The pl'ft in error afhims there was not, and re 
lie: on the following authorities: 9 Cran -h 87-292. Stroth- 
er vs. Lucas, 12 Peters Rep. 410-453, &c. Morton vs. 
Blankenship & Ridn, vol. 5, Me. Key. 2d semi-an’| part 
346. Lawless vs. Newman, ib page 236. See act of 1816, 
ambiguity what. 

LL. i. Lawless for Deft in error. 

1. That the deeds of conveyance otlered in evidence by 
plaintil are void for patent ambiguity and uncertainty on 
the ‘ace o! them. 4th Comyns Digest, title “Fait”? (Days 
Am. ed.) p’s 27U-2>4-255, and title “Grant”, p. 535. 4th 
Crui es Digest, title “Deeds” p. 225 269,277. Missourt 
Rep. vol. 1, y. 553, Perry vs. Price. 7 Johas Rep. p. 217.— 
13 Johns Rep. p. 97. Missouri “act regulating conveyan 
ces,” Re ied Stat. p. LES. Act to rezalate [3 est.” Revised 
Stit. p. 233. “Act concerning contracts and promises,” 
Revised Stat. p. E17. 

2. ‘That the plaintiff failed in e tablishing the title of John 
Bay tiste Marly to any part of the land descri>ed in the de- 
cliation, and, more paricularly, to the 120 by 150 teet 
surveved for Felicite Marly and her Jegal repre-entatives, 
becaure, Ist. No lot was proved to have existed, (but the 
contrary) en any. part of the premivesin the declaration 
mentioned prior to the 20th Dec. 1803, or prior to the spe- 
citl grant bv the U. States of said 120 by 150 feet to Feli- 


cite Marly. See the evidence spread on the trasncript: see 
act of Congress 13th June, 1812, and the act suj plementa- 
ry thereto May 26,1824. 2. Nogrant by the French or 
Spanish Government, or permission to occupy as owner, to 


J. B. Marly was shewn by plaintiff: see evidence aforesaid. 
3. No claim was ever made by said J. B. Marly or his heirs 
of any part of the land in the declaration mentioned of any 
government, French, Spanish or American. See evidence 
as aforesaid. 4. The grantors of plaintiff had notice of the 
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conveyance by Felicite Marly in 1814, and of the claim on ° 


hes behalf, and the grant to her by the U. States, and never 
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dissented from same or put in a claim thereto under any act, 
of Congress. 5. The patent given in evidence by the de- 
fendant, together with the chain of title under Felicite Mar- 
ly, shows a legal estate out of Jno. B. Marly, aud his heirs 
and assigns. The court is here referred to the case of Wil: 
cox vs. lessee of McConell, and to the case of Bagnell vs. 
Brodwick, both decided at the last session of the S. Court 
of the U. States. 


Opinion of the Court delivered by Tompkins Judge.* 
Newman brought an action of ejectment in the cireuit 
court of St. Louis county against Lawless, who being the 


judge of that court, the cause was transferred to the circuit 


court of St. Charles county, judgment was there given 
against Newman, and to reverse it, he prosecutes his writ 
of error in this court. 

The land sued for, is the spot where Lawless’ house stands 
in the city of St. Louis, a part of block 109: and if the frac- 
tional township, within which this land lies, were sub-divi- 
ded into sections, according to the manner in which the 

of the United States are surveyed it would fall with- 
in the south east quarter of section No. 23, of township No- 
forty-five north of Range No. seven, east of the 5th princi- 
pal meridian. 

Newman derived his title to this land or lot from Jehn 
Baptiste Marly, a part of whose legal representatives were 
Newman’s vendors; and it lies west of fourth street, which 
separates it from the lot of Louis Delille. It was proved 
that Marly, who died in 1806, had before the year 1800, 
built a barn on it and also inclosed and cultivated it. Mar- 
Jy retained possession till his death, residing all the time on 
second street in St. Louis. Some years after his death, his 
widow laid in aclaim for this lot, before the recorder of land 
titles for the territory of Missouri. At that time, the Recor- 
der had succeeded to all the powers and duties conferred 
and imposed on the board of commissioners, ajpointed in 
pursuance of the act of Congress of the 2nd of March 1805, 
for the purpose of ascertaining the titles of persons claiming 


*McGirk Judge yot sitting. 
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lands in the territory, under any French or Spanish grant. 
The application is in these words, viz: “Widow Marly to 
Frederick Bates, Recorder of land titles within and for the 
‘Territory of Missouri. Sir: please to take notice, that I 
‘claim a lot in St. Louis, of 120 by one hundred and fifty 
‘feet, back of Louis Delille, as a barn lot, the same having 
‘been owned by my husband, from a number of years to 
‘the present day.” Signed, “Felicite Veuve Marly.” 
‘he claim was confirmed, and the patent issued to Feli- 
cite Marly in her own name. No evidence was given that 
this lot was ever surveyed in the life time of John B. Marly. 
‘T'wo deeds, made by several representatives of the decea- 
sed Marly were given in evidence. The first of which is 
as follows: “Whereas we claim a piece, or tract of land, as 
‘the heirs of Baptiste Marly, and his wife, deceased, situate 
‘in the south part of the town of St. Louis, by virtue of an 
‘actual settlement made on said land by our ancestors, ac- 
‘cording to the provisions of two acts of Congress; the one 
‘passed the 13th of June 1S12, defining the tights, titles, or 
‘claims to town or village lots, out lots &c.; the other, pas- 
‘sed the 12 of April 1814, granting the right of pre-emption 
‘touny person, or the legal representatives of any person, 
‘who had actually setted on any of the public. lands in the 
‘now State of Missouri, and inhabited and cultivated the 
‘same, according to the provisions of an act of Congress pas: 
‘sed the 5th of February 1813, entitled an act giving the 
‘right of pre-emption in the purchase of lands situate in IJli- 
‘nois territory; and also according to the provisions of an 
‘act of Congress passed the 24th of April 1816, granting the 
‘right of pre-emption to certain settlers on the public lands, 
‘according to the provisions of that, and preceding acts; 
‘which land, so claimed by us, is claimed by virtue of a set- 
‘tlement made by our ancestors, on or near block 109 and 
‘78, as numbered on the map of the city of St. Louis, suppo- 
‘sed to be on the south east quarter of section No. twenty 
‘three, of town No. forty-five, north of Range No. 7, east 
‘of the fifth principal meridian.” Then follow the granting 
words. ‘The second reads thus: “We, &c., do hereby for 
‘and in consideration of &c., give, grant, &c., unto Jonas 
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may vTeem «Newman, all the right, claim and interest which we have 


1840 


‘or van have, by virtue of a settlement made by vur ances- 


Newman ‘tors John Baptiste Marly and wi'e, deceased, on or near 


ve. 
Lawless. 


‘blocks 109 and 78, in the city of St. Louis; which land we 
‘claim by virtue of divers acts of Congress, and the settle- 
‘ment so made as aloresaid; and is supposed to be situated 
‘in township forty-five rorth, range 7 east, and on the south 
‘east quarter of section 238.” 

Lawless the defendant below, and also here, claims by ti- 
tle derived from Felic'te Marly, widow of John Baptiste 
Marly, deceased. The patent recite, that whereas Felicite 
Mariy. widow of John Ba; ticte Marly, has deposited in the 
general land office, a cestificate number one thousand one 
hundred and fifty, of the Kecorder of land titles at St. Louis 
Missouri, whereby it aj pears, that in pur vance of the sev 
eral acts of Conyres (or the ad ast nent, of tithe: aad cl ums 
to lands, the said Peli ite Marly, widow of Baptiste Maly, 
has been confirmed in her claim to a det of lind in St. Louis 
Missouri, containing ene bindied and twenty ‘eet in iront 
by one hundred und fity feet in depth, French mea ure, &e. 
there is there‘ore granted to the said Pevicite Marly, widew 
&c. and her heir, the lot of land above ce cribed.  Felicite 
Marly sold to Thomas FL Riddick, and he to Alexander 
Stewart, and the heir. of Alexeucer Stewart to ‘Themas 
Biddle, in trist ‘or Vircinin Lawies .wieol the de'endant. 
This cham of tithe here potteed beentee the de‘endant con- 
tended tort the action e teen brought against his 
wile, the title te en thts Gwar fr-t before 
this court, tne se Cont Was tired isles, then 4 lain- 
tliimerer i there adaey Jub the sadges being 


prescut ang corn Peyyeg t : eLere, that as much was 


then said oa the sub ¢ sane oneal the vudges theught it 
deserved. J have heurd vothing ia this last angumenat to 
change my onimen,andd | had, ! weull not now presume 
te disturba deci ion mode by a fell courts this argument be- 
ing eddre-sed to a court compo ed of two only of the judges. 
See the point decided | sco 241, of the Sth eolome of Missou- 
ri decisions, On the motion of Lawless the defendant in 
erro), the court pave these instruc ions to wit: 
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Ist. If in the deeds given in evidence by the plaintiff from ™4¥, TER™ 
the heirs of Baptiste Marly to the plaintiff, the jury, on in- vida 
specting the sama, shail not fial therein a description of the Newmar 
premi e-ia the declaration meatioaed and described, they 1, \ 7). 
ousht to find for the de en daat. 

ad. Lf the jury shall be of opinion, that in the above 
deed irom the heirs of Buptiste Marly to the plaintiff, the 
premises io the declaration me2ationed, are not described, 
they ought co disre sard all parol, or other evidence, to ex- 
pliin any doubt or am)izuity, appareat or patent, on the 
fae of those deeds respecting the premises conveyed or in- 
terled to be coaveyed. 

3rd. if the jury shall be of opiaion that it has not been 
satisfactorily “proved by the plaintiff, that previous to the 
2n4 of December b803, a town Jot, out lot, or common 
field lot existed, on, or within the premises in the declara- 
tivn mentioned, they shall find for the defendant. 

5th. If the jury shall be of opinion that Baptiste Marly 
did not, previous to the 2Uth of December 18V3, occupy, by 
himself or tenant, and pos<ess the preimises in the deciare- 
tion mentioned and described, by und under the French or 
Spanish government, as a town lot, out lot, or common 
field lot, they shall find for the defendant. 

12th. H the jury shall be of opinion, that it has not been 
satisfactorily proved by the plaintiff, that Baptiste Marly 
claimed the premises, in the declaration mentioned, from the 
French or Spanish Government, or from the American. 
Government, they shall find for the defendant. 

13th. That no evidence whatever has been offered, or 
given, to establish a title in Baptiste Marly to the premixes 
in the declaration mentiored, under any pre-emption law, 
or law of the United States, granting land by virtue of set- 
tldment thereon. 

The plaintiff moved for a new trial] because the jury found 
contrary to evidence; against the weight of evidence; a- 
gainst the law; and against the instructions of the court- 

This motion was overruled. 

The errors assigned are general, and that the court mis- 

iastructed the jury; and the first and most material inquiry 


ad 


ee 
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will be, did the plaintiff give any evidence, which would 
entitle John Baptiste Marly, or his legal representatives, to 
recover in this action? 

By the first section of the act of Cengress of the 13th of 
June 1812, it is provided, that the rights, titles, and claims, 
to town or village lots, out lots, common field lots, and 
commons, in, adjoining, and belonging to, the several towns 
or villages of Portage Des Sioux, St. Charles, St. Louis, and 
others in the territory of Missouri, which lots have been in- 
habited, cultivated, or possessed, prior to the 20th of De- 
cember 1803, shall be, and the same are hereby, confirmed 
to the inhabitants of the respective towns or villages afore- 
said, according to their several right or rights thereto. 

By the third section of the same act, it is provided, that 
every claim toa donation of land in the said territory, in 
virtue of settlement and cultivation, which is embraced by 
the report of the commissicners transmitted to the Secreta- 
ry of the Treasury, and which shall, by the said report, ap- 
pear not to have been confirmed, merely because permission, 
by the proper Spanish officer, to settle, has not been duly 
proven; or because the tract claimed, although inhabited, 
was not cultivated on the 20th of December, 1803, or not 
to have been confirmed on account of both of these causes; 
the same shall be confirmed, in case it shall appear that the 
tract so claimed was inhabited by the claimant, or some one 
for his use, prior to the 20th of December, 1803, as afore- 
said &c. By the act of 1Sth of April 1814, still greater in- 
dulgence was given to those claiming lands, not embraced 
within the description of village or town lots, out lots, or 
common fields; and the second section of that act, provides 
that every rerson claiming lands within the said territory, < 
by right of donation under any former laws, whose clainis 
are contained in the report of any of the Boards of Com- 
missioners, made, or hereafter to be made, under existing 
laws, and which claims shall appear by the said report not 
to have been confirmed, merely because the tracts claimed 
were not inhabited on the 20th day of December, 1803, ev- 
ery such person shall be, and the same hereby is confirmed, 
in his claim or claims, and by the fifth section of the same 
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act, itis further provided, that “every person, and the le- 
gal representative of every person, who has actually inhab- 
ited and cultivated a tract of land lying in the territory of 
Missouri, which tract is not rightfully claimed by any other 
person, and who shall not have removed from the said ter- 
ritory, shall be entitled toa right of pre-emption in the pur- 
chase thereof, under the same restrictions, conditions, provi- 
sions and regulations, in every respect, as are directed in the 
act giving the right of pre-emption in the purchase of lands, 
to certain settlers in Illinois territory, passed 5th February, 
in the year 1813. 

The second section of this last mentioned act of the 5th of 
February, 1813, requires every person claiming a prefer- 
ence in becoming the purchaser of a tract of land in virtue 
of this act, to make known his claim to the Register of the 
land office of the district in which the land may lie, by de- 
livering a notice in writing wherein he shall particularly 
designate the quarter section which he claims, and in every 
case where it shall appear to the satisfaction ef.the Register 
and Receiver of the land office, that any person who has de- 
livered this notice of claim is entitled, according to the pro- 
visions of this act, to a preference in becoming the, purcha- 
ver of a quarter section of land, such persorf so entitled, shall 
have a right to enter the same with the Register of the land 
office on producing his receipt from the receiver of public 
monies, &c. provided, that all the lands to be sold under this 
act, shall be entered with. the Register,at least two weeks 
lefore the time of the commencement of the public sales. 

The public sales of land in the district, where the contes- 
ted land lies, took place nearly twenty years before the trial 
of this cause in the cireuit court, and not one word of evi- 
dence appears on the record, to show even a notice to the 
Register, of the claim either of John Baptiste Marly, or of 
his legal representatives, much less of the allowance of that 
claim by the register and receiver, and the payment of the 
price of the land, without which last act, the two first would 
have been of no avail. The act of the 24th of. April 1816, 
gives no relief to negligence of this kind, for it makes no 
change in the act of 1813, as to the necessity of’ notice to 
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the register and receiver, and lastly of the payment of the 
price of the land— No longer embarrassed then with the 
claim of the plaintif vader tie pre emption laws, [ will pro- 
ceed to the conileration of the otagr laws by virtue of 
which he chime as vendce of the heirs of John Baptiste 
Marly. 

Be ore proceeding to the examination of the other laws 
relied on, it may be weil to prenie that by the 8th ection 
of the act of 13th o/ Jur ESQ, the recorder succeeded to 
the powers and duties of the board of commis-ioner , and 
that by the fifth -ection ef the act of the Zad March 1805, 
this board ora macerity of them, had power to hear aad de- 
cide, iv a summary manner, all matters respecting such 
claims, also to admini-ter oaths and com el the atte idauce 
of withese., and examine them, aud such other te-timony 
as might be adduced; to demand and ebtain trem the | rop- 
er o'licers all public records, ia which grauts of land., war- 
rants or order of survey, or any other evideace of claim. to 
land derived either from the Freach or Spanish govern- 


ments, may have been recorded; to take thansciipts of such 


records, orany part thereof; to have access to ali other re- 
cords of a pubic nature relative to the granting, sale, traus- 
fer, or title. of lands within his district, and decide according 
to justice and equity on all claims filed. 

The evidence that Newman gives of the tithe o* his vendors 
is this, that Felicite Marly fled aclaim for this laud in her 
own right, and that the Recorder acting uncer the authority 
of the law just above recited, decided that it| was her prop. 
erty, and it is contended, that she being the widow oi John 
B. Marly, this adjudication of the recorder inures to the 
benefit of the heirs of the deceased J. B. Marly. The sase of 
Strother vs. Lucas has been twice before the Supreme Court 
of the United Staves, and each time it has been decided that 
the confirmation {that is to say, the adjudication of the board 
of Commissioners) inures to tie benefit of the conlirmee, 
and not to that of any grantee of the French or Spanish 
Government, from whom such confirmee might have deriv- 
ed title, whether mediately or immediately, See 6 Deters, 
p: 772, and 12 Peters 453. 
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In the first case, or rather the first time this case was be- 


fore the Supreme Court, the district court had. instructed as 


the jury, that if they found from the evidence, that the two 
confirmations to Auguste Chouteau, given in evidence ,by 
the plaintiff in this case, are for the same Jand, and include 


all the premises in the declaration mentioned, the plaintiff 


cannot recover in this action. Chouteau was not the gran- 
tee of the Spanish Government, but claimed the land as ven- 
dee, in perhaps the fourth or fifth degree from the grantee of 
the crown of Spain. 

The Supreme Court decided that the instruction was cor- 
rectly given. ‘The decision of that court, on the coustruc- 
tion of an act of Congress, is obligatory on this; and if the 


law of the land did not make it so, the reason and justice of 


ihe case would. Move than fifteen. years before this case 
was first in the Supreme Court of the United States, the 
superior court of the Territory had made the same decision 
ou the construction of the acts of Congress for ascertaining 
and adjusting land claims in the territory of Missouri. The 
decision of this last mentioned court, though not obligatory 
on this, is of not less authority than the former. The judy- 
es of the territorial court decided at atime when, andin a 
country where, almost every individual member of the com- 
munity was deeply interested in understanding the force 
and effect of these acts of Congress. It became the duty ¢f 


Congress, immediately on the cession of the territory by 


l‘rance, to provide for speedily ascestaining and adjusting 
all private claims to lands in the ceded territory; andit was 
equallyethe interest of the United States that these claims 
should be ascertained and adjusted, in order that. the lands 
belonging to the public might be brought iate market for the 
beneiit of tae Treasury. For the purpose of asteptainiag 
and adjusting these private claim:, aboard of commission- 
crs had been appointed as early as 1505, and by the fourth 
section of the act.of 2ad March, of that year, it was provi- 
ded, that all persons claiming lands by virtue.of apy legal 
French or Spanish grant, made and completed before the 
lirst day of October, 1800, might, and those elaiming by vir- 
tue of the two first sections of that act, or by virtugof any 
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grant or incomplete title bearing date subsequent to the lst 
of October 1800; were required to deliver to the recorder of 
land titles, a notice, in writing, stating the nature and extent 
of their claims, together with a plat of the tract or tracts 
claimed; and the consequence of negleeting to deliver such 
notice, &c., was a forfeiture ofall the advantages offered 
to such claimants by the provisions of that act. By this act 
claimants were allowed till the Ist day of March, 1806, to 
file their claims. 

Several acts were subsequently passed extending the time 
for filing their claims, and granting other indulgences. But 
such was the sullen indifference of the claimants, that, when 
Congress determined no longer to defray the expense oj 
maintaining a board of commissioners, much remained to be 
done towards ascertaining the claims which the Cougress 
itself thought ought to be confirmed. Therefore the act o/ 
13th of June 1012, was passed, at the suggestion, prob- 
ably, of some, or all of the commissioners of the board.— 
For the dates show that Missouri then had no dele. 
gate in Congress. The terms used in confirming tracts 
of land, ia the acts of Congress of 13th June 1812, and oi 
the 12 of April, 1814, are equally as strong as those used in 
the act of 1812, confirming town or village lots, out lots, 
and common field lots. and commons. There is found this 
only difference, that the town or village lots, out lots, com: 
mon field lots, and commons, being in legal contemplation, 
as well as in reality, already ascertained by survey, they 
were confirmed to the inhabitants of the respective towns 
or village, enumerated in the act, according to their several 
rights in common thereto, and whether they filed a claim or 
not, no forfeiture took place; whereas those who had a claim 
to a tract of land which was neither town nor village lot, 
out lot, common field lot, nor commons, in, adjoining, and 
belonging to, the several towns or villages enumerated in 
the act, were required to file their claims by a given day, 
otherwise such claimants forfeited all the advantages accrv- 
ing from these acts of Congress. The act of 13th June 1812, 
presumes that in the enumerated villages, there will be prop- 
erty not rightfully appropriated or claimed, and all such is 
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reserved for the support of schools, with the exception of ™4¥, Tx 


such as the President of the United States might think pro- _ 


per to reserve for military purposes. The policy of the law 
then as much required the claimants of town or village lots, 
out lots, and common field Jots, to come in and establish, 
before the recorder, their several claims, as it required those 
who claimed by any incomplete French or Spanish grant, 
or as a donation, by virtue of settlement or cultivation.— 
But the law had neglected to annex the penalty of forfeture 
ofall the benefits of the act, to ths neglect of this duty.— 
The claimant then who went forward before the recorder 
and proved his right under the act of 1812,to a town or 
village lot, out lot, or common field lot, had a good title 
against all persons who could not produce a complete French 
or Spanish grant, or show title by a confirmation of a board 
of Commissioners. 

The policy of the law required that those lots which had 
not been inhabited. cultivated, or possessed, prior to the 20th 
day of December, 1803, should be appropriated to the sup- 
port of schools, with the exception of such only as the Pre- 
sident of the United States might think proper to reserve, 
for military purposes; and that policy also required, 
that all the other lands in the ceded territory, should 
be offered for sale as soon as convenient, with the 
exception of such as was rightfully claimed by individuals. 
There can be no reason then, why the action of the recorder 
ona lot claimed by one of the inhabitants for a town or 
village lot, should not, if the claim be confirmed, avail the 
claimant as much as his confirmation of an incomplete 
French or Spanish grant, or his confirmation of a tract of 
land claimed as a donation in virtue of any of the acts of 
Congress. The claim of those deriving title to the land in 
dispute then under Felicite Marly, whether it be town or 
village lot, out lot, common field lot, or a tract of land clai- 
med as a donation on account of settlement or cultivation is, 
in my opinion, good against every person who cannot pro- 
duce either a good title from the French or Spanish govern- 
ment, or a prier confirmation by a board of commissioners. 
But there is no evidence on the record that the land in dis- 
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pute was on the 20th day of December, 1803, either a vil- 
lage lot, out lot, or common field lot. A lot in popular lan- 
guage, when real property is the subject matter of discourse, 
is a parcel of Jand designated by metes and bounds; and in 
the contemplation of the acts of Congress, which have been 
reviewed, it is a parcel of ground surveyed and marked out 
under the authority, either of the crown of France, or of 
that of Spain. In the case of Waddingham vs. Gamble p_ 
468 of the 4th vo]. of Missouri decisions. it appeared on the 
record, that common field lots were surveyed and corners 
establiste1 by public authority, and that all these matters 


were registered in a book by authority of law. It cannot 


then be presumed that if there ever had been, in the year 
1803, a fourth street in St. Louis, some record of it would 
not be found. Mr. Bird, in a written argument furnished 
to this court says. “after the defendant had proved by the 
‘acts of the general gevernment and its ollicers, by the pro- 
.reedings before the said recorder, and by said patent, that 
sthe lot im question was a town lot, and was in 1S14, bound. 
‘ed by a street, he then procures several witnesses, with 
‘bad memory, to testify to what is abundently contradiete: 
by the history of the settlement of this town, by other wit- 


oresses, by public documents, and could be easily disproved 
«by the oflicial ects of Marie P. Leduc, the strongest witness 
‘jor the defendant, namely, tnat where the defendant now 
‘resides, was in Spanish times, no part of the town of &. 
‘Louis, that fourth street was first laid out in 1S2U or there: 


‘abouts.” 

The recorders certificate, dated Ist January, 1514, states, 
that the lot was bounded east. by astreet. If, indeed, the 
recital of the eastern boundary line of this Jot by the recor- 
der, in his certificate of confirmation, be evidence not to bi 
rebutted, orin any inanner disproved, which 1 believe ne 
court ever yet decided in sucha case, it cannot be urged 3 
evidence that . street existed there anterior to the date of th. 
certilicate. ‘Tie insertion of the street as the eastern’ limi|, 
appears to ke the gratuitous aci of the recorder; nothing © 
the existence of the street appears either inthe widow’ 
application, or in the testimony of the witness examive:: 
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and one street alone existing on the east side of the lot, is 
slender proof that it is a town or village lot.. ‘The witnes- 
<os tell us there were no cross streets. The patent dated 
14th of March 1839, calls for one street on the east and an- 
other on the south. It is certain that the maker of the ‘pa- 
tent had no official information of the boundaries of | this lot, 
otier than the proceedings of the recorder, and even the re- 
corders proceedings did not conduct him back further than 
Isif. ‘The boundaries then given to the lot by the patent 
on the }ith day of March, 1839, and the eastern extremity, 
nated by the recorder in his proceedings on that sub- 

on the first day of January, 1814, are no proof that on 


Cth day of December, 1803, that ground, lying west of 


street, and north of Poplar street. so called in the pa- 
led into town or village lots, and constituted a 
i ihe villave of St. Louis. To prove then the existence 
n existence of a fourth street, we are reduced to the 
ity of adverting to oral testimony, to which as the de- 
vndaut did not object as inadmissible, because the absence 
wetter evidence was not accounted for, this court can now, 

10 objection. 
ree of the plaintiffs witnesses speak of fourth street, viz 
cine Smith, Louis Delille and Michal Marly, Smith 
avs: “the lot lay on the west side of fourth street and op- 
‘posite the lotof Mr. Delille, which is on the east side’ of 
‘what is now called fourth street: Cant say how large the 
‘inclosure about the lot was. The inclosure extended back 
‘to within the about 30 feet of Mr. Chouteau’s fence. There 
‘was a space between the inclosure (where fourth street now 
‘is) and Delille’s lot.’ Louis Delille the second of the wit- 
nesses last above mentioned says: “Marly had a jot in St. 
‘Louis directly west of his father’s lot, between it and Chou- 
‘teau’s land. Ulis father owned a lot on the east side of 


‘fourth street.’ In another place he says “there was a 
‘street there, which was considered asa street, a good dea! 
‘used, and we did all our hauling on it, and so did others.” 

The sum of what these two witnesses state, is that there 
was an open space betwixt the inclosure of Marly, and that 
o Delille; and that this open space was, at the time when 
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oe they were testifying, called fourth street. But Michel Mar- 
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_, ly, brother to John Baptiste Marly, and who, from his tes- 


timony, appears to have made the inclosure for his deceased 
brother, and to have resided with him many years before 
his death, says that he is now sixty years old, does not know 
the direction of fourth street, there was no street there at 
that time—there were “only barns there.” This testimony 
appears to have been given on the first trial in the circuit 
court, and on the second he testifies to the same purpose, 
confirming the testim-ny of Chouteau, Paul, and Leduc, 
among others, witnesses of the defendant. Chouteau testi- 
fied, that he came to St. Louis, before a house was built in 
it, and thet there never was any street, marked out in it, 
west of third street, before the occupation of the country by 
the American government. 

Leduc states, that he had been a resident since 1799, aii 
that fourth street was not marked out or surveyed, till about 
twenty years before the time he testified, that is to say in 
1817, and Paul states, that he became a resident of St. Lou- 
is in 1809, and never heard of fourth street till he survey- 
ed it in 1816, when Chouteau and Lucas made their addi- 
tion to St. Louis. What Mr. Bird means when he says, in 
his written argument before referred to, viz: that the testi- 
mony of these witnesses is abundently contradicted by the 
history of the settlement of the town, is not so very obvious 
to me, I am not informed that the history of the settlement 
of St. Louis is good evidence ina court of record, even if 
preserved in a bill of exceptions. History is most common- 
ly but hearsay evidence. To what history he refers he does 
not tell, whether traditional or something more authentic. 

But it certainly cannot be that this.court can take any 20- 
tice of any evidence not appearing on this record, without 
transgtessing the longest and best established rules of pro 
ceeding in appellate courts. The testimony given in this 
case raises a very strong presumption that all the land lying 
west of fourth street itself, was public property, when the 
American government took possession of the territory.— 
Felicite Marly got a lot granted to her with a very indefin- 
ite boundary, viz: east by a street separating it from the lot 
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of Louis Delille. The owner of this lot in 1816, when we 
are told Lucas and Chouteau made their addition to St. Lou- 
is, must have been a poor calculator if he had not known 
how to reconcile himself to the streets traced out two years 
after his title had accrued. 

He was still separated from Louis Delille by a street, and 
that was all the recorder called for. It was quite immate- 
rial to the owner if the street separating his lot from that 
of Louis Delille were twice as wide as the old streets, and 
certainly no injury to his property, that Poplar street came 
then into existence, on the southern extremity of his lot, 
as I before observed, it is my opinion, that none of this evi- 
dence ought to have gone to the jury, to prove that the con- 
tested property was a town or village lot, or out lot, had it 
been objected to; but one of the plaintiff’s witnesses speaks 
directly as to the existence of fourth street under the gov- 
ernment of Spain. and he says there was no fourth street, 
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while several of the defendants witnesses testify.as strongly », 


as can be testified fo a negative, saying there was no fourth 
street till about the year 1816. In case the contested 
ground be not a town or village lot, out lot &c. surveyed 
and marked out by authority of law under either France or 
Spain, the act of Congress expressly declares, that the clai- 
mants must file a notice with the recorder; and the deceased 
John B. Marly did not file one, nor did any one of his heirs 
claim in his right. but the widow claimed, and it was con- 
lirmed to her. 

But had the confirmed lot been proved to be a town or 
village lot, 1 am of opinion, for reasons above given, that it 
was a duty of the persons claiming it, to file anotice with 
the recorder, and procure an adjudication or confirmation 
of the claim, if such person or persons, wished to avail him- 
self, or themselves, of any benefit offered by the act of Con- 
gress of 13th of June, 1812. But neither John B. Marly, 
nor his heirs, having done this, and Felicite Marly having 
procured the lot in question to be confirmed to herself, all 
persons are now concluded by this adjudication, or confir- 
mation, of the recorder, except those who may be able to 
produce either a complete French or Spanish grant, or 
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a i840. confirmation of the same property by the board of ‘commis- 
___.., sioners made prior to that of the recorder of land titles. 


Net ll 

Newman The instructions given by the circuit court will now be 
reviewed. 

The first instruction given for the defendant seems to me 

ation in eject unobjectionable. The plaintiff had attempted to set out the 


vert, the a premises contended for, and if he did not give a true descrip- 
reripti: an oO 


the premises ion, such asthe jury could identify with the description 


- — athe contained in his deeds, the foundation of his claim, he cer- 
it rcRU 


s to enable tainly ought not to recover. 
the jury t : ‘ 
lontitvtheim, ithe second, the court, at the defendants instance in- 
4 i tae ally 


porn the des structs the jury to disregard all parol or other evidence, in- 
he or in * ws dependent of, and extrinsic to, the deeds which had been of- 
leeds Mis dered by the plaintif te explain any doubt or ambiguity, ap- 
ploimtift parent and patent, on the face of the deeds respecting the 
oe premises conveyed, or intended to be conveyed. The 
‘therevi- | words “doubt” and “apparent” used by the defendant in this 

ieaible to “second instruction, were, I suppose, intended by him to con- 


rislaoes vee ythe vey the same idea as the other two words with which they 
mre This qae- ° « 
‘rived in the are connected, viz: “ambiguity” and “patent.” If they 


clars ition, 


vith these’ Mean any thing else, 1 do not know what it is, and he has 


Ve. 
Lawless. 


ceed. 


veribed in’ fgijed to explainthem. They will then be treated as mere 


verbiage. An ambiguity patent is thus described: “whena 

clause ina deed or will, or any other instrument, is so am- 

“bizuously or defectively expressed, that a court, which has 

» put a construction on the instrument, is unable to collect 

ihe intention of the party; and in such case evidence of the 
declaration of the party cannot be admitted to explain his 

Ph Sapir ne intention.” Whether then an ambiguity is patent or latent, 
court to givejs the province of the court, und notof the jury to decide; 


ustructions 

t» the jury and the defendent ought to have called the attention of the 
pons a court to what he conceived to be the ambiguitn patent, and 
a : : 4 . . " . 

nw; there- to have required the court to instruct the jury, that such 


fore, Where 
‘sin this case cmMbiguity could not be explained by any evidence, to be 


the ee wh produced by the plaintiff, dehors the deed itse;f. The de- 
etractec 16 


‘ary, that scription of the property is sufficiently vague. But if the 
need yack alt plaintiff was content to take it on such descrption, the laws 
evidence io referredtoin the deeds show that the evidence of the ven- 
ewe dors title, if anv is to be found, in the case of a right of pre- 








THIRD JUDICIAL DISTRICT. | 299 


emption, in the registers office of the district where the land ™4*,7FR™ 
lay; and in case it be a town or village lot, out lot, common A il 
field tot, or land claimed by right of donation under the se- Newman 

cond section of the act of 12thof April 1814,in the office 
of the recorder of Jand titles at St. Louis. The United 


‘ . ° «mete ent 

States have provided whenever a claim is confirmed, wheth- on the face of 
d the deed, the 
me Supreme 
office, that it shall be sufficiently desc ribed to ascertain its court held 


scality. This instruc F Reet) such instrue- 
rf ; is instruction was clearly wrong, it being noj:\ 4a be er- 


part of the business of a jury to ascertain what is an ambi- ronions, as it 
‘+b dad T was the pro- 
cuity patent ina deed. The third instruction seems to have vince of the 
been framed under the belief, that the contested property, Court end not 
124] *of the jury, 
had it been proved to have been a town or village lot, out to decide whe- 
re , . ; fay } 
lot, or common field lot, on the 20th day of December, 1803, Siestey ral 
would have been confirmed to John Baptiste Marly and his p2tent —_ 
avent : yee. } j tent, ‘The 
legal representatives, yy the Ist section of the actof 13th party should 
of June 1812, by which it may be recollected that the rignts, B2ve called 
: at We i . © the attention 
titles, and claims to such lots, were confirmed to the inhabi- of the court 
tants of the several towns or villages, according to their Sccotaned-04 


several rights; nud it was the intention of the defendant to be the ambi- 
say, that, although, if the contested property were proved nary ge 
to be a town lot, out lot, or common field lot, the plaintifftedired the 
inicht sueceed in his case, vet, if the land were either a set- ees th - 
ry, that such 


4] ' = ’ i 
tlement right, under the secor ) y act + kh Miron 
ight, under the oud section of the act of the -iyieuity 


12th of April, 1814, by richt o% donation, or under the fifth cculd not be 
F - oe explained b 
section of the last mentioned act, as a pre-emption he could to pec 
d ‘hors the 
leed. 


vs. 
Lawless. 


er by the recorder or by the register and receiver of the lan 


not succeed. In this view, the instruction was in my opin-‘ 
ion correctly given. Forneither John Baptiste Marly nor. 
. taet 
the vendors his ire P 1 ood ow cia ve Plaintiff 
, lors his heirs, had fileda notice with the recorder, .),; nod un- 
Ye n ’ der o7 ~ 
that this and was claimed by right of donation under the der one M. 
wit . ? > , : ad who, it was 
second section of the act of 12 of April 1814, nor did it ap- proved, prior 
pear in evidence that this land had ever been adjudged to 1° » 2! “e Dee. 
J , had en- 
them by the register and receiver of the land district where c * a and 
it lav 2 : sec © biti ~e cultivated 
vy, under the 5th section of the same act asa pre-emption jhe land in 


right. But] have before given it as my opinion that even controversy; 
in the case of a town or village lot, out Jot, or common fiell ol is sup- 
lot, the jurisdiction of the recorder still continued, and that ¢/4im, relied 
it was a part of his duty, under the first section of the act oft poms: 


13th of June, 1812, to ascertain to whom those lots, out lots alg yo 





300 SUPREME COURT OF MISSOURI. 


mar vreau Mc. belonged at that time, and that his decision, on the right 


of property in one of these lots, was as conclusive as his de- 


Nowman cision on a claim made toland by right of donation under 


Lawlees, the 2nd section of the act of 12th of April, 1814. The third 
ae - instruction then, was, in my opinion, wrong only in being 
ng turther ° . . 
provision for too narrow: that is, the defendant committed error against 


settling the himself; and of this the plaintiff has no right to complain. 
claims to land - 


in the terri- The fifth instruction, was in my opinion, incorrectly giv- 
tory of M's en. John Baptiste Marly might, if the property here in dis- 


the acts of A- pute had been neither town nor village lot &c. in 1803, still 
prili2, 1814, “ : : 4 : ¢ ‘ 

and April 24, have claimed it by right of donation under the 2nd _ section 
ee. of the act of 2nd April, 1814, and as before observed, it ap- 
tion rights in pears very satisfactorily to me, on this record, that both the 


ceftain cases, 5c fet 
The defend. Contested land. and other land adjoining, was a part of the 


ant claimed publicdomain at that time. Thesame observation may be 
under a con- : ‘ = ; 
firmation, by Made of the 12th instruction as of the third. I can see no 


the recorder .... - ’ j in- 
of land titles, Fe&S00 the jury should be told by the court, that if the plain 


tothe widow tills had not proved that Marly claimed the premises in the 
Find or. as declaration mentioned, either from the French or Spanish 


= — or American government, they must find for the defendant. 
1a faiice 0 - 


prove that The plaintiff pretended to set up no grant either by France 


the land, in or Spam, and depended solely on the provisions made by the 
controversy, - - 


was eithera several acts of Congress, and therefore ought to have claim- 


towr or vil- . : 1 . 2 
nee det, ant ed from the United States (or from the American govern- 


tg erage ment as the defendant has it) through the recorder of land 
commons, wi titles, the agent appointed by law for the purpose of receiv- 
sa ing such claims, and deciding on their validity. No injury 
act of Junc is however done to the plaintiff by this surplussage in the 
hon nent 12th instruction. 

compliance ——- Ffaving before given my opinion that the plaintiff had not 
risers produced any evidence of title in his vendors to the contes- 
seis ar ted property, it becomes useless to examine the 13th instruc- 
citherthe tion. If ever a good reason existed why a jury should find 
2 a gov. 2 Verdict fora defendant in an action of ejectment, it must 
ernments, or exist when the plaintiff gives no evidence to sustain his case. 
contirmation ,,, . " ° 

by a board of Lhe court committed then no error on the score of evidence 


commission- jy refusing to allow the plaintiff a new trial. But the de- 
ers, he could nnd 


not prevail a- fendant succeeded in procuring from the court a very impro 


on de- ber instruction to the jury viz: that they must disregard alj 
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evidence offered by the plaintiff to explain any ambiguity “41, tse 
patent on the face of the deeds given in evidence, without — 
telling the jury in what that ambiguity patent consisted, and Newman 
as I believe when no such ambiguity existed in the deeds of- ,.""',, 
fered in evidence by the plaintiff. Had the plaintiff offered 

: ae : : : whose confir- 
any evidence of title in himself from which the jury WE ice ean 
by possibility have found a verdict for him. his right to acluded all 
new trial would have been undoubted. But according to Proms ® 
the evidence in the record, he relies on the bounty extended sr og 

} . . . Opanisn or 
to the inhabitants of the ceded territory in the several acts Preaek grant, 
of Congress above enumerated. Congress, when they con- Seales Op 
fer a favor have an indisputable right to confer it on their a board of 
own terms. The recorder was their agent, appointed for ae olabe 
the special purpose of deciding not only who was on the themselves 
9 : oh aks within the 
20th day of December, 1803, such an inhabitunt as was en- provisions of 
titled by the operation of the several acts of Congress to ——~ 
town or village lot, out lot, or commen field Jot, or a tract tia - 
of land by right of donation, but he was also their agent ap- ment of the 
pointed to decide in whom the property in suchlot, or tract oye a 

: . ee ; ill not be 

of land, vested at the time of the application made to him for reversed, on 
the confirmation of such property. Felicite Marly applied *¢°°%"* e 
: pos ‘ : ronious in-— 
to him, claiming the property, and he confirmed it to her, structions gi- 


that is, he decided it was her property, and his decision con- a ae 
cludes all persons who cannot show either a grant from nes wan, 
France or Spain, or a prior confirmation by the board of right jof ac- 
commissioners. —_ 

Shall then this judgment be reversed because of the wrong 
instructions procured by the defendant from the court, and 
the cause remanded to the circuit court in order to allow 
the plaintiff to search fer evidence of a grant from France 
or Spain, or for a prior confirmation by a board of commis- 
sioners? Hlad the crown of France or Spain ever made a 
grant of this land to the plaintiffs vendors, it is not to be pre. 
sumed that he would have rested his claim onthe acts of 
Congress passed for the benefit of suchas had no grants; 
and if it had ever been confirmed to those under whom thé 
plaintiff claims, by a board of commissioners, we cannot pre- 
sume that the claim would have attempted to be sustained 
on the construction of the confirmation of the recorder to 
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“8 teem Felicite Marly. The plaintiff then having introduced no. ew 
= vada , idence ealcujated to establish any right to this land, either 
Newman in himself, or in those under whom he claims, it is my opin- 
Lawless, 100 that it is improper to reverse this judgment because the 
circuit court gave erroneous instructions to the jury. To 
reverse a judgment and remand.a cause lo the circuit court 
under such circumstances weuld be holding out an induce- 
ment to the plaintiff to use improper means to procure tes- 
timony to sustain his case. ‘The judgment of the circuit 
court ought then in my opinion to be affirmed. It being 
also the opinion of Judge Napton that this judgment ought 

to be aflirmed, it is accordingly aflirmed. 

Separate opinion of Napton Judge. 

I concnr in aflirming the judgment of the circuit court, on 
the ground that there is no evidence on the record of so de- 


cisive a character that Marle’s inclosure was a_ village lot, 


as would require this court to set aside the verdict of the ju- 
ry. Ido not concur in so muc. of Judge Tompkins opinion 
as considers the claimants under the act of 13th June 1812 
under the necessity of taking further steps before the recor- 
der for the purpose ef perfecting their titles. 


Brown vs. Knox, Bocas & Knox. 

1. The courts of this state, in determining the validity of an assignment 
inade in another state, will be governed by the laws of Missouri. 

2. An assignment by a dcbtor of all his property to trustees, for the 
benefit of such creditors as should, withina given time, execute a 
release, is void. 

3. Where the schedule, annexed toa deed of assignment, contains only 
a list of the preferred creditors, without specifying the amount of 
their several claims, such omission will not invalidate the deed, if 
it be unexceptionable jn other respects. 

Error to the Circuit Court of St. Louis county. 
H. R. Gamble for Plaintiff in error. 

1. That the assignment is void on its own face, because it 
imposes the condition of pxecuting a release by the plaintiff, 
and by creditors in like condition, before they can. take any 
interest in the trust fund: 5 Ohio Reports 293. 11 Wendall 
187. Mr. Justice Story ia 4 Mason’s Reports 206 sustains 
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an assignment with this clause requiring a release upon what MAY TeRw 
he considers the-then weight of authority.. Bat examining _ on. 
the authorities which preceded that decision of Judge Sto- — Brown 
ry, it will be seen, that there was no such preponderance Bids, "Bidge 
of authority in favor of such assignments as was equal tohis and Knox. 
ewn.opinion to the contrary. 
Chief Justice Tilghman in Lippencott vs Barker, 2 Binney 
174, confines his judgment to the circumstances of the case 
then before the court, and expresses his distrust of the le- 
gality of such assignments. Chief Justice Marshall in 7 Pe. 
ters 613, while he yields to the Pennsylvania law in a case 
arising under it, expresses the doubt of the court as tu va- 
lidity of such assignments upon principle. 
The authority of Massachusetts decisions is not consid- 
ered as decisively on either side of the question, as is said by 
Judge Story in 4 Mason 229. The authority of the New 
York cases ending with 11 Wendall, is decidedly against 
such. assignments; and the decision in 5 Ohio Rep., made 
upon an able review of the whole course of decision by oth- 
er courts, is of great weight against the assignment in this 


case. 


2nd point. That the assignment is fraudulent, as against 
the plaintiff, because there is no schedule of the preferred 
debts. See Ange] on assignments 71. 4 Mason 219. The 
case in 3 Missouri Reports 252, has no likeness to the pre- 


sent, in-this, that the assignment there, required no release. 
3rd point. That there was no evidence of the existence 
of the preferred debts. 5 Mo. Rep., 485 and 463. 

4th point: That the trust created by the deed after pay- 
ing the preferred creditors, and those who agree to release, 
is for the benefit of the grantors, and not for the other cred- 
itors generally;so that there ts, substantially, a reservation 
for the benefit of the debtor, while a portion of the debts re- 
main unpaid, Hyslop vs. Clark, 14 John Rep. 458. Austin 
and others vs. Bell, 20 John Reports 442. 

The view of this clause, as taken by Judge Story in 4 
Mason that it onlv operatés to ereate a resulting trust which. 
the law itself would create; while it’ is true in fact, is no an-. 
swer to the objection that this clause gives eharacter to the 
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“sl *+s% instrument, and carries out the purpose of hindering and de- 
‘_y laying the non-assenting creditors. If a release could right- 
Brown _ fully be required of any creditors, honesty would seem to de- 
teil Beas mand that the surplus, after paying such creditors, should, 
and Knox. without coming back to the debtor, be at once appropriated 
tothe payment of his other debts. If this clause is void, as 
creating a trust for the benefit of the grantor, then the whole 

deed is void, 20 Johns Rep. 442. 

Spalding for Appellee. 

1. The requiring a release does not invalidate the assign- 
ment. Angell on assignment 96-105, 4 Mason Rep. 206. 
3 Price’s Rep. 6. 

2. The want of, or defect in, schedules of property con. 
veyed, or creditors provided for does not make it void. 3 
Mo. Rep. 252, Deaver vs. Savage et al. Angell on assiga- 
ment 71. 7 Peters Rep. 614. 

Opinion of the Court delivered by Napton Judge. 

This was an action of assumpsit brought by George Brown 
against John Knox, James Boggs and James A. Knox upon 
sundry notes executed by them to William McKee and co., 
and endorsed to plaintiff: an affidavit was made that the 
sum due, after giving all just credits, was at least 18,000 
dollars, and an aitachment was issued, upon which various 
persons, in diflerent parts of this State, were summoned as 
garnishees. 

William Wilson, and David Knox interpleaded, and clai- 
med all the debts and eflects attached. The issue thus made 
up, between the interpleaders and the plaintiff, was submit- 
ted to the court sitting as a jury, who found in favor of the 
claimants. The plaintiff moved for a new trial, because the 
finding was against law. against evidence, and against the 
weight of evidence; and, because the deed of assignment, 
offered in evidence, was void. The motion was overruled 
by the court, and a bill of exceptions taken to the opinion 
of the court. 

From the bill of exceptions it appears, that in 1825, John 
Knox and James Boggs were in partnership, in Philadelphia, 
under the firm of Knox and Boggs: that they then took into 
the concern Dav'd Boggs, when the style of the firm ‘was 
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changed to Knox, Boggs and company. In 1831, David ™“41_rexw 
Boggs retired from the firm, and the style of the firm was ; 
again changed to Knox & Boggs. In January 1836,James Brown 
A. Knox was admitted a partner, but brought no capital in- Kies, Tobye 
to the concern, and received only one tenth of the profits, and Knox 
The firm was then styled Knox, Boggs and company, and 
continued thus until May 1837, whenan assignment was 
made of the effects of the firm of Knox_and Boggs, and 
Knox, Boggs and company to Wilson and Knox the inter- 
pleaders. 

The assignment is made of all the property of the firm, 
both joint and several, and executed by all the partners: no- 
tices of the same were published in the Gazettes of Philadel- 
phia, and circulars sent to the debtors of said firm. It was 
proved, that the assignees forthwith took possession of the 
property and effects assigned, and have been ever since act- 
ing in discharge of the trust. It was also testified by a wit- 
ness, who declared himself to be a lawyer of Philadelphia, 
that the deed was grawn up by him, and was in the usual 
jurm of such conveydnces in Pennsylvania, and, by the laws 
of Pennsylvania, was good. = 

The trusts declared in the deed are: ’ 

First. That the trustees shall dispose of the property and 
collect the debts assigned. 

Second. Out of the proceeds pay the expenses of the trust 
and retain a compensation to themselves. 

Third. Out of the separate estate of each partner pay the 
household and family expenses &c., of each partner respec- 
tively. 

Fourth. Pay debts in certain specified schedules, to the 
number of four, and 

Lastly. To pay the residue to all such of their creditors as 
would execute a release within the term of three months, if 
thev lived within the United States, or nine months, if they 
lived without the United States. 

The deed contains this further provision, that after the 
payment of all the debts therein specified, the surplus, if any, 
shall revert to the assignors. 

The schedule annexed, contains a list of preferred creditors 
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may TkRM with a description of the nature of their respective claims, 
— as for money lent, acceptances. &c., but does in no instance 
Brown show the amountof the claim. The amount of assets as- 
eal” Deaed signed is set down in the schedule as exceeding half a million 
and Knox. of dollars, and creditors, to the amount of an hundred thou. 
sand dollars, came in and executed releases. There was no 
proof as to the bona fide character of the preferred debts. 
It was admitted, that plaintiff resided in Baltimore, and 
that all the debts, eflects &c., in the hands of the garni- 
shees, were embraced in said deed of assignment, and_ the 

only dispute is, as to the validity of the assignment. 
Before examining this question, it will be proper to dis- 
pose of a preliminary one started ia the argument of this 
cause. The interpleaders cla:ning under a deed made in 
Pennsylvania, and the plaintill being a resident of Baltimore, 


it is urged, that principles of comity require, that the validi- 


ty of this instrument should be determined in this court, by 

the laws of Pennsylvania. It is not very well perceived, 

how the law ef comity can be applicable to the considera- 

tion of an instrument which is attaeked on the ground o/ 

fraud in fact, or because its provisions so far contravene the 
established policy, or express enactments of our law, as_ to 
constitute fiaud per-se. But admitting that our courts would 

be bound, upon principles of comity, to give eflect to an as- 

signmen! made in Pennsylvania, as against creditors living in 

that State, upon what principle must the Peunsy!vania law 

be administered here, to a creditor who resides in Maryland? 

Why may not he insist on the dea domicilia with the same 

justice as the assignors who live m Phil delp hia? ~The. lex 

loci contractus var, hardy apply ia this case, inasmuch as the 

creditor suing, never acceded to the terms of this assignmen', 

and was no party to the instrument; and the law of his 

The courts domicil may as weil be applic ‘able to the contract on vehich 
e: this state, , 


he sues, as the law of the interploaders domicil to that con- 


ud Geter 

wd ie “J tract on which they rely. The only reasonable and fair 
sizmuent rule, ina caseof.this character, seems to be, to administer the 
— state, law ofthis State, theStaie in which the property lies, where 
wili be gov- the suit is brought, and whose laws are invoked for, the pro- 


d by t ’ ‘ 
‘ave of Ma, tection af the rights of the respective jarties. Whateve 
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may be the construction given to instruments of this char- ™4¥ TeRm 
ncter in Pennsylvania then, .I shall proceed to consider the =, 
light in which they are viewed by the law of Missouri, in the Brown 
opinion of this court. —_ 
The first and most important question involved in this and Knox. 
consideration, is the validity of a stipulation for a release in 
the instrument of assignment under which the interpleaders 
claimed. It is conceded that this is a question of the first 
impression in this state. The point has been neither colla- 
terally, or directly, before the court in any previous case.— 
It is conceded also that the adjudication of the courts of our 
sister states have, on this subject, been various, conflicting 
and unsatisfactory. The weight of authority has been clai- 
wed on either side, and I apprehend that a very brief exam- 
f ination of the state of judicial opinion will make it obvious 
that this court may, with propfiety, and a due respect to the 
opinions of other tribunals, look only to justice, te reason 
and morality, and to the letter and spirit, and policy of our 
laws, for their rule of action. 
In 1826, JudgeStory, in the case of Halcey v. Whitney, (1 
Mason’s Rep. 206,) reviewed the state of judicial opinion in 
the United States, up to the time of thatdecision. He pre- 
lixes his own opinion, untrammelled by authority. “This 
objection” (says Judge Story, speaking of a stipulation for 
arelease) “has struck me to be cf great force, and I have 
paused upon it with no small hesitation of opinion. Where 
a debtor assigns all his property for the benefit of all his 
creditors, without. stipulating for any favor to himself, he 
cannot be said to lock up his property from his creditors.— 
The most that can be said is, that lie locks it up from one by 
ziving it unconditionally to all. But when he stipulates for 
irelease, he surrenders nothing except upon his own terms. 
He attempts to coerce his crediturs by withholding from 
them all his property, unless they are willing to take what 
he pleases to give, dr is able to give, in discharge of then 
debts. This is certainly.a delay, and if the assignment ve 
valid, to some extent, a defeating of their rights. It is not 
sufficient to say that it isa proposition to creditors; so would 
be a condition by the debtor to receive a gross sum, The 


U 
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a: “ ay object and nature of the: proposition are to be considered, 


Somes in order: to decide whether it be fraudulent or not. Has 


srown itnota tendency to obstruct the common rights of the cred- 


Kak, Begg itors? Is not its design to prevent creditors from receiving 
and Knox. compensation out of the debtors property. without yielding 
up some portion of their debts, and conferring on him a sub. 

stantial benefit, which he has no legal claim to demand ? 

The learned judge then proceeds to review the adjudica- 
ted cases, and arrivedat the following conclusions, after ex- 
amining the cases of Leaving v. Binkerhoof, (5 Johns. Oh. 
R. 329,) Hyslop v. Clark, 14 John. R. 459,) Austin v. Bell, 
(20 John. R. 442,) he admits that the courts of New York, 
though the point had not been expressly determined, had 
evinced a decided leaning against the validity of sueh stipu- 
lations. In Massachusetts, the question remained in Judge 
Story’s opinion, ix equilibrio, so. far as judicial action was 
concerned, but the prevalence of such stipulations without 
objection im that state, induced him to conclude that the 
opinion of the profession was decidedly in favor of the debt- 
or, on this point. In Pennsylvania, but one decision had 
been made, (Lippencott v. Barker 2 Binn. R. 174,) at the 
time of Judge Story’s decision in Haleey v. Whitney, and in 
that, the stipulation was sustained, but was sustained, as 
Judge Tilghman declared, under the particular circumstan- 
ces of the case, and was not designed to settle the general 
principle. Judge Brackenridge declined going even to that 
extent, but declared the stipulation void, under all cireum- 
stances. But one British authority was alluded to by Judge 
Story, and that was a case in the exchequer, (Braddock v. 
Watson 3 Price Rep. 6,) m which the assignment was held 

/ good, notwithstanding§the stipulation for a release. 

The conclusion to which Judge Story arrived, on an in- 
vestigation of these authorities, was this: “1 am free to say, 
that if the question were entirely new, and many-estates 
had not passed upon the faith of such assignments, the strovg 
inclination of my mind would’ be’ against ‘the validity of 
them, as it is, 1 y ‘jeld without reluctance to what» seems the 
tone ‘of authority in faver of them.” ’ 

Such ‘was the state of jtdicial opinion in 1926, when 
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Judge Story yielded his own convictions to, what,he,regard-  “AY,TER 
ed as the “tone ofauthority.” We will see how. the author: ed 
ities stand since that period, and for that .purpose lavyail Browi 
myself of the compilation read at the bar, (Angel on assign> Knox, Bogas 
ments,) and take the statement of its author for the titles 224 Knox. 
aud character of the decisions as late as 1835., In 1833, 
the case of Brashear v. West and others was decided by the 
Supreme Court of the United States,'7 Peters, R. 608. In 
that case Chief Justice Marshall, in delivering the opinion of 
the court, observed: “ The objection, (to a stipulation for a 
release,) is certainly powerful that its tendency isto delay 
creditors. If there be a surplus, this surplusss placed, in 
some degree, out of the reach of those who do not sign the 
release, and thereby entitle themselves under the deed.— 
The weight of this argument is felt. But the property is 
not entirely locked up, a court of equity, er courts exerci- 
sing chancery jurisdiction, will compel the execution of a 
trust and decree what may remain, to those creditors who 
lave not acceded to the deed. Yet we are far from being 
xatisfied that, upon general principles, such a deéd ought to 
Le sustained. 
sut whatever may be the intrinsic weight of this objec- 
tion, it seems not to have prevailed in Pennsylvania. The 
construction which the courts of that state have put on the 
l'ennsylvania statute of frauds, must be received in the 
courts of the United States.” 
Judge Marshall here apparently yields his own convic- 
lion, that upon general principles these stipulations cannot 
ok v. ie sustained, to what he supposes to be the settled construc- 
held tion, he relies on the cases already alluded to, and referred 
‘0, by Judge Story, in the case of Halcey v. Whitney, of 
n in- Lippencott v. Barker and Pierpoint and Lord v. Graham, 
psay, MB (i Wash. R. 232). Let us examine this case of Lippencott 
tates HE. Barker, upon which Judge Marshal] and Judge Story re- 
trovg MH iv as authority for declaring the setted law of Pennsylvania. 
ty of HF Chief Justice Tilghman delivered the opinion of a majority 
is the JH i the court in that case, and after sustaining the assignment 
‘tys: (2 Binn. R. 182,) “1 beg, however, to be distinctly 
when #§ understood, that my opinion is confined to the circumstan- 
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ces of the present case, for there are many and strong ob- 
jections te deeds of assignment made without the privity’ of 
creditors, and excluding all who do not execute releases.” 
Judge Breckenridge declared: “TI think it to the let and hin- 
drance of creditors, and that such disposition is void both at 
common law’and by statute; though not fraudulent in fact, 
yet fraudulent in law and therefore void. ” 

One would suppose that there was nothing very decisive 
in this opinion in favor of these stipulations; Judge Tilgh- 
man expressly declaring that he was not to be understood 
as sustaining the general principle, but justifying his concle- 
sions on the particular circumstances of the case, and Judge 
Breckenridge avowing his convictions that no circumstan- 
ces could make such deeds valid in law. 

In Mackie v. Cairns,in New York, (Hopkins Ch. R. 378, 
5 Cowen R. 547,) the assignment provided that if any of 
the creditors should have attached, such creditors should be 
excluded, unless they would relinquish their attachments; 
and this provision was held illegal and void. In De Caless 
v. Le Roy de Chaumont (2 Paige’s Chan. Rep. 491) we are 
told by Mr. Angel, (Angel on assignments 107,) an assign- 
ment of the debtor, which contained a provision for the dis- 
tribution of the eflects, among such of the creditors as should 
come in and accept the provision made for them, and exe- 
cute releases, was carried into effect by the court of chance- 
ry, Without any intimations from the court or counsel that 
such a stipulation was illegal. Here the point, it seems, was 
not made, but in the same state, in the subsequent cases of 
Armstrong v. Byrne, (1 Edwards Ch. R. 79,) and Lentilhon 
v. Moffat, (ib. 451,) such stipulations were repudiated by the 
court. and pronounced a hindrance and delay of creditors. 

In Massachusetts, the decision in Halsey v. Whitney 
seems to have been followed up to 1829, and since that time 
we have no information that the validity of assignments, con- 
taining stipulations fer releases, has been questioned in that 
state. Such, also, has been the current of decisions in 
Rhode Island, (Angel on assignments p. 112). In Maine the 
same conclusion was arrived at, in the case of Fox v. Ad- 
cms, (5 Greenleaf R. 245,) and on the authority of the ease 
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of Halcey v. Whitney, but subsequently to that decision, the ™A¥ > 


district court of Maine held, in the case of-Lord v. Brig 
Watchman, (Angel 113,) that an assignment by an insolvent 


Necouanatan sncinetet 


Brown 
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debtor of all his property to trustees, in trust for the benefit, |. ""n......, 
of such of his creditors as should become parties to the as- and Knox. 


signment and release their debts, was fraudulent. A similar 
adjudication has been made in Connecticut, (Angel on as- 
signment, p. 114). ~ ¥ 

Such is the relative weight of authority, since Judge Sto- 
ry’s decision in Halcey v. Whitney, up to 1833, and on this 
state of facts, the author of the compilation on assignments 
concludes that the weight of American authorities was, at 
that date, in favor of the validity of such stipulations. 

It remains to be seen how the authorities have been since 
the publication of that work. The case of Atkinson & Rol- 
lins v. Jordan, Ellis & co.,in Ohio was decided in 1832, pre- 
vious to the publication from which Ihave quoted authori- 
ties, but is not noticed in that work. In that case, (5 Ohio 
tep. 293) the court reviewed all the authorities, and upon 
the weight of authority, as well as upon principle, declare 
such stipulations for releases, null and void. In New York, 
perhaps the most commercial State in the Union, the court 
of errors, after elaborate argument in the case of Srover v. 
Wakeman, determined such stipulations to. be void and 
fraudulent. Ll Wendall. 187. Judge Sutherland, after no- 
ticing the conflict of authorities on the subject, declared his 
opinion that it was time that some plain, simple, but compre- 
hensive principle should be adopted on thesubject.. “In the 
absence of a bankrupt law,” he proceeds, “the right of giv- 
ing preferences must probably be-sustained., , Let the em- 
barrassed debtor therefore assign his property to whom he 
pleases, but let the assignment be absolute and. uncondition- 
ai; let it eontain no. reservations or conditions for the bene- 
fit of the assignor; let it not extort from fears and apprehen- 
sions of creditors, or any of them, an absolute discharge of 
their debts as the consideration for a partial dividend; let 
it not convert the debtor into.a dispenser of alms to his own 
creditors; and above all, let it not put up his favor. and 
bounty a¢ auction, under. the cover.of a trust, to. be bestow- 
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nay tsrM ed upon the highest bidder. After the maturest reflection 


— 


Knox, 


| 


Prown 
i poses of justice, would be promoted, if the question is still 


on this subject, I have come to the conclusion that the inter. 
ests both of creditor and debtor, as well as the general pur. 


end Knox. an open one, by confining these assignments to the simple 


and direct appropriation of the property of the debtor to the 
payment of his debts. 

' The decisions, on this point, in England are but few, in 
consequence of their bankrupt laws rendering such assign- 
ments rarely, if ever, necessary. A case determined in the 
Exchequer, (Rex v. Watson, 3 Price R. 6,) has been fre- 
quently referred to, by the several judges in this country 
who have sustained such assignments, as an authority in sup- 
pert of such opinion. The decision of the court in that case 
cannot, I think be entitled to great weight here, when we 
reflect thatit was the policy of the British legislature, as 
evinced in their bankrupt laws, to relieve debtors from fu- 
ture liability, on giving up their entire property to their 
creditors. 

On reviewing these various and conflicting opinions, it 
will be seen, that the opinions of three eminent jurists, Judge 
Story, Chancellor Kent and Judge Marshall were against 
the validity of these stipulations for releases, notwithstand- 
ing two of them decided on the supposed authority of prior 
decisions, in their favor; and it is worthy of remark, that 
scarcely any Judge, in deciding favorably to such assign- 
ments, has failed to accompany such decision with a declar- 
ation, either of his marked averson to these stipulations, up- 
on principle, or of great doubts as to their propriety and le- 
gality. In Ohio, New York, Maine and Connecticut, courts 
of the highest authority have pronounced them fraudulent, 
whilst in Massachusetts, Rhode Island and Pennsylvania, 
the decisions have been conflicting, but preponderate in fa- 
vor of the validity of the stipulations for a release. 

In this state of judicial opinion, it will not be considered 
as assuming too much, to say, that this court may safely take 
up the subject, untrammelled by authority, and pronounce 
that judgment which a fair construction of our statute of 
frauds, and the general policy of our laws will justify. 
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in examining this question on principle, the only matter ™4¥ ae 
of astonishment it seems to me, is, that courts, in this coun- 
try, could ever have been induced to give a judicial sanction Reoma 
to what seems to be neither more or less, in its incipient yao."  Bogns 
state, than.a species of mercantile legislation. Debtors have and Knox. 
succeeded, by these contrivances, in making bankrupt laws 
for themselves, notwithstanding the legislative bodies, both 
federal and state, have declined to pass laws to relieve them 
from their liability to pay their debts. This alone, in my 
opinion, constitutes a fatal objection, to any assignment, in 
whieh the debtor makes over his property, on condition that 
his creditors shall release him from future liability, shall it 
be said, that the debtor has a right to make terms, and that, 
when he succeeds in making such as are beneficial to him- 
self, and such as the law of itself would not give him, itis a 
matter of contract and therefore valid? To make a con- 
iract of any validity, I suppose it will be granted, there must 
he parties to such contract, capable of contracting, and vol- 
untarily assenting to such contract. How can the creditor 
be said to give any assent to this contract, when in point of 
fact, if these assignments be valid, he is under moral duress 
when he signs the deed. The debtor has his creditors com- 
pletely in his power, and says to them: “you may take this 
fifty cents in the dollar of alll owe you, or nothing.” There 
is no choice left with the creditors, but to come in and take 
half or a fourth of their debts, as the case may be, and then, 
in consideration of this favor, release all claims for the ba- 
lance. 

It has been said, that the judicial decisions, against the va- 
lidity of these instruments, have been a species of judicial 
legislation, enlarging the operation and bearing of the sta- 
tute of frauds. It seems tome that with much more pre- 
priety it might have been said, that the decisions sustaining 
these assignments have been judicial legislation, not enlarg- 
ing the operation of any statute in existence, but creating, 
what our Legislatures have refused to make—an act of bank- 
ruptey. The statute of frauds declares that all deeds made 
with intent to’ hinder and delay creditors, shall be deemed 
fraudulent and void. Ide not place the invalidity of these 
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stipulations for release, upon the sole ground that they occa- 
sion a delay, and are therefore within the letter of the stat. 
ute. Delays to some cxtent are occasioned by all assign- 
ments, » hether co pio ing such a stipulation or not, though 
the delay is somewi))' 2reater in the one case than in the 
other. There mig ht be tit difliculty in determining precise- 
ly what amount ef coli) i) ould auiut the deed, and where 
it is not unreascnal Je, i: » oye case in this particular 
deed, it would not, of it e} io warrant a court 
in declaring such deed +. e. But in addi- 
tion to the delay gainec a benefit, and a 
most material benefit. 5 | itself does not 
give him, and obtai:s it i. - of compulsion on 
the creditor. 

Whatever may be said in : , olicy and humani- 
ty of a bankrupt law, andit, © «tended here to ques- 
tion them, our legislature has 1.1 ;cen fit to enact any law 
by which the debtor can escaje his liabilities by delivering 
up his property. On the contrary, the spirit of our legisla. 
tion, so far as it has gone on this subject as evinced in the 
insolvent laws enacted, excludes all debtors, who,seek to 
give preferences to one creditor over another, from the ben- 
efits to be derived from those laws. It appears then to bein 
strict conformity te the Jetter and spirit of our statute of 
frauds, consonant to the general policy of our statutes, and 
I think I may add, according to sound views of morality and 
common honesty, that adebtor should not have the privi- 
lege of dictating terms to his creditors, and of excluding a 
bona fide creditor from all benefit in his property, who will 
not accede to those terms. Such is the view entertained by 
every member of this court, and the circuit court ought, in 
my opinion, to have declared this assignment fraudulent and 
Void, as against the rights of the attaching creditor. 

This view of this assignment might well dispose of this 
case, but other objections have been. taken, which as_ they 
are fairly up, 1 will proceed to notice; ‘I he schedule annex- 
ed to this. assignment was objected to, as imperfect, insuffi- 
cient, and'a badge of fraud. The schedule, contained a list 
of preferred creditors, but did not >} ecify the amount of their 
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several claims. In my opinion, if this deed were unexcep- MAY taRm 
tionable in other respects and imposed no terms on the re- _ , 
maining creditors, no such omission would be sufficient of Brown 
itself to invalidate the deed, nor would it raise any presump- a, on 
tion of fraud. But in this case, it was very material, to en- and Knox. 


able the creditors to determine whether they would accept wy... tha 


the terms held out or not, that they should have the means schedule, ans 
of ascertaining the probability of deriving any benefit from jocq of as- 


the conveyance.. A mere list of the names of the prefer- signment, 
contains only 


ed creditors could throw no light on this subject. Some es-a list of the 
timate of the aggregate amount of preferred claims, if not Sitore, with: 
the specific items, would seem to be reasonable and attaina- out specify- 


ble. This position is sustained, I think, by the observations a erage 


of Judge Story im the case of Halcey v. Whitney, where a their several 
claims, such 


a similar objection was made, but was not sustained by the omission wil! 


m invali- 
court. The objection taken there was, that the schedule 3°F, th’ ccd. 


was not perfect, but allowed alterations and additions to be if it be unes- 
made to the schedules, by the mutual consent of one of the 
parties to each part of the assignment. The Judge observ- P°°'- 


ceptionable 


ed, “ The trustee must be presumed to act honestly, and 
does in fact covenant with all the parties for a faithful per- 
formance’ of his duties. A clause reposing confidence 
in him in the discharge of his duties can surely not be deem- 
ed fraudulent from that fact alone. If the trustee were no- 
toriously insolvent, or of bad. character, (which is not pre- 
tended here,) sucha clause might be deemed an auxiliary 
ground for presumptive fraud. But a power of this nature, 
simply because it may be abused, is not to be deemed unrea- 
sonable or fraudulent.” 

Itis, 1 think, fairly inferable from this reasoning, that if 
the list of preferred creditors was not merely imperfect, but 
contained no statement of the extent of their claims, no 
doubt would have been entertained of its suspicious charac- 
ter, in an instrument requiring the creditors to accept terms 
and conditions. 

Is was further objected to the efficacy of this assignment, 
so far as the attaching creditor was concerned, that no 
preof was given of the bona fide existence of the preferred 
debts. I am not prepared to say, that this circumstance of 
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may TERM itself would create any presumption against a deed others 
*__, wise fair, and it would seem to me proper, that some ‘sus- 
Brown _picion should first be cast upon the transaction, by the par. 
Knox, Boggs tY Seeking to overturn it, before the persons claiming ‘under 
and Knox. the deed could be required to prove that the debts set forth 
were genuine and bona fide. A majority ofthe court, how. 
ever, entertain a different opinion on this point and think 
such proof always necessary to establish the deed in opposi- 
tion to the claims of an attaching creditor. 5 Mo. Rep’ts. 

485, 463. 

The only remaining objection to this deed is that the trust 
created by it, after paying the preferred crediors and those 
who agree to release, is for the benefit of the grantors, and 
not for the other creditors generally. This objection seems 
to be resolvable into the first, and principle one, urged to the 
whole instrument, the requisition of releases. If the deed 
containing a stipulation for releases, were valid, the trust 
avowed on its face that the remainder should return to. the 
assignors, would amount to no more than the law itself 
would create. It would only make the delay greater, but 
would certainly not protect the property from the process 
of the courts. For the law would also declare, that after 
reverting to the assignors, it would be a mere trust in their 
hands for the benefit of the unpaid creditors. This objec- 
tion therefore, forms a part of the first objection and is so 
viewed by this court. 

The judgment of the circuit court is reversed and the 
cause remanded. 
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Draxe v. Rocers & Surewspurry. 1840. 
1. A deed of assignment for the benefit of such creditors as should, , 
within a given time, become parties thereto and execute a release, Drake 
would be of no avail until executed by the creditors, even though vs. 
such deed were not void on account of the stipulation for a release. Rogers and 
2, It would seem tdat a deed of assignment, in order to pass partnership 
effects, must be executed by the dormant as well as the active; ‘™~‘ wth bres - 
partners, - sai 
Appeal from the Circuit Court of St. Louis county. 35a 674 
Spalding for Appellant. 
1, There is no fraud in fact proved; this will be apparent 
from an inspection of the record, Wc. 
2. The deed is a valid one, 1. It was a sufficient deed to 
pass the partnership effects, Collyer on partnership 424-5, 
and 492-3, as to all partners suing and being sued where 
there is a dormant partner. Angell on assignments 49, 50 
&e. 1 Paige’s Ch’y. Rep. 517. 4 McCord’s Rep. 519. 4 
Wash. Rep. 232. 4 Day’s Rep. 428, 5 Cranch Rep. 300.— 
2. The fact of a release being required does not invalidate 
it, Angell on assignment 95-105, &c. 4 Mason Rep. 206. 3 
Price’s Rep. 6. 
8. It is not invalid in consequence of attachments being 
served before the creditors, or any of them, assented, &c. 
Angell on assignments 168, as to general principles. Ibid 
I71 n. 2, that assent is presumed as to preferred creditors. 
11 Wheat. Rep. 78, (6 Pet. Con. 232,) Ibid 173, that the dif- 
ferent decisions in Massachusetts aie owing to the peculiar 
laws there, &c. 4 Mason Rep. 206, and Angell 19. 3 Maule 
and Selwyn 372. 
4. It is not void for the want of, or defect in schedules of 
property conveyed, or creditors provided for. 3 Mo. Rep' 
252, Deaver vs. Savage and al. Angell on assignment 71.— 
7 Peters Rep. 614. 
Gamble and Polk for Appellees. 
Ist- The deed of assignment set out in the answer of the 
garnishee, and in the bill of exceptions, and under which 
Drake claimed, as interpleader, is fraudulent per-se, Austin 
vs. Bell 20 John Rep. 442. Clark vs. Hyslop 14 do 459, and 
Laving vs. Brickenhoff 5 John Ch. R. 329. 
2nd. The deed in question is a tri-partite deed, requiring 
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to be executed by creditors as well as by assignors and as. 

signee, and this attachment was issued and served, both on 
defendants and garnishees, before the execution of the deed 
by ony of the creditors, and holds the effects attached in 
Op} ition to claims under the deed. See 5 Mo. R. 241. 15 
Me... ':. 153. 12 do. 148, and 17 do. 457-8. 

3 doc’ was not executed by Sisson, a partner of 
Ea v. but only by Eads & Buchanan, and, 
the: ot! pass the partnership effects. Hughes 
v. dll 63. 

At 1» proof in this cause, that the persons 
name e headed, “preferred claims,” were cre- 
ditors | .tassumed, and the assignment is, there- 
fore, Vou 4 ers and Shrewsburry. See Crow & Te- 
Vis v. Kui . it, 484, 

Opinion vt he Court delivered by Napton Judge. 

The appellees brougat an action of assumpsit against 
Thomas C. Eads, Ezekiel Buchanan and Freeborn Sisson. 
An attachment issued, on the usual aflidavit, which was ser- 
ved on the defendant Sisson, but was not executed on Eads 
or Buchanan. Divers persons were summoned as garni- 
shees, and among others Ch’s. D: Drake the appellant,— 
The answer of Drake, after responding negatively to the in- 
terrogatories, stated, that on the 4th April 1836, the said 
Lads & Buchanan executed to hima deed of assignment, a 
copy of which, with its annexed schedule, was attached to 
his answer. He further stated, that he had taken immedi- 
ate possession of the goods pointed out to him as the. stock 
of said Eads & Buchanan, and immediately placed the goods 
at an auction store, to be sold. He also took possession of 
the goods in transitu consigned to said firm, so svon as they 
reached St. Louis. An account of the sales is given to the 
amount of $2622,89, and he admitted in his hands, as as- 
signee, alter deducting expenses of sale, $2292,20, Nodis- 
position had been made of the lands assigned. 

The deed of assignment isa tri-partite deed, between 
said Eads and Buchanan of the first part, said Drake of the 
second part, and the creditors of said Eads and Buchanan, 
who should become parties thereto, of the third part; the 
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deed was executed by Eads in person under seal; by Buch- “a8 a 
anan, by Is attorney the said Drake,on 4th April 1836; _ ; 
by said Drake as party on the second part, on the same day; Drake 
and by three creditors, who executed by their attorney agers aod 
Charles D. Drake under: seal, on the 3rd of August 1836. Shrewsburry. 
The trusts declared in the deed were. first, to pay expen- 
ses of assignment. 
Second. To pay the claims of the several creditors head- 
ed, “ preferred creditors.” 
Third. To pay the claims of those creditors who should 
execute the deed within four months from the date of the 
deed,—with a proviso, that no claim shall be paid unless 
claimant shall come into the deed as above stated. The deed 
contains a release from all the creditors. 
Charles D. Drake filed an interpleader, and claimed the 
property attached in the hands of two of the garnishees, 
and the issue, upon the interpleader, was submitted to the 
court sitting as a jury, which issue, was found against said 
Drake. Said Drake then moved to be discharged as garni- 
shee, which motion the court overruled, andthe court ren- 
dered judgment against the garnishee for the amount of the 
judgment obtained against defendants. A motion was made 
by Drake for a new trial, because the verdict was against 
law and evidence, which was over ruled and exceptions 
taken. 
From the bill of exceptions it appears, that Freeborn 
Sisson, one of the defendants in the main suit, was a dor- 
mant partner in the house of Eads and Buchanan: that he 
was not in the city of St. Louis, where the assignment was 
made, when it was executed, and the same was executed 
without his knowledge or consent. 
The deed of assignment, in this case, contains the same 
stipulation for a release, which this court has pronounced 
fatal in the case of Brown v. Knox & Boggs, decided at this 
term. But two other points have been raised, distinct from 
those disposed of in that case. 
The first is that this assignment was not executed by any 
of the creditors until after the levy of the attachment. The 
deed of assignment was a tri-partite deed, and the creditors 
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uav trem who were to become parties on the third part, by executing 
ISAO. "| the deed, released all demands and clai th 
i leed, released all demands aad claims upon the proper- 
Drake ty of the assignors, except such as accrued by virtue of the 
Rent anq deed itself. Where a deed is for the benefit of a party, the 
Shrewsberry. law would not presume his dissent, and his execution of the 
A deed of deed might not be necessary to its validity. But no pre- 
assignment sumption in favor of the execution of the instrument by the 
or the benefit : : . : 
of such credi. Creditors, could be made in this case, where important ben- 
ms 9 oa efits were stipulated for by the debtors, 
en time, be- Even the preferred creditors might well hesitate before 
aleecaa they would sign this deed, where they, in common with alP 
execute a re-others who might sign would release the debtor from all fu- 
lease, would age ; “ fda ; 
be of ne avail ture liability. ‘The facts in this case appear to coincide ve- 
sep gon ry well, with this legal presumption, as we see that only 
creditors, e- three creditors signed, and not until nearly four months had 
ven though Y ; : ; ~ . , 3) 
cuch deed elapsed after the execution of the instrument by the assign- 
were not void ors and assignee. This assignment was therefore for this 
mace t : : . : 
ine “a, reason void against the attaching creditors. 
jon for a ree Tt is also urged that this deed was insufficient to pass the 
ase. . . . 
partnership effects, because Freeborn Sisson, a dormant 
partner of the firm of Buchanan and Eads, did not execute 
it. This court held in the case of Hughes v, Ellison (5 Mo. 
Rep. 463) that one partner could not make an assignment.— 
But [ do not perceive how the rule, admitting it to be cor- 
rect could apply to adormant partner. The ostensible 
, partners may sue and be sued, without any notice of the 
It would : 
seem thata dormant partner, and why may they not also make an as- 
deed of as-. itl Lie ions hs ? "N r ‘Pe eh . 
signment, in Sigument without his consent! No authority on this pot 
order to pass has been cited, but it has not been shown how third parties 
partnership re . 
effects, must Can be prejudiced by such an assigament. The dormant 
be executed ,artyne . Ree meee ci = ‘ . 
by thedor. Partner might perhaps have reason to complaia, but se far 
uiant,as wellas the rest of the world are concerned, they have not been 
us the active. diced. This obiectic oi . ail 3 bowie? 
partners.  Prejudiced. This objection ought no? to avail, in my opin- 
ion, in a suit of this description. Judgment affirmed. 
McGirk and Tompkins Judges concurring in this opinion, 


except as to the last point, 
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Payne v. Conner, 
- Payne v. Conuer & Perrvs.. 

1. The judgment of the circuit court will not be eeversed on aceount 
of a mere irregularity, by which, the party complaining, has sus- 
tained no injury. 

2 It is a sufficient compliance with the 8th sect. of the act regulating 
“Practice at “law,” (R. C. 1836, p. 451,) if the original writ re 
quires the def’t. toappear before the “judge of the circuit court,” 
&c. to answer the **demand,” &c., instead of, to appear before the 
“circuit court,’’ &c., to answer the ‘‘complaint” &c. 

Mullanphy for Plaintiff in error. 

The first error assigned is- general. 

The second error assigned is the cireuit court’s giving 
judgment, as by default, for want of a plea, whilst a motion 
to quash writ was pending and undetermined, need not be 
farther noticed than. by saying. that altho’ the circuit court 
does not consider a motion as equivalent toa plea for the 
purpose of staying proceedings until such motion be decided, 
itis presamable that such doctrine wilk scarcely be affirmed, 
or deemed a matter of doubtful disposition. 

The third error assigned is the overruling motion to: 
quash writ. This depends upon the sufficiency of the writ.. 
That sufficiency will be determined by a comparison. of the- 
Writ with the requirements of the sec. 8, art..1, Practice. at 
law, statutes of Missouri, page 49], which ordains that “the 
“original writ, in all cases where it is not otherwise provi- 

‘“ded by law, shall command the officer to summons the: de-. 

‘fendant to appear in court on the return day of the writ, 

“and at. a place to be specified in such writ, to answer the 

“complaint of the plaintiff.” The words of the law are ab- 

solute and imperative. No discretion is left to the officer 

to change the command of the writ. In this case the writ 
does not command the plaintiff to appear in court, but to ap- 
pear before the Judge of the circuit court; (non constat but 
what it might be at chambers;). The writ eoutinues, “to 
unswer unto George Collier of his demand,” not to answer 
the complaint of the plaintiff. Independently of the above 
objections, the petition is addressed to the St. Louis circutt, 
und not toany court atall. Could any, writ issue upon such 
‘i petition? ; 


Payne } 
v 


8. 
Collier. 
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MAY TERM Spalding and Tiffany for Def’t in error. 
1840. The only point in the case, so far as I know, is, whether 
Payne the court erred in refusing to quash the writ. Rev. Code p. 
Colter, 449; also page 451 section 8. 3 Mo. Rep. 38. 3 do. 211. 4 
do. 438. 
Opinion of the Court delivered by M’Girk Judge. 

The above cases are alike in every particular, except in 
the last case Collier and Pettus were joint plaintiffs, and in 
the first case Collier alone was the plaintiff. One opinion 
will dispose of both cases. 

Collier brought his action under the petition and sum- 
mons statute. The statute gives a defendant the three first 
days of the term to appear and file his plea. Before the 
three days expired, the defendant, Payne, appeared and 
made a motion to quash the plaintiffs writ for the following 
reasons, to wit: Ist. The writ does not require the defend- 
ant to answer any action known to the law. 2nd. Same in 
substance as the first. 3rd. The same. 4th. The writ is 
not such as the law contemplates. Sth. The writ is infor- 
mal, &ce. 

This motion was filed but no farther notice was taken of 
it tillafter the two days for pleading had expired. When 
the time for pleading had expired the plaintiff took judgment 
by default for want of a plea, without taking any notice of 
the motion, after the judgment by default was rendered, the 
defendants motion to quash caine on to be heard and was 
over ruled. 

The judg It is assigned for error, that the court gave judgment by 
etn treat default against the defendant while he was by law in court 
ci sg and wiflle his motion to quash was pending. As to this mat- 
count ef a ter of error, my opinion is, that the judgment by default, at 
eae most, was only an irregularity. That a mere irregularity is 
which, the not the subject of error, has been often declared by this 
vane has court, particularly it has been so decided in the case: of 
sustained no Holmes and Elliott vs. Carr et al. 

iil It has been assigned for error that the writ was not quash- 
cd on the defendants motion. I will not now enquire into 
the question what would have been the effect of quashing 
this writ, after judgment by default, inasmuch as I am of 


if i 
ae, t: 
a. 
i 
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opinion that the defect here complained of, was a proper MAY ynax 
case for a demurrer to the writ, or petition, rather than a 


rire? 


motion to quash. The writ requires the defendant to ap- “Payne 


"8s, 
Collier. 


pear be‘ore the judge of the circuit court, at the next term, 
tohe holden &c., to answer the plaintiffs demand, instead 
of saying to answer his, the plaintilfs, complaint, as the sta- 
tute says. Demand and com) laint are, for all useful pur- 
poses, about of the saine import. The words used, instead 
of those given by the statute, could not in any way injure 
or mislead the defendant; and as he was not deceived, mis- 
led nor injured, my opinion is, the court did right in refusing 
to quash the writ on that account. 

The writ requires the party to appear before the judge Opn 
of the circuit court, at the next term, to be holden at St, ance with the 
Louis on acertain day. Itis supposed a command to ap- ee ——" 


pear before the judge of the circuit court in term time, at the ting ‘‘rrac- 
tice at law,” 


place, and at the time of holding court, is no command to(R.C. 1835, p 


appear at the court. I donot so understand it. In this Figinal writ 


case there was no possible chance for the defendant to be nes the 
deceived or misled about the matter. He has not bsen de- “toh my 


prived of any legal advantage, and therefore his writ ought of the cite . 
Le hag 

not to have been quashed. My opinion then is that there court,” &c., 
to answer the 

isno errorin the record. The judgmeats in both casesare vaemand,” 
affirmed. &c.; instead 


before tho “circuit court” §e., to answer the ‘complaint’ Se. of, to appoer 


Exterr v. Boss. 


When a person hires a slave for a certain time, and agrees to return 
the slaveat the end of thit time, and theslave,.in.the mean fime, 
runs away, without th: fault ef the hirer, who has used due dili- 
gence to prevent the escape, aud retake the slive, but without suo- 
cess, he will only be liable forthe hire, aud @ot for the return of 
the slave. 

Error to the circuit court of St. Louis county. 
Gamble for PI'ff in error. 


The contract in this case being expressly to pay the maney 
wad return the slave, the obligor. must perform bis contract. 
Chitty on contracts as Comyn on Japdiord and tenant 113. 
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Bob. 
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B. Allen for Def*t in error. 

It is insisted on part of def’t. in error, that the demurrers 
were rightly overruled. Wheeler’s law of slavery pages 
152-3-4-5-9. Story on Bailments 225-250-9, 274. Boyce 
vs. Anderson 2 Peters Rep. 150. Chitty on con. 273. Story 
on Bail. 265, 263, 269, 273. 


Opinion of the Court delivered by Tompkins Judge. 


William R. Ellett brought his action against Charles M, 
Bob in the circuit court of St. Louis county, where judg. 
ment being given against him, he brings the case into this 
court to reverse the judgment. 

Ellett, in his declaration, states, that the defendant, on the 
second day of January 1837, made his certain agreement in 
writing, by which he promised to “pay the plaintiff, on, or 
before the 25th day of December then next, the sum of one 
hundred and sixty five dollars and fifty cents, for the hire of 
a negro boy; and that the said defendant, by his said agree- 
ment, further promised the said plaintiff, that the said ne- 
gro should be returned to the plaintiff on the said 25th day 
of December; and then the plaintiff assigns as a breach, that 
the defendant had not paid the said money, or any part 
thereof, and thathe had not returned the said negro to the 
plaintiff. 

To this declaration the defendant pleaded, that on the 5th 
day of May 1837, without any fault of the defendant, the 
said negro ran away, and did not return to the said defend- 
ant before the 25th day of December, or any time since, &c. 
and also, as to the breach of the said agreement in not pay- 
ing to the plaintiff the said sum of money, that he did not 
undertake and promise, &c., and as to the breach of the 
agreement in not returning the said negro, that the negre 
ran away as in the first plea stated. To these special pleas 
the plaintiff demurred, and the court sustained the pleas de- 
murred to. 

On the part of the plaintiff it is contended, that when, 
by his own special agreement, the defendant undertakes to 
do an act, it is his own fault if he does not provide agaitist 
contingencies. As in the case of anexpress contract'th 
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repair generally, made by a tenant, he is bound to repaip #4*y"#aM 
though the building be destroyed by fire. . 


| 






















8 On the part of the defendant in error it is ocuhested that, aes 
- this being a peculiar kind of property, the defendant should * ie “ 
y not be deemed to have, covenanted to restore the negro in 
case, he ran away without the fault of the defendant. Sto- Pitan 
ry on Bailments is relied on, pages 152-3-4-5-9. To this aslave for a 
opinion [ incline. The defendant could not have the use of eeaiher an 
M. the negro without leaving him at liberty; and ‘for the agsu- return the ‘ 
Ip rance of the nergo’s health and comfort. so much indulgence a Poa 4 
his is necessary as to leave it in his power to escape,.if he beso hme and te a 
uclined. All that could reasonably be expected: from the mean time, 
the hailee of a slave is, that/he will pay such attention) to pre- \ithout th» 
bin vent escapes, and to retake one that has escaped; asia) dili- fault of the 
a cent master would use in case his own slave had made his ae oe } 
os escape:, among other things necessary to be done by the Sente ' pre- 
of bailee, would always, perhaps, be the duty of ,imtorming the cape, and be: 
- bailor. But I am inclined to believe that good policy would f2k° the s!av« 
wt require that, in all cases of slaves running away from the success, he 
day will only be 
, bailee, he ought to pay the hire, if the conductof the bailor jiable for the 
hat had been fair. Such is the opinion of every member of this eee, Set 
art court. The defendant then must in the. opinion of this court of the mad. 
the pay the hire of the negro in this case. Buta good plea in 
bar to the promise to return the negro on the 25th of, De- 
oth cember 1837, may be framed by making proper averments, 
on as, that the negro ran away without his fault;. that he used 
ai due diligence to prevent an escape, and to retake him;, but 
Ke. the bailee could not be reasonably required to use the ex- 
pay: treme diligence that the owner might be disposed to use, to | 
hot retake a runaway; nor to encounter as great expense, in rE 
the case the negro should succeed in escaping into a distant | 
ogre country. 
om The judgment of the circuit court must be reversed, and 
3 de: 


the cause remanded, for further proceedings in conformity 


to this opmion. 
hen, 
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oo 32 481). Green & Yarnaur adm’rs. of Yarnaus dec’d v. Yarnaus, 
re 2 ew 1. A deed only takes effect from ite delivery: but the possession of the 
108115 Groon  Yar- doed by the grantce, is presumptive evidence of a delivery. 
nalladm'rs of 2. In a doubtful state of facts, the acqui-scence of in adverse claimant 
Yernall is entitled to great weight; but, ctherwise where the facts are well 
established, xnd the partics seem to have been in a state of igno- 

‘rance as to law. 

Error to the circuit court of St. Charles county. 
Bird for Plaintiff. 

41. The plaintiff here insists that the ‘court erred.in jin. 
@tracting the jury on the evidence berore then, that said 
@eed passed no title ‘to plaintiff, and the covenants in it did 
‘not stop the defendant from maintaining his action. 

‘2 The court alsoerred in rejecting the evidence offered 
‘by defendant below. Revised Code of Missouri page 7465, 
sections 31, 32, 33. 

Gamble for Defendant. 

Ll. That the:paper offered as a deed of gift was rightly re 
jected. 2 Kent 354, ‘Revised Code of Mo. 1825,.page 745, 
sec. 31, 

2. That'the instruction given by the:court was certainly 
not wrong; ‘and I.ask how this court can say that the evr 
‘dence offered: was-of any sort of relevancy-on the trial.of 
‘the issue. 

Opinion ‘of the court delivered'by Tompkins. Judge, 

‘Phe viininistrators‘of John Yarnall brought their action 
-of detinue against Juhn ‘'Yarnail, the plaintiff in error, 
‘in the-cirovit court of St. Charles county, and *havingsob- 
‘tained a judgment in that:eourt, John Yarnall comes into 
“this-court, ‘on ‘his’ writ of error, to reverse the judgment ‘of 
‘the circuit eourt. 

“On the trial of the cause the defendant offered in evidence 
a deed, in these words, viz: “ Know all men by theseipre 
-senés ‘that, 1 John ‘Yarnall ‘of ‘cc., do give, grant, bargain 
and sell wnto my son-John Yurnall,a certain 'tract, or par- 
cel of land, lying and situate in the county of St, Charles, 
&c., and I do furthermore give, grant, bargain and sell, unto 
my ‘sea dohu, all my negroes as foliows, Jack, Tom, Sam, 
&c.,4e@dim, and for his use, his heirs, executors and admin- 
istrators forever. And I do, by these psesents, bind myself, 


Yarnell. 
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my heirs, executors and administrators, to warrant and de- to 
fend the above descrited | remises and negroes, to my son > 
John, and his heirs, exeeuturs and odministrators foraver, Grees 

&c.” Thisdeed was dated the 2Ist day of November, in - Yarsal 
the vear 1830, and recorded cn Gtk Augu.t I83}. 

The plaintiff then ; reduced Philo Gillet, a subseribing 
witness to the said deed, who testified that he wrote the deed, 
under the direction of the deceased, and subseribed it as a 
witness at his request; that John Yarnall, the defendant in 
the circuit court and yj laintiff in error, was then under ages 
and was not present when the deed wasdrawn; that the de- 
ceased said, he should keep possession ef the deed and the 
property until his death, and he knew ot no delivery. The 
defendant then precuced Robert Samuels as a witness, who 
testified, that a short time be‘ore the death of the maker of 
the deed, he, the witness, had a conversation with him, and 
advised him to give cne of his negroes to his son in law For- 
man; that the deceased re} lied, that the negro was not his, 
he had given all his negroes, and the land wiiere he lived, to 
his son John at his own death, and made him a deed there- 
for; he stated that John was a cripple; and ie had enovgh 
property left to give his other children a start, The court 
decided that this deed could not be read to the jury, thatit 
did not pass the property to the donee, and that the cove- 
nants of warranty in said deed, did not estop the adminis- 
trators from maintaining their action. ‘To this opinion the 
defendant excepted. The defendant then pioved, that he 
remained a minor on the land, in the deed mentioned, until 
after the death cf his father; that he took possession of the 
said negroes immediately after the death of his father; that 
one of the administrators of the deceased had, since the 
death of John Yarnall, hired some of the negroes from the 
defendant; that the widow of the deceased contracted with 
the defendant as the owner of said negroes; that the admin- 
inistrators had settled their accounts, and that more than 
three years had expired since they had taken out letters of 
administration; that ail the debts had been paid, and that a 
balance due the estate had been distributed equally to the 
thirteen other children of the deceased, excluding the de- 


Sah 
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“Vol” fendant from any share in the distribution. This evidence 
i ___.__, Was exchaded by the court. The defendant then offered in 
Gréci & Yar evidence the inventory of the estate of the deceased, to show 
pila that the administrators had not considered the slaves as a 

amel part of the property of the deeeased. This also the court 

' decided to beno evidence against the claim of the admin- 
istrators. ‘ 

At the close of the bill of exceptions are found these words: 
‘Philo Gillet testified, in addition to what is above stated, 
‘that he had heard a sister of the defendant say that, a short 
‘time before the death of her father, the defendant was 
‘attending him one day when the father fell asleep; 
‘that the defendant left the room; when he awoke 
the called for the defendant, who came; that the father said 
‘to John, have I not done enough for you to induce you to 
‘attend tome? Ihave made you a deed for the land and all 
‘the negroes; gave him the key of his bureau, and told John 
‘to go and get the deed and read it; the sister said whether 
‘John went and got the deed, or not, she did not take no- 
tice.” 


— Mm] «5 fee ee 


"f{ aA 


There is no evidence of the delivery of this deed to the 

A deed on. defendant. by the fathers The testimony of both the wit- 

yt ‘kos effect esses shows that the deceased never intended, when he 

--y: but the Made the deed, to deliver either the deed or the negroes, in- 

saves Rig the possession of his son in his life time, and a deed not 
e grantec, delivered can not certainly pass any thing. 

tvs evidence, The witness introduced by the defendant himself testifies, 

/ a dchvery. that the deceased, in disclaiming any property in these ne- 

groes, stated that he had given the negroes and land to John 

at his death, and had madea deed. It is useless to enquire 

what might have been the intention of the deceased apart 

from the legal effect of thisdeed. We cannot resort to tes- 

timony to give any signification to the language of the deed, 

other than what the words themselves and the character of 

ihe instrument import. Even the hearsay evidence, of what 

the sister of the plaintiff in error said, amounts to nothing 

more than a permission to take the deed and read it, in or- 


der that he might know its contents. In general, it is pre- 
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sumed that a deed is delivered, when it.is found in the pos- MAY TERM 

session of the person to whom it is made, But here enough * 
has been proved to make it the duty of John Yarnall, plain- Green’ Yar- 
til! in error, to show that this deed was delivered. ary ¢ 

But even if a delivery were’proved, still the statute law 
intervenes and declares, that no gift of any slaves shall 
be good, or suflicient to pass any estate in such slaves, unless 
ihe same shall be by will duly proved and recorded, or by 
deed in writing to be proved by two witnesses at least, and 
acknowledged by the donor, and recorded in the district, 
[circuit] court, [in the county] where one of the parties 
live, \ thin eight months after the date of such deed, or 
writin, or unless possession be delivered of such slaves.— 
See sections 31 and 32 of a law respecting slaves page 745 
of the digest of 1825. 

This deed was made on the first day of November 1830, 
and not recorded till the 6th day of August 1831. 

The circuit court then, in my opinion, committed no error 
in excluding all this evidence from the jury. But, for the 
defendant, it is contended that the acquiescence of the ad- 
ministrators, and of the widow, for so Jong atime, in his 
right, ought to avail him something. In a doubtful state ees Sem 
facts the acquieScence of an adverse claimant ought to weigh facts, the ac- 
much. But the facts are well established, and the parties syne" 


an adverse 


seem to have been in a state ef ignorance as to the law. It et a 

: a ; . entitle ° 
would be moreover unjust if the acquiescence of the admin- great weisht; 

istrators, and the widow, should be construed to the preju- a ae sal 
dice of the claims of the children of the deceased. the facts are 
: , : «, Well establisi: 

For the reasons above given, the judgment of the circuit oy ang th: 
court ought in my opinion to be affirmed. ae vides 
ve . ° oO have been 
McGirk Judge not prepared to concur iu the foregoing in a state oi 
opinion. ignorance as 

a to the law. 


vs. 
Yarnall. 
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MAY. TERM Gurno v. A. & N. Janis, adm’rs of Janis. 


1840. 1. The certificate of the Recorder of land titles made in conformity 
Gurno with act of Congress of May 2, 1824, is evidence of tle facts ¢éon- 
va. tained in euch certfic:te. 
A. § N. Janis 2. Whenever the law requires an officer t» give &@ Certificate of the er. 
acm’rs of Ja- ‘ \ gene 
ais. i tence of any fact, such certificate is evidence of the fuct cop 
tained therein. 

3. The act of Congress of June 13, 1812, emunts to a statutory confir. 
ma'ion of the town er village lots, &¢, in the respective towns 
and villages therein mentioned, to all persons who ccme within the 
provi-ions of the act; and the owners or claimants of such lets, §c,, 
have only to show, whenever their rights or claims to such lots are 
in litigation, that their cases ure embraced by said act. ‘Tompkins 
Judge dissenting. 

4. The tule of the ecmmen law, that the defendant, in un actien of 
ejcctment, may thow an outstanding titlein a third person to defeat 
the suit of the plaintiff, is not changed by cur statute, regulating 
the action of ejectment. 

5. Under the act of June 13, 1812, itis not necessary that the claimant 
should have inh.bited &c. the let cluimed, at the time of the passage 
of thutact; lut mhabitetion, &c. prior to 26th Dec. 13, is sufficient 
to pass the title frem the U. S. to the claimant, without any regard 
tothe fact. whether euch inhabitation, &c. had continued up to the 
passige of the act. . 


Coalter fur PUiff in error. 

I contend that the court committed error in refusing the 
instructions. 

The second instruction supposes a state of facts, if possi- 
ble, still stronger against the ;laintiff:, for it supposes the 
s il Tous ant Lebeau to have been the only person who so 
inhabited, cultivated, and possessed, the premises in question, 
prior to the 20th December, 1803. 

The question then it, does this make a better title than 
the certificate of Recorder Hunt whichis the only title shown 
by the plaintiT? 

Story’s laws page 1972. 

Geyer for PU'tff in error. 

1. The certificate of the Recorder is not competent evi 
dence. Revi ed code 1835, p. 234,251. Story’s laws U.S. 
vol. 3. p. 1972. 

2. The act of Congress of 13th June 1812, confirmed the 
lot—leaving the courts to decide between conflicting claims: 
and a confirmation by the recorder of land titles could give 
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no better title. Vassier v. Benton, 1 Mo. R.* 96. Salle dit “Te. 
Laioi 3d do. 529. See also Newman v. Studley 5 vol. 12 _ : 







ity ey’ 
mn. Peters 454, 6 Cranch 128. Gurno 
6. The instructions, ; rayed for by the defendant, ought to 4 @'N, Janie 





have been given. If the facts stated hypothetically be true,adm'rs of Je 


























(and that was a question for the jury,) the act of ISth June oid 
fir. 1812, proprio vigare isa graat to T aussint Labeau and his 
" representatives, and no subsequent act of the grantor, or his 4 
4 agent, could divest that title. See authorities on 2d point. a 
ir6 4. The Recorder, by the act of 26th May, 1821, was to ae 
ins ascertain, by evidence, what lots had been confirmed; but he : 
a was not authorized to make a grant de novo—much less, 
at could he ¢ivest the title which, for twelve years, had been 
ng vested in another. 
5. The duty of the Recorder was to discriminate between 
“ the public and private lots, and when he ascertained that any 
“ lot was rightfully claimed, according to the act of 13th June i 
rd 1812, he was to certify that it had been confirmed; but he ‘. 
he could not decide between individual claimants, which this ah 
court has decided as a judicial question. Vassier v. Bentuny 
1 Mo. R. 296. 
1 6. The evidence before the recorder, under the act of jae 
1824, was ex parte and includes no one except the United os 
e States; the question between individual claimants is still to of 
e be decided by the courts, according to the evidence befure me 
od them. a : 
n, 7. If the act of the Recorder be regarded as a grant to Ja- a 
nis, still the prior grant of 13th June 1812 will prevail. | 
0 8. If it be true that Labeau was the only person who in- 
D habited, cultivated or possessed the lot in question, prior to : 
20th Dec. 1803. he and his representatives acquired a com- @ 





plete title on the 13th June 1812, by grant from the United 
States; and the Recorder could no more divest the title un- ‘ 
der that grant, than he could supersede a confirmation by he 
the commissioners, or a patent deed of the United States. 
Act of 9th March, 1885, Rev. 234. Revised code pa. 251, 
sec. 8, 








Campbell for Def ’ts in error. 
Ist. The circuit court did not err in admitting the certifi- 
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vs 

A. §& N. Janis 

ndm’rs of Ja- 
nis. 
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cate of confirmation of Theodore Hunt, Recorder of land ti- 
tles, to Antoine Janis, dec. for the premises in controversy. 

2d. The circuit court did not err in refusing to give the 
two instructions prayed for by the defendants. 

3. The certificate of the Recorder in this case is evidence 
of title, conclusive against the United States, and prima facie 
evidence of title against all persons not having a better title. 
Mo. R. vol. 4, page 458. Story’s laws of U. States vol. 2, 
page 1257. Vol. 3, page 1972. Morton vs. Blankenship, 
Mo. R. vol. 5 page 346. Mo. R. Vol. 1 page 296; do. vol. 2, 
page 529; do. 4, 458; do. 5. 236. 

Opinion of the Court delivered by McGirk Judge. 
Napton Judge not sitting. 

The administrators of Janis brought an action of eject- 
ment, in the circuit court of St. Charles county, for a lot of 
ground in the town of St. Charles. The defendant pleaded 
not guilty. On the trial of the cause the plaintiff had a ver- 
dictand judgment. The cause was brought to this court, the 
judginent was reversed, the cause remanded, and on the trial 
of the cause the plaintiffs again had judgment, to reverse 
which the cause is again brought here. 

On the trial of the cause in the circuit court, the plaintiffs 
cave in evidence acertificate of Theodore Hunt, Recorder 
of land titles for the State of Missouri, confirming this lot of 
ground to Antoine Janis the intestate. The defendant ob- 
jected to the giving this certificate in evidence; the objection 
was overruled, and the paper received and read to the jury. 

Upon this evidence, after having proved the defendant in 
possession at the time of bringing the action, the plaintiff 
rested his case. 

The defendant then gave evidence to show that, prior to 
the 20th December, 1803, one ‘Toussant Lebeau possessed, 
inhabited, and cultivated the lot in question, and that he, the 
defendant, had a conveyance from a. portion of Lebeau’s 
heirs for their share of the lot, and that the right to the bal- 
snce was yet in Lebeau’s heirs. 

After the evidence was closed, the defendant moved the 
court to instruct the jury: Ist, that if they find from the evi- 
dence that Toussant Lebeau inhabited, cultivated and pos- 
sessed the lot in question, prior to the 20th of Decemder, 
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1803, and that he was an inhabitant of the village of St: M*% Tee 
Charles on the 13th day of June, 1812, then the plaintiffs are ee 
not entitled to recover. Gurno 
2d. That if the jury find from the evidence, that Lebeau 4 § N. Janis 
was the only person who inhabited, cultivated, or possessed adm’rs of Ja- 
the lot in question, prior to the 20th of December, 1803, and mr 
that he continued to be an inhabitant of St. Charles until, 
and on, the 19th of June, 1S1Q, the plaintiffs are not entitled 
to recover. 
The circuit court refused both these instructions, which 
refusal is assigned here for error. 
The plaintiff in error, also, assigns for error, the reception 
of the Recorder’s certificate, made in pursuance of the acf 
of Congress of May 26th, 1824. 
When this case was before this court on a former occas 
sion, | wrote the opinion of the court, and gave my own 
views of the act of Congress of June 13th, 1812, (2 vol. Sto- 
v's L. U.S. p. 1257,) and also my views of the act of 26th 
of May, 1824, 3 vol. Story’s laws U.S. p. 1972.) 
The counsel for the plaintill in error insists now, that the 
Recorder’s certificate is no evidence of any confirmation to 
Janis. First, Because it isno copy of any book, or papers 
helonging to the office of the Recorder of land titles, and 
therefore does not come within the act of the General As- 
sembly of January 26th, 1835, Revised code p. 250. The 
“th section of that act declares, that copies of confirmations 
had before the Board of Commissioners for the adjustment 
of land titles, or before the Recorder of land titles, &c., and 
certified by the Recorder, or other person having the lawful 
custody of the papers, &c., shall be evidence, &c. The ob- 
jection taken by the counsel for the defendant is, that the 
certificate given in evidence is no copy of any confirmation, The certii- 
but is an original paper, and therefore is not within the law. Recorder of 
To this Mr. Campbell, for the defendants in error, replies, land tithes, 


made in con- 


that the paper is evidence as an original paper, the Recorder formity | with 
. ‘ . cpg act of Con- 
heing required by the act of Congress of May 26th, 1824, press of May 
to give a certificate of confirmation in each case of confirma- oe — » 
tion. Iam of opinion this is correct legal reasoning, and the facts con- 


» * inedi 
that the rule of law ‘is, that whenever the law requires an een neg 
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my Tea’ oTicer to give a certificate of the existence of any fact, that 

, __ ¢ ecertificate so given is to be received in evidence of the 

Gano — existence of the fact. 
A.& N Janis here is then no error on tis point. 
adm'rs of Ja- ‘Ihe next point is, did the court err in refusing to give the 
nie, ° ° . . oo . 
instruction asked by tae de-endant? My opinion is, that on 
Whenever sh; 1, } is arr 

delenece. Oe int there is error. 

quires in ofi- The oy inionin this case, heretofore delivered, established 

cer to . . , 

certifieste o: the legal valte of the recorder’s certificate, as evidence to 

oe sustain the action of e'ectment on the part of the } laintiff-- 

act, “(Sew ° ° ° os 

euch catfi But now the que ticn is to Le decided, what kind of title, 

cate is evi 7 ria Pr ¥ spats e., a8 

+ same on tl e| ait of the de’enc ant, is sulle ient to de‘eat the plain. 

ss ntain- tifls xetion, aotwithstanding the certificate of the recorder. 

ed thercin., . ‘ . ) “ae 

a By the act of the 13th of June IST, it is enacted, by the 

Ist:ecticn thereof, (2 vol. Story L. U. 1257): “ That the 
rights, titles, and claims to town or village lots, out lots, 
&c., in, ad cining to, and belonging to St. Charles, &c, 
which lets have Leen inhabited, cultivated, or possessed pt: 
orto the 20th day of December 1803, shall be, and the 
some are hereby, confimed to the inkab-tants of the respec- 
tive towns aloresiid, according to their several right or 
rights in common thereto: provided this act shall not effect 
any confimaticn made by the board of commissioners fot 
the ad ustment of Jand claims,” &c. 

The act of Jt was t!e opinicn of this court in the case of Vassier vs, 
aang rages Bent n, and in this cave when it was up before, that the act 
amounts to aof 1812 eamovntstoa statutory confirmation of the town 
etatutor : . . . 
an i lots in the resj ective villages of all those lots, and to all those 
“illege het persens Who come within its description, and that the own- 
$c. in the re- ers or claimants have nothing to do but to shew whenever 
sees ndvil their rights vre disputed in courts of justice, that their cases 


Jages there'n are within the act. 
mentioned, 7 : . ‘ 
toall pereons The act of the General Assembly of Missouri, R. C. p. 


who ccme Wi- ‘ s]e j i 
shin theo ee 231 sect.1, declares, that the action of ejectment may be 


visions ef the maintained in all cases where the plaintiff is legally entitled 


rs Phe “a = to the posses:ion of the premises. This declaration throws 


—— = a but little light on the subject. But the 2nd section declares, 
enly to show, that the action may also be maintained in all cases, where 


whenever TT : . . : 
prt righteor tHe plaintiff claims the possession of the premises, against 
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any person not having a better titl: thereto, by virtue of an sy 7am 

entry with the register of pullic lands, a pre emption,a New | 

Madrid location, and 4th, a confirmation made under the Gorno 

lews of the U.S. A. a oi Jae 
Now in all these cases the plaintiff may maintain his ac- sis adm'rs of 

tion of e-ectment against any one who has not got a better “oe 

title than his, But in every case where the de‘endant has  fttoeslone in 

better title than his, the ; !aintif! cannot, as against that de-thit the'r ea- 

fendant, maintain his action. in this case the plaintiffs have, 8%" emir 

in my opinion, brought their case within the first part of the ct. “Tomp- 

act of our legislature; they have produced a conlirm ution, ‘caatee 

made to them by virtue of the act of Congress of the - 6th of 

May 1824. The defendant, however, shews that the same 

lot of land was confirmed to him, and third persons, by ‘the 

act of Congress, of 18th June 1212, nearly 18S years before 

the plaintiffs confirmation took place. In this casethe rule 

atlaw is the same as that in equity, which is, that he who 

is first in point of time, is best in right. According to this 

view of the laws, the defendant has a better title to the pre- 

mises than the plaintiff, notwithstanding the plaintiff has 

the confirmation of the recorder. In this case, however, 

the defendant, Gurno, has only shewn that he has purcha- 

sed two shares, of the heirs of Lebeau, and that as to the 

other shares as he has no title thereto; and as the plaintiffs 

have a confirmation of the whole to their intestate, as to the 

balance of the lot the plaintiffs insist they have a right to re- 

cover. This brings in question the doctrine whether the 

defendant ean, to defeat the plaintiff, prove an outstanding 

titlein a third person. My opinion is, that.as.to this rule 

of the common law the statute of ejectments has made no 

alteration. Suppose.a plaintiff on the trial, in any case, 

proves his title by.a patent of any given date, and'then the 

defendant will shew: that one, or ten years before the plaia- 

tis right accrued, a patent was made to a third person 

for the same land. In.such.a case, it is quite clear, the de- 

fendant has no inight tothe property. But. it is equally 

clear that the:plaintiff ‘has-no right|to,neceyer, because, in 

such case, ‘he has‘no:title. ‘Why :should he then recover.of 

the defendant because the defendant has aone? 
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‘MAY TERM From this view of the subject I conclude that the defend. 
1840. ant may, as at common law, shew outstanding title to defeat 
Gurno __ the plaintiff, and that he is entitled to the possession against 

A.& N. Janis Hl the world but the right owner. In this case, then, a part 
adm’rs of Ja of the title seems to be in the defendant, and a part in the 
si heirs of Toussant Lebeau. 

‘The rule = Mr. Campbell, of counsel for the defendant in error, in. 
eae ted sists, that at the time the act of 15th June 1812, was passed, 
@ a iedaa there should not only have been inhabitation, cultivation, or 
of ejectment, possession, on the part of any claimant, but that the same 
utbeenala” should have continued, and should have been in existenee on 
title ina the day of the passage of the confirming act of 13th June 
third person 1812. ' 
to defeat the 
ee eg I do not think this view of the law is correct. My opin- 
not changed ion 1s, that in every case, where the person inhabited, culti- 
x gpa vated, or possessed a lot prior to the 20th Dec., 1803, the 
ting the ac- act of 1812, passes the fee simple from the U.S. into such 


tion of cject- . . P 
ment. —  POssessor, without any regard to the fact whether this pos- 
session, &c. had continued up to the date of the act. It may 
Under the ; i 
act of June be, that in some instances lots so possessed were abandon- 


a ec ed by the possessor. In every such case of abandonment 
that the clai- the property would be annexed to the public domain. But 
ant should in every case what facts constitute an abandonment is mat- 
tod &c., the ter of law, and the facts are to be proved and not to be pre- 
lot ciaimed, 

at the time sumed. 

oe In this case there is no proof of an abandonment as un- 
but inhabita- derstood by the Spanish law. 

ae The judgment of the court below is reversed, and the 
Dec., 1803, is cause is remanded for a new trial. 


sufficient t scales . . . 
saeaitie ‘ats Opinion of Tompkins Judge dissenting. 


trem the U-S. ‘The spirit of the act of Congress of the 13th of June 1812, 
ant, without required, in my opinion, the claimants of town or village 


re ak he. lots, &c,, to aoply to the recorder of land titles for the terri- 


ther such in-tory of Missouri, to ascertain as well that they were such 
eg se persons as under that act were entitled to such lots, as to 
pongean hg ascertain the particular lot to which each was entitled.— 
of the act. The object of all the laws, passed by Congress for the ad- 

justment of land titles, was to separate private from public 


property. For this purpose, the board of commissioners, 
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established under the act of 1805, had been elothed witham- ™4¥_ TaRM 
ple powers; and by the act of 13th June 1812, the recorder : 
of land titles had succeeded to all the powers and duties of — Gurno 
that board: See the case of Newman vs. Lawless decided at A. and N. a 
this term. To attain the objects which Congress had innis adm’rs 0f 
view, it was no less necessary that each individual claimant 
should come in and make proof of his claim to a town or 
village lot, than it was for an inhabitant to come in and prove 
his title to a donation on account of habitation, cultivation, 
&e. The lands were required to be separated into pubtic 
and private property, for the interest of the Treasury; and 
the town or village lots, clamed by private persons, were 
required to be ascertained, in order that it might be known 
what lots the President might under that act, appropriate to 
the use of the United States, and next, what would be left to 
each particular town or village for the use of schools. But 
hecause Congress did not declare in express terms that the 
claimants lots should come in and claim under the penalty 
of a forfeiture, it is contended that the claimants were re- 
mitted to the ordinary tribunals of the country, for the pur- 
pose of ascertaining the particular lots to which each indi- 
vidual might, by this bounty of Congress, be entitled. It 
will here be recollected that he who had a title good and 
sufficient, from France or Spain, stood in no need of the aid 
of this act. 
No claimant of a tract of land, by right of settlement, 
could procure a confirmation, unless he made application: 
for, otherwise, his claim would not be separated from the 
public lands, and would be liable to be sold. But the town 
or village lots, being already ascertained by survey, could be, 
and were, reserved from sale. This constitutes the sole dif- 
ference betwixt a confirmatien of a town or village lot, and 
a confirmation of a tract of land on account of cultivation, 
habitation, &c.; and the interest of the United States, and 
the policy of the law, as much required the Recorder to as- 
certain the proprietor of each particular town or village lot 
as the proprietor of each particular tract of land claimed by 
virtue of cultivation, &c., and his powers and duties alike 
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way reax extendedtoeach. The act of the 26th of May, 1824, is sup- 
plementary to that of 1812. The Recorder was a different 
Gerrno man, but he was the same o'ticer, clothed with the same 


A. and N. Ja. POWers; and by the 3d section of the latter act, he was ree 


ais adm'rs of Quiled to issue certificates of confirmativa to all such as pro- 
ved up their claims beivie him; and his certificates of confir- 
mation are, in my opinion, conclusive evidence of proj erty 
in the persons to whom they are issued. The ju¢c gment of 
the circuit court ought then in my opinion to be aflirmed. 


Janis. 


Pococxe vs. Buovunrt. 


1. The ninth section of the act concerning bonds and notes (R. c. 1835, 
p. 105,) was inte:.ded to embrace all negotiable paper, except such 
as is specified in the sixth, seventh and eighth sections «f tlat act. 

2 In a suit by the endorsee of a promissory note, (not being a negotia- 
ble note within the meaning of the 6th section of the act concerning 
bonds and notes, R. c. 1835, p. 105,) against the endorser, it is not 
we to prove a demand upon the maker, and notice to the en- 

orser 

3. It does not seem necessary, in such a suit, that the insolvency of the 
maker should be proved by his taking the insolvent debtor's oath. 
That it was not in the power of the plaintiff, at any time, to have 
made the money duc in the note, from the maker by suit, seems su fi- 
cient proof of insolvency; which is a mixed question of law and fact, 
and must be left to the determination of the jury, subject to the in- 
structions of the court. 


Error to the St. Louis Circuit Court. 
Hamilton for Plaintiff. 


1. The court erred in refusing the plaintiff’s instructions. 

2. The instructions given by the court were erroneous, 
for the reasons already stated demand and notice were.not 
requisite under the statute, nor the declaration. 

3. The court erred in overruling the plaintiff's motion for seq 
a new trial. The instructions refused should have been gi- deb 
ven, those given, being opposite in their character, as a con- gen 
sequence. should have been refused. 1 Esp. 302. 5 Mass. T 
170. 7 Wendell 165. 1 Sug. and Rawles 334, 17 Wendell whi 
94-2. R. C. 105, sec. 9. 2 Breeze 46. 1 vol. Breeze’s Rept's. cen 
23 and 231. Whe 
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Pisque and Dayton for Def’ts. 
The first question arising in the case asit now stands is: 


‘sit necessary when the maker of a note, at the time of its —_-___ 


waturity, is insolvent, that a demand should be made, and 
notice of non-payment given,~to the endorser in order to 
charge him? 3rd Kent’s Com. 110. Nicholson vs. Gonthil 
j. H. Blackstone’s Rep. 609, cited in Baily on Bills, page 
314 note 161. Esdaile vs. Sowerby, 11 East. Rep. 114.— 
lowe vs. Bowes 5 Taunton Rep. 30. Rhode vs Procter 4 
Barnwell and Cress 517. Jackson vs. Lichards 2 Caines Rep. 
343. French vs. Bank of Columbia 4 Cranch ‘141. Sandford 
vs Dillaway 10 Mass Rep. 52. Buck vs. Cotton 2 Conn. 
Rep. 126. Juniatta Bank vs. Hall 16th Serg. and Rawle 157. 
Graton vs. Dallhein 6 Greenleaf 476. Hill vs. Martin 12 
Matin’s Louisiana Rep..177. Hunter vs. Paice, 1 Mo. Rep. 
53 and following. ‘ 
Opinion of the Court delivered by Napton Judge. 

Pococke, the assignee of a promissory note, sued Blount, 
the assignor, in assumpsit. The declaration contained ‘two 
special counts, besides the common counts. ‘ 

The first count avers, after setting forth the ‘note, that a 
demand was made upon the maker and notice given of non- 
javment to the endorser; and that the maker, at the time 
the note became due, and at-the commencement of this suit. 
was insolvent, so that a writ against him would have been 
unavailing. 

The second special count avers demand, and notice of a 
‘elusal to pay, and that a suit was commenced, and judg- 
uient recovered for the amount of the note against the ma- 
ver, at the July term of the St. Louis circuit court: ‘(being 
‘ue term next before the commencement of this suit;) that 
<n execution was issued against the maker, but that in con- 
sequence of his having no property or effects, no part of the 
debt was made. To this declaration defendant plead the 
general issue. 

The plaintiff then, with leave, filed an additional count, 
which, after setting forth the note, &c., without alledging 
cemand and notice, avers that on the 4th day of June, 1835, 
when the said note became-due and payable, the maker was 
W 
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May 7ERM insolvent and unable to pay the same, and that he continued 


— 


—~--—— 


Pococke 
Vs. 
Blount. 


thus insolvent and unable to pay, up to the time of commen- 
cing this suit, and that a writ would, consequently, have 
been unavailing. To this count, also, defendant plead the’ 
general issue. 

On the trial of the issue, the plaintiff gave in evidence the 
following note: “$400,00. Twelve months after date, I pro. 
mise to pay J. E. Blount or order, the sum of four hundred 
dollars, for value rec’d with interest thereon at the rate of 
ten percent perannum until paid. St. Louis, June Ist 
1839. Tho. N. Harris."—“Pay Wm. H. Pococke—J. E. 
Blount.” 

A variety of testimony was then adduced on the part of 
both plaintiff and defendant, in relation to the question of in- 
solvency, which does not become material in the view I shal! 
take of this case. No evidence was given of a demand or 
notice. The plaintiff asked for the following instructions: 

1. If the jury believe, from the evidence, that the defend- 
ant has not sustained any damage, and can sustain none, 
from the want of demand upon the said Thomas N. Harris, 
the maker, and notice of non payment, they will - find for 
the plaintiff. 

2, Should the jury believe, from the evidence, that Thom- 
as N. Harris, the maker of the note, from the time ofits ma- 
turity, and up to the commencement-of this suit, was insol- 
vent and unable to pay the same, so that a writ or suit 
against-him, by the plaintiff for the amount thereof; would 
have been unavailing, they will find for the: plaintiff; al- 
though there be no proof of a demand ‘on him, or of ‘notice 
of non payment to the defendant as endorser. 

3. The jury will find for the plaintiff if they believe; from 
the evidence, that at no time from the maturity of this note 
till the commencement of this suit,he could by due course 
of law have collected this debt, or-any part of it; out of 
property belonging to Harris. 

These instructions were refused by the court, and the fol- 
lowing were given: 

If the jury shall be of opinion, that there was no present- 
ment, or demand of payment, on the maker of the note ia 
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question, or no notice of non-payment given by the plaintiff 
to the defendant, as endorser, they ought'to find for the de- 
fendant; or,if the jury shall not be of opinion, from the 
evidence, that a suit would have been unavailing, if brought 
hy the plaintiff against the maker of the note in question, 
when said note became due, they ought to find for the defen- 
dant; otherwise, the jury ought to find for the pilaintiff— 
xceptions were duly taken to these instructions. “The ju- 
*y returned a verdict for the defendant, and plaintiff moved 
fora new trial on the following grounds: 1. Because the 
court misinstructed the jury: 2. Because the court errone- 
ously refused the instructions prayed by plaintiff: 3 and 4. 
Because the verdict was against law and evidence. This 
notion Was overraled and exceptions taken. 

The only material"question raised on this record, is whe- 
ther ina suit by an endorsee of such a note as was here 
sued on, against the endorser, the endorsee must aver and 
prove a demand upon the maker, and a notice of his refusal 
to pay to the endorser, in order to hold him liable. 

Under the mercantile law, which now forms a part of the 
common law, this question would present no difficulty. It 
isnot only well settled, that such proof of demand ‘and notice 
isuecessary to charge the endorsei, but it seems the pre- 
vailing opinion, that even the insolvency of the maker will 
not excuse the holder from making a demand and'giving no- 
tice. Chancellor Kent, (2 comm. 110) says: “It is now set- 
led in England, in France, and in this country, that neither 
the nsolvency of the drawer, or drawee, or acceptor, or the 
fact that the drawer had absconded, does away with the ne- 
cessity of ademand of payment, and notice to the drawee 
or endorser; nor does knowledge in the endorser, when he 
endorsed the paper, of the insolvency of the maker of the 


note, or drawee of the bill, do away the necessity of notice, 


in order to charge him.” 

The current of authorities on this point is unvaried and 
conclusive. Bayley on Bills 314, and cases there cited. The 
act of Feb. 4, 1835, contains all the provisions in our sta- 


lute, relating to this subject. That act is obviously based: 


upon the act of Feb. 10, 1825, containing some: additional 
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provisions. The act of 1825, on the subject of assignments, 
is, | believe, plain and easy to be understood, and the numer. 
ous decisions of the courts of Virginia, and Kentucky, on 
similar provisions in the statutes of those States, would form 
a safe guide to this court, for the settlement of any difficul- 
ties which might arise in the interpretation of that act. But 
the act of 1835, concerning bonds and notes, whilst it sub. 
stantially adopts all the provisions of the act of 1825, con- 
cerning assignments, creates a new class of instruments, and 
contains certain provisions, in relation to negotiable paper 
generally, which seems calculated to throw much confusion, 
and uncertainty, over the whole subject. The sixth section 
provides, that “every promissory note for the payment of 
money, expressed on the face thereof to be for ‘value re- 
ceived,’ negotiable and payable ‘without defaication,’ shall 
be due and payable as therein expressed, and shall have the 
same effect, and be negotiable in like manner, as inland bills 
of exchange.” 

The 7th section says: “The payees and endorsees of every 
negotiable note, payable to them or order, and the holder of 
every such note, payable to bearer, may maintain actions 
for the sums of money therein mentioned, against the ma- 
kers and endorsers of them respectively, in like manner as 
in cases of inland bills of exchange, and not otherwise.” The 
Sth section makes further provisiens in relation to the same 
class of notes. Now it will be observed, that the seventh 
and eighth sectiens use words sufficiently general to em- 
brace a large class of promissory notes, which do not come 
within the description of the sixth section, and declares the 
rules to govern the construction of those notes to be the 
same as in cases of inland bills of exchange. But if we give 
this broad construction to these sections, we must annul the 
provisions of the second, third, fourth, fifth and ninth sec- 
tions, which contain substantially, and without any very ma- 
terial alterations, the act of 1825, concerning assignments. 
‘These last mentioned sections make several material altera- 
tions from the mercantile law regulating assignable paper, 
and, undoubtedly, were intended to comprise negetiable pa- 
jer, as well as other bonds and notes; and the only class of 
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notes designed to be left unaffected by their provisions, were “i840. 
te instruments described in the 6th section. as cl 
If the word “such” were inserted in the seventh section, Pococke 
iclore the words “negotiable note,” it would render that, 0", 
snd the subsequent section, what the general tenor of the 
atute would well justify, a mere extension of the provis- 
of the sixth section, and applicable only to such nego- 
‘notes as were described in that section. Whether this 
isin fact a typographical error, will not now be consid- 
|, as itis not material that it should be in this case; but 
court, in a previous case, (The State v. Beasley, 5 Mo. 
‘ep. 93,) rejected a word, where it was obviously a typo- 
phical error, and I know of no reason why one could not 
» inserted, where the reasons were equally strong. 
the ninth section provides, that the assignment of a bond 
‘note, (other than a negotiable note, as defined by the sixth 
‘tion,) may maintain an action against the assignor, upon 
lure to obtain payment from the obligor or maker, only 
ui one of the following cases: 
Virst, if he use due diligence in the institution and prose- 
‘ition of a suit at law, against the obligor or maker, for the 


ecovery of the money or property due, or damages in lieu 


thereof. 

second, If the obligor or maker is insolvent, or is not a 
cident of, or residing within, this State, so that a writ 
would be unavailing, or could not be instituted. 

in looking at this section, in connexion with the other 
provisions of the act, it is worthy of observation, that: 

lf this section was not intended to include, and does not 
include, such notes as were at common law negotiable, ex- 
cepting only such as were in the sixth section, then the sixth 
section is to all intents and purposes annulled; because the 
notes described in the sixth section would, in that event, be 
precisely on the same footing with all negotiable paper, and 
the section would have been useless. In addition to this, a 
consideration of the character, and condition, and feelings of 
the citizens, for whose benelit this law was enacted, is not 
Without its use, in ascertaining the intent and object of the 
lezislature. I think it is apparent, from all the features of 
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may term this act, that the legislature desired to accommodate two 
named _, classes of our citizens, who entertain very different views in 
Pococke relation to what is just in matters of this kind. 
whoa The sixth section was intended to meet the views and 
wishes of the mercantile interest—to give them a class of 
notes, which should be governed by the law merchant solely; 
and the other provisions of the statute, were designed to 
accommodate the larger portion of our commynity, consist. 
ing, chiefly, of agriculturists, and relieve them from the ope. 
ration of those rules with which they were not familiar, 
and which they did not desire. 
P hee From these considerations I have concluded, that the 
weteoncern- ninth section of this act was intended to embrace all nego- 
—- oi tiable paper, except such as is specified in the sixth, seventh 
cia Se and eighth sections,and consequently applies to the note 
teembrace all sued on in this case. 
negotiable 
paper, except 
“uch as isspe- my opinion, no difliculties. If we have conjectured rightly, 
ea banal in relation to the objects of this section, and the motives 0: 
sects its framers, it would be a very strange and unnatural inter- 
that act pretation, to presume that the legislature intended to impose 
additional burthens on the holder of this kind of paper— 
The legislature declare, that in order to mafntain an action 
against the endorser, the holder must use due diligence in 
the institution of a suit at law, against the maker. Can it 
be fairly inferred, that in addition to this suit, must be super- 
added a demand upon the maker, and a notice of such de- 
mand to the endorser!’ What can be a more solemn de- 
mand upon the maker thana suit? Itis plain that the in- 
stitution of a suit, and the common law demand and notice, 
were not required. The former was substituted for the lat- 
ter, and stands in lieu of it. 

The section then goes further, and declares what shall 
excuse the bringing of a suit, to wit: if the obligor is insol- 
vent—making it obvious that the institution of a suit was 
substituted for the demand and notice, and the proof of in- 
solvency, or absence from the state, was substituted, or ad- 
mitted, in lieu of the institution of a suit. 


The holder of the note, then, to maintain his action against 


The proper construction of the ninth section presents, in 
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the endorser, must prove that he has used due «diligence in miedo. 
ihe prosecution of a suit against the maker, or. he may ex- ne 
cuse himself.from bringing suit by proving that the maker  Pococke 
was insolvent, and consequently, a writ would be unavai!- ve 


Blount. 
ing and no. demand: or notice is,.in either event, neces- 
air Ina suit by 
waa ds the endorsee 
‘This question disposes of: this ease, for the court instruct- of a promisso 
t not 
ed the jury, that demand and notice were necessary, and alae aid mat 
the jury might have found their verdict upon that instruc- tiable — 
Within tie 
tion, and the entire absence of any testimony to prove meaning of 
those facts, without looking into the question of insolvency. 8° oe sect. 
of the act con- 
But, as that question must ultimately be involved in the final cerning bonds 


lisposition of this case, I will briefly state the views which use i 
understood the court to entertain on that subject. a Be: “s us 
Jn Virginia, the rule on this subject, and recognized by it is not neces: 
‘he Supreme Court of the United States in Violett v. Patton pag nl ia 
9 Cranch, 142,) was, that the jury were to determine, on the maker, 
rom the facts before them, whether a suit would have been }),. notie re 
inavailing, or not. Chief Justice Marshall, in delivering 
ihe opinion of the court in that case: “It is understood to 
e the law, that the maker must be sued if he is solvent: 
but his insolvency dispenses with the necessity of suing him. 
it is not known, that any decision of the state courts re- 
quires that the insolvency should be proved, by taking the 
oath of an insolvent debtor; nor is it believed that this is 
the Snly admissible testimony of the fact of insolvency.— 
Other testimony may be admitted. It would therefore have 
heen proper to leave it tothe jury to determine whether it 
was, at any time, in the power of the plaintiff. to have made 
the money due on this note, or any part of it, from. the ma- 
ker by suit.” 
The Kentucky reports are full of cases on this subject, 
and it mnst be confessed that great strictness was required, 
and extreme diligence exacted by the courts of that State, 
under a law precisely the same as the Virginia law, and not 
very dissimilar from ourown. (See the cases collated in 2 It does not 
Peters R. p. 338, Bank of U.S. v. Weiseger.) elie eh 
The rule recognized in Violett.v. Patton, seems to be the suit, that the 


insolvency 0! 


most reasonable rule under our statute. It isa mixed ques- jhe maker 
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tion of law and fact, and must be left to the determination 


—____|_, of the jury, subject to the instructions of the court. 


Pococke 
Vs. 
Blount. 


shouid be pro- 


-° under an erroneous instruction of the court, ought to have 


ved by his 


Whether the facts proved in this case were sufficient to 
warrant a finding of insolvency, it is not proper to enquire 
into, inasmuch as the verdict of the jury, having been found 


king the in- been set aside. The judgment of the circuit court must be 


solvent debt- 


y's oath. 


"that it 


182 mixed question of ki 


reversed and the cause remanded. 


was not in the power of the plaintiff, at any time, to have made the money 


ueimnthe not 


ec, from the maker by suit, seems suflicient proof of insolvency; which 


law and fact, and must be left to the determination of the jury, 


ee ee ee ee ° 
subject to the instructions of the court. 


Micnavu vs. Wausn, adm’r. of Witcox. 
The term “lawful” in the 18th section of the act concerning ‘‘forci- 
ble entry and detainer,” (R. C. 1835, p. 280,) seems to mean no 


A. 


thing more than peaceable or quict possession, contradistinguished 
from possession which is not merely constructively tortious, but ac- 
tually so. 

2. A Icase does not, of itself, vest the possession of the premises leased, 
in the lessee, but only gives him a right of possession: and, if the 
lessse forcibly takes or detains possession, in the manner pointed 
out by the 2d section of the act concerning ‘forcible entry and de- 
tuiner,”’ he is guilty of a forcible entry and detainer, within the 
measing of that act. 

3. The defendant being convicted of the forcible entry and detainer, 
while the act of Feb. 6, 1837, wa’ in force, the court properly, in 
addition to the writ of restitution, gave judgment for douDle rent 
fcr the premises, according to the provisions of that act. McGirk 
Judge, dissenting on this point. 

Spalding and Tiffany for Plaintiff in error. 

1. The court instructed the jury wrong. 

2. The court refused to give proper instructions asked by 
appellant. 

3. The court erred in taking testimony as to the rent, and 
and in giving judgement therefor. 

4, The court erred in. refusing to grant a new trial. Rev. 
code, 277, 376. Act of Assembly of February 6, 1837, 
supplementary to “an act concerning forcible entries and 
detainers.” Rev. code page 280, section 18. 

Mullanphy for Defendunt in errcr. 


The only matter upon which plaintiff in error can hang 
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an objection, is the instructions of the circuit court given 840. 
and refused. Foster & Foster vs. Nowlin, 4 Mo. Rep. 18. , - 
Vaughan vs. Montgomery, 5 Mo. Rep. 529. 2d. Black.com. = Michau 
310, top paging. Sec. 2. act concerning forcible entries and Walsh, ot. 
detainers, Rey. Statutes of 1835. Act of Feb. 6, 1835. of Wilcox. 
Error to the St. Louis Circuit Court. 
Opinion of the Court delivered by Napton Judze. 
. Amant Michau, in October 1837, brought an action of 


il me entry and detainer, before Justice Elihu H. Shep- 
ard, against Horace Wilcox, and had judgment against him. 


(he proceedings were, by writ of certiorari, taken up to 
ihe circuit court, and there being error in the same, iff the 
pinion of that court, the judgment was reversed, and a new 
trial awarded. A verdict was again found against Wilcox, 
aud judgment was given for a recovery of the possession, 
ud for three hundred and ninety dollars, being the value of 
uble the rent of the premises, from the time of the entry 
d detainer charged, and costs. Wilcox moved for a new 
trial, for reasons filed, which was overruled, and the case is 
rought here by writ of error. 
The bill of exceptions details the following evidence. The 
emises in question had been in the actual possession of 
\lichau for several years, and up to the time of the taking 
ossession thereof by Wilcox. About 31st August, 1837, 
Wilcox, taking with him another person for witness, and 
with his furniture along in a dray, went to Michau’s house, 
which was found closed, but was atlength opened. ‘Wilcox 
walked in, and said the house was his. Michau replied, that 
the house was not his, Wilcox’s;—that Wilcox had defraud- 
cd him, Michau; that when Wilcox should comply with his 
azreement, pay him two thousand dollars, and become res- 
ponsible for the debts on the property, as he had agreed to 
do, that then he might have the house. Thereupen, Wilcox 
took up his gun, said that was part of his furniture, that he 
had taken possession of the house, and would keep it. Mi- 
chau then retired to the next room, brought out his gun, and 
said, that if that was the way he was to be forced out of his 
house, he knew how to defend his possession, or words to 
that effect. Wilcox retired from the house, and ordered his 
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dray back. Two or three days after this, Wilcox was seen 
in possession of the house, and Michau’s property and fur. 
niture lying out. The manner of his getting possession was 
recounted by a witness. Whilst Michau and his family were 
out, the front door and windows being fast, the back window 
was raised, the house then entered, and the front door for- 
ced open from within, by means of ajack knife. The goods 
of Wilcox were then brought in, and the furniture of Michau 
carried out. 

Defendant read in evidence: first, a deed assigning to Wil- 
cox a lease from the city of St. Louis for the premises, ac- 
knotwledged Aug. 23, 1837; and, second, the deed of lease 
so assigned. 

The defendant moved the circuit court to instruct the 
jury: 1. That the lease made by Michau, and given in evi- 
dence, operated as a livery of seizen, and vested the defend- 
ant with the legal right to the possession of said premises. 
2. That if the jury believed, defendant had got into the pos- 
session of said premises without doing violence, or forcing 
his entry with a strong hand, they ought to find for defend- 
ant. These instructions the court refused, but gave in lieu 
thereof the following: 1. That the instrument given in evi- 
dence, purporting to be a lease from the plaintiff to defend. 
ant did not, by itself, vest any possession of the premises in 
question in the defendant, but, at most, could give only 3 
right, to be made available according to the forms and pro- 
ceedings sanctioned by law. That in this case, there was 
no evidence, whatever, before the jury, of any delivery of 
possession, of the premises in question, having been made by 
the plaintiff to the defendant, but, on the contrary, that the 
evidence went to shew, that the plaintiff refused to give 
such possession to defendant. That if the jury should be o! 
opinion in this case, that the defendant, without the eonsent 
of the plaintiff, entered upon said house, and took possession 
thereof, and held the same, they ought to find for the plain- 
tiff; although they should be of opinion, from the evidence, 
that the plaintiff was not actually in the house, when such 
entry was effected; and that such entry was first effected, 
through a window open, or not secured, and afterwards con- 
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summated, by the forcible opening of the doors of said house * 1840. 
from within. ot 
There was a motion for a new trial for various reasons, Michau 
among which were, the finding of the court of double rent; w,).) aam'r. 
which was considered excessive, and oppressive. This mo- of Wilcox. 

tion was overruled. 

The only errors, particularly insisted on in this court, 
are, that the circuit court gave improper instructions, refu- 
sed to give correct ones, and gave the plaintiff unreasona- 
Lle damages, in the form of double rent. 

The second section of the statute of forcible entry and 
Jetainer, provides, that if any person shall enter upon or 
utoany lands, tenements or other possessions, and detain 
aud hold the same with force, or strong hand, or with wea- 
pons, or breaking open the doors or other part of a house, 
whether any person be in it or not, or by threatening to 


008 kill, maim, or beat the party in possession, or by such words 


ing 


ractions as have anatural tendency to excite fear or ap- 


rehension of danger or by putting out of doors, or carry- 
ug away the goods of the party in possession, or by enter- 
uy peaceably, and then turning out by force, or frightening 


vy threats, or other circumstances of terror, the party out 


nd- 
lieu 
evi- 
ent: 
25 iN 
ly a 
pro- 
was 
*y of 
e by 


ol possession, in such case, every person so offending, shall 
ve deemed guilty of a forcible entry and detainer, within 
the meaning of this act. 

It will be perceived at once, that the terms of this section 
includes a great variety of cases, and, among others, the 
circumstances of the present case, as detailed in evidence; 
Bike unless the meaning of this section be limited, in some degree, 
give by some subsequent section. It is urged, that the iSth sec- 
of tion is sucha limitation, and that by taking the two sec- 
tions together, a more reasonable and equitable construction 
may be given to the act, than by giving full force, and un- 
qualified effect, to the distinct clauses of the first section. — 
The 18th section declares, that the “complainant shall not 

wnt be compelled to make further proof of the forcible entry or 
aad. detainer, than, that he was lawfully possessed of the premi- 
; cons ses, and that the defendant unlawfully entered into and de- 
tained the same.” 


isent 
ssion 
lain: 
ence, 
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"1840. In construing these two sections, if there be, as is suppo- 
__. _"_, sed, any apparent or real inconsistency in their provisions, 
Michau it appears to me reasonable, that the last being more gener- 
_,.* | al and indefinite, must be construed by reference to the first, 
Walsh adm’r. ph: i : : . 
of Wilcox. which is specific and particular, an d needs no construction. 
a li The term dawful, used in the 18th section, is not a very de- 
ac er . ° 
“lawful,” in finite phrase, and, in common parlance, has a very different 
the 1$th sect. 
of the act 
concerning gal phraseology has annexed to it. I take it that nothing 
‘tercible en- . aks : . ; 7: . a 
try andde- more is meant by the term lawful, in this section, than 


oh] 


meaning from that which the strictness amd accuracy of le- 


D> 


tainer, (te 

(. 1835, p. f : ; i 

#51!) secs to session which is not merely constructively tortious, but ac- 

incan nothing ' 
> than 

at wh yeoen or session of the man, who, in my temporary absence, should 

quie porscs- 


sion, contra. get possession of my house. It would be tortious, and, on 


- peaceable or quiet possession, contradistinguished from pos- 


tually so. Such, I think, would be the character of the pos- 


Fito ane d my return, [ might eject him, without subjecting myself to 
iro possc Ss - * : - 


. a ad . . ’ 
sion whieh isan action of forcible entry and detatner. But such was net 


not mercly 
constructive- 
ly tortuous, bea constructive tortious possession, even adinitting that, 
mut actually - ; : , 
80. ~ after he made the deed to Wilcox and received notice to quit, 


the nature of Michau’s possession. Atmost, it could only 


A lease — he was in the eve of the law, wronagfuily in possession. 

does not, of a . ‘ : . . 

legkll, swat Under this view of the law, the construction claimed for 
the J yprel the lease, by Wilcox’s counsel in the circuit court, cannot 
sion 0 he : + ” ; é 

premises tca- be sustained. That court did not err in declaring, that the 
sed, in the 
lessee, but 


only gives instructions which the court did give, appear to be, substan- 
him aright of ,. ‘. 

nivel tially, cerrect, and though the phraseology of the last in- 
and,iftho — struction is liable to misinterpretation, it could scarcely have 


lessoe forci- ye: <2 , 
blytakes or @ffected an injury to Wilcox, under the state of the testi- 
cca’ Pos: mony before the jury. 
2ssion, | = : ‘ " ‘ 
the manner The supplementary act of 1837, (Sess. acts p. 63,) pro- 
ointed out : ss " . > . 
pe'the ond Vides, thatifany person be found gyilty of a forcible entry 
sect. of the and detainer, er of any unlawful detaier, the justice of the 
act concern- oie . 
Ing “forcible peace, or court before whom the same may be determined, 


ror age shall, in addition toa writ of restitution, render judgment, 
guiltyofa thatsuch person pay to the plaintiff double rent for the pre- 


torcible entry. : : . 
ond detainer, Mises, from the time that the possession thereof was forei- 


within ant bly obtained, or unlawfully detained by the defendant, until 
meaning , a » ; ae 
that act... the time of the re.delivery of the premises to the plaintiff!— 


efiect of it was only to give him aright of possession. The 
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The judgment in this case was in accordance with this pro- ms a 
vision, and the court ascertained fgom witnesses the month- , ie 
iy rent. Itis contended, however, that this provision could Michau 
rT. vs. 
not apply so the present case, because Wilcox had a deed wajg) nam’. 
irom Michau, expressing on its face to be for a valuable con- of Wilcox. 
sideration, and shewing conclusively, that Michau had no The defen- 
oe 2 See ae .¢ dant being 
right of possession which deed, it is supposed, at least, oor victed of 
estops him from claiming any rent. It is to be observed, on the puny 
re . ° ° ° t e- 
this subject, that this deed forms no part of Michau’s evi- tainer, while 
denoe on this action, or of Wilcox’s defence, whatever rem- “#4 - >! ™ 
. . eb. ts 
edy Wilcox may have had, or yet has, under his deed, can was in force, 
have ao bearing on the present action. pore sh 9 
. 7 . 6 , 
The judgment of the circuit court is affirmed. tion to the | 
a ° writ of resti- 
Opinion of McGirk Judge. tution, gave 


I concur in the first part of this opinion. But, I am —— 
opinion, that part of the judgment which ascertains and for the prem- 


gives double rent is erroneous, and ought to be reversed. aot — 
provisions of that act. McGirk Judge, dissenting on this point. 


Sourwack vs. Morris. — 


The 4th seetion of the act relating to ‘‘Practice (Laws of Mo. session 
1838-9, p. 99,) providing, that ‘‘all actions at law founded on bonds, 
bills, or notes, in the circuit court, shall be tried and determined at 
the return term, if the defendant shall have been personally served 
with precess twenty days before the commoncement of the term,” 
does not apply to actions by **Petition in Debt.” 


Appeal from Circuit court of St. Louis county. 


Hamilton for Appellant. 

1. We rely upon the 4th section of the act to amend the 
practice acts, approved February 13, 1839, which provides, 
indiscriminately, and in emphatic and comprehensive terms, 
that all actions on bonds, bills, or notes, shall be tried at the 
return term, if there have been twenty days personal service. 
Practice act, article 3, seo. 1, R. C. 457. 

2. The amendment must operate, at least as such, or it is 
2 repeal of the petition and summons law. 


Gamble for Appellee. 
The only question which arises upon the record is, wheth- 
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er a summons, in an action commenced by petition, must be 
served twenty days before the return day. 4th sec. act of 
13th February, 1839, entitled “an act to amend the acts re- 
gulating practice at law.” 3d sec. 1 article of act regulating 
practice of law. Ist section of 3d article of same act. 2d 
section of 4th article of same act. 

Opinion of the Court delivered by Napton Judge. 

McGirk Judge giving no opinion, not having heard the 
argument. 

Morris sued Southack, by petition in debt, on a promisso- 
ry note made by Southack to Manny & Primrose, and en- 
dorsed to Morris. The writ was served on the 21st day of 
October, 1839, returnable to the third Monday in Novem- 
ber, being the 18th. 

The defendant pleaded to the action on the 18th Novem- 
ber, and on the 28th November the action was called for 
trial. The defendant moved for a continuance; and, as ap- 
pears from the bill of exceptions, objected to the trial of the 
cause at that term, because the personal service had not been 
twenty days before the trial. The motion was overruled, 
judgment given against defendant, and a motion made to set 
aside the verdict. 

The defendant relies on the 4th section of the “act to 
amend the acts regulating practice at law,” (acts of 1839, p. 
99,) which provides, that “al] actions at law, founded on 
bonds, bills or notes, in the circuit court, shall be tried and 
determined at the return term, if the defendant shail have 
been personally served with process twenty days before the 
commencement of the term, unless good cause for contin- 
uance be shewn.” 

The third section of the Ist article of the act to which 
this is an amendment, provides, that “every original writ 
shall be dated on the day it is issued, and shall be made_re- 
turnable on the first day of the next term thereafter; but if 
the first day of such term be within fifteen days thereafter, 
then such writ shall, be. made returnable. on the first day of 
the second term.” 

The act.of 1839, it will be perceived, does not alter,the 
time. of service, but:merely declares that certain actions shall 
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be tried at the first term, which before the passage of that MAY, Tram 
act were continued as a matter of course. anton oP 

The act for the speedy recovery of debts due on bonds Southack 
and notes, provides, that if there has been personal service, 4,0... 
the defendant shall. plead on or before the second day of the 
term at which he is bound to appear, and the suit shall be 
determined at that term, unless continued for good cause. 

And the last section of that act declare that suits brought 
under it, except where it is otherwise provided in the act 
itself, shall be regulated by the general practice acts. 

There being no change effected by the amendatory act of The 4th soc. 
1839, in the return term, it follows, that the provisions os em — 
that act do not apply to the time of pleading and trial uh-‘Practice,” 
der the petition law, because; that is otherwise provided (12% °,y.. 


session 1838- 


for in that law. Any other construction would render the?, p- 92) pro- 
viding, that 
process of collecting debts under the “act for the speedy re- al] actions 


covery of debts,” &e:, more dilatory than those conducted *t !@w found. 
ed on bonds, 


in the ordinary form. bills or notes, 


. in the circuit 
Judgment affirmed with costs. court, shall 


be tried and determined at the return term, if the defendant shall have been person- 
ally served with process twenty days before the commencement of the term,” does 
notapply to actions by ‘*Petition in Debt.’’ 


* 


Moore vs. THOMPSON. 

In an action on a negotiable note by the payee against the maker, 2 
plea in bar, whichameunts to an averment or admission of fraud on 
the part of plaintiff, defendant, and a.stranger, with a view to de- 
feat the rights of the creditors of the latter, is bad, as tending an 
issue forcign to the case. 


Error to Circuit Court of St. Louis county. 
Allen and 'Polk' for Plaintiff in Error. 

That the said Second plea of’defendéntis good in law, and 
the demurrer thereto ought to have ‘been overruled by the 
court below. Perkins vs. Parker; 1 Mass..Rep.117. Ste-. 
vens vs. Gaylord, 11 do. 265:: Hull: vs. Blake, 13 do. 153. 
Foster vs. Jones, 15 dé. 185. Attachment law, Rev. code, | 
page ‘77, at theJast clause.of the.6th section, and‘at. the. 7th, 
section: 
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MAY TRRM Bowlin for Defendant’in Error. 
1840 The only question that arises in this case is, did the court 
we -——Y i ’ ' 
Moore €?YT in Sustaining the demurrer to the plea? Chitty vol. 1, 
Sida. 901-2; 556-7; 572-3. 
Opinion of the Court delivered by Napton Judge. 
Thompson sued Moore by petition in debt, on a negotia- 
ble note, expressing on its face to be for value received, ne- 
gotiable and payable without defalcation. Defendant plead, 
first, nil debit; second, a special plea, the substance of which 
is as follows: That the note sued on was given in consider- 
ation of money left by one Richard W. Carter, and that the 
said note was made, by the direction of said Carter, in the 
name of said Thompson, with the intent, by said Carter and 
Thompson, of secreting the said money and effects from the 
creditors of said Carter; before the said money became 
payable, according to the terms of said note, he, the said de- 
tendant, was summoned as garnishee, in an action in the 
said St. Louis circuit court, commenced by Samuel H. Peake 
against William C. Hull and Richard W. Carter; and was 
also summoned as garnishee, in an action, in the same court, 
brought by Wilham Redmond against said Hull and Carter; 
all which writs were returnable to the July term of the 
same court; and the sums, in the said several writs deman- 
ded, exceeded the amount of the said promissery note: all 
which said several writs and actions were then pending in 
said court, undetermined. 
To this second plea there wasa demurrer, and the court 
rendered judgment for the plaintiff on the demurrer. 
Inanaction hat fraud is a subject within the reach of a court of law, 
en a negotia- ag completely and effectually as it could be reached in equi- 
ble note by : y 
- ty, is understood to be well settled. This plea, however, 


the payee 


angel amounts to an admission, or averment of fraud, on the part 
n bar, which of Carter, plaintiff, and defendant, with a view to defeat 


Seas toan . ca? . . - 
verment or the rights of certain persons who were creditors of Carter. 
hdmission of This plea, if issuable at all, would put in issue the existence 


fraud on the : ° ° : ‘ 
part of plain. Of devts due by Carter, and the various rights which his cre- 


tiff defendant ditor’s might have on his fund. ‘This issue seems to be total- 
ger, witha ly foreign to this case, Let the defendant in this case pay 


cue siehts of according to his.contract, and the creditors of Carter have 
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their remedy, if they « can establish the fraud alledged in this 
plea. The defendant deserves no special favor or protec- .. 
tion, nor the plaintiff either, if the facts stated in this plea 


he true, but the truth of these averments is not properly tr: 


able in this suit. Judgment affirmed. 
ofthe latter, is bad, as tending an issue foreign to the case. 


Lanenam to use of Ortiey, vs. Leparce. 
ina suit by petition in debt, brought by the payee of the note, to:the 
use of the assignee, the plaintiff cannot amend by striking out the 
endorsements, with a view of showing himself the legal owner of 
the note, as the form of the action declares that he is not the 
legal owner of the note. (See Jeffries v. Oliver, 5 Mo. R. p. 433.) 


Hamilton for Plaintiff. 

|. This action was well brought in the name of the payee, 
xs nominal plaintiff, to the use of F. D. Ortley. Waggoner 
\3, Colvin, (L1 Wendell 29.) 15 Johns. 247; 20 ib. 367; and 
7 Cowen 176. 7 Greenleaf 28. 9 Mass. 423. 3 Greenleaf 
3. 15 Mass. 534. 2 Breeze 227. 

?. The payee and holder of a negotiable note, with an en- 
jorsement written thereon to a third person, can, without a 
re-assignment or receipt from the indorsee, maintain an ac- 
ion in hisown name. 3 Wheat. 172. 3 Wash. 404. 1 
sreeze 288, 289. 

3. The plaintiff’s motion to amend by striking out the 
ndorsements, so as to remove the objection started by the 
vurt, should have been allowed. 

Bent for Deft. in error. 

ltis submitted that the court did not err in overruling the 

iotion to set aside the nonsuit. Decisions Sup. Court Mo. 


° . 4 5 


Error to St. Louis Circuit Court. 


Opinion of the Court Delivered by Napton Judge. 
This was an action brought by Langham, founded on a 
‘omissory note given to Langham by Lebarge, and by 
ngham directed to be paid to H. K. Ortley & Co., and by 
‘K. Ortley & Co. ordered, by indorsement, to be paid to 
x 


300 
MAY, TERM. 
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Moore 
vs 
Thompson. 


the creditors 
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maxtaxm FD. Ortley. The suit was instituted in the name of Lang. 

*_, ham, the payee, to the use of Ortley, the holder. 
Langham to The case of Jeffers v. Oliver, 5 Mo. Rep. 433, is exactly 
use of Ortleys in point, and decides the only question arising in this case, 


Lebarge. except that raised in the circuit court in relation to the right 


atu wat of the plaintiff, Langham, to strike out the endorsements, 
debt, brought and so regulate them as to show himself the holder. This, 


» 3 pn aa it is obvious, he could not do, for the form of his action de- 
to the use ofclares that Langham is not the holder, or legal owner, of 


th ignee, awe” 
a plain tif the note, but F. D. Ortley, to whose use the suit is brought. 


7 oe? There, was therefore, no error committed by the court, ei- 
outthe en- ther in directing a non suit, or refusing leave for the plaintiff 


lore 
sith a sina to amend. Judgment affirmed. 


showing himself the legal owner of the note, as the form of the action declares, that 
he 18 not the legal ewner of the note. (See Jeffries v. Oliver, 5 Mo. R. p. 4 33) 


Brivcerorp, et al vs. Steam Boat Eux. 


The affidavit required to be made to the complaint of the plaintiff, ina 
suit instituted under the act concerning **boats and vessels,” (R.U. 
1235, p. 103,) if not made by the plaintiff himself, should show 
what means the affiant‘had of knowing the truth cf the particulars 
specified in the complaint. 

Error to St. Louis circuit court. 


Hamilton for Plaintiff. 

1.. By the sixth section of the supplement, it is provided, 
that in all suits of this kind, the court shall be governed by 
its ordinary rules of practice. 

2. The judgment by default was regularly taken’ under 
the statute (R. C. 460, sec. 31,) the defendant having failed 
to plead; the memorandum, or entry, upon the law docket, 
heing a nullity, and the merest evasion of the rule of cour’: 
it was a violation of the'implied faith that a plea, Such 
would go to the merits, should be filed, the defendant having 
procured an extension of time for pleading. 

3. No “good cause,” within the meaning of. the.aet, ( 
C. 460,sec. 31,) was shown to the court for setting aside the 
default;or dismissing the suit; the affidavit being suflicien! 
6 Bing R.249. 2 Russell on Crimes 518. R. C. 191, sec..! 
Ei Wendell 185. 
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Bowlin for Appellee. BAY. me 
1. That the affidavit verifies nothing positive or certii1, 0”, 
It is not made by either of the parties, their agent, familiar Bridgeford et 
with their business, or clerk; but, is made by an indifferent  °+ 
individual, and the affidavit seems ‘to be framed to suit the Steen: boat 
circumstances of the case, without regard to the requisitions ~~ 
of the law. 
2. That the affidavit sets forth nothing explicit, but deals 
in mere generalities, and, in the plain meaning of the lan- 
guage employed, it amounts to nothing more than a declara_ 
tion on oath, that he knows and believes nothing-to the con. 
trary of its truth. 
3. The affidavit sets forth no subsisting demand, to which 
there is a positive and direct swearing, as, by analagy to the 
attachment law, it should have done. 
Opinion of the court delivered by Napton Judge. 
The complaint of Bridgeford, Rickets & Co. against fhe 
steam boat Elk, was instituted according wo_the provisions 
of the act'to provide for the collection of demands against 
boats and vessels. 
The defendant, in the court below, before the time for 
pleading expired, filed a motion to quash, because of the in- 
sufficiency of the affidavit. Before the motion came on to 
be heard, plaintiff took judgment by default. The motion 
to quash was afterwards heard by the court, and the court 
set aside the judgment by default, and quashed. 
The view which [entertain of the value of the affidavit , 


ed, 
by 


= renders any opinion in relation to the regularity of the pro. 
7 ‘eedings unnecessary. The affidavit annexed to the com. 
i plaint, was in ‘the ‘following words: “James M. Buckley, 
a being duly sworn, by me the subscriber, on his oath decla- 
os reth and saith, that the above complaint is true, to the best 


of his knowledge and belief.” 

That the affiant could, on this affidavit, be ‘convicted of 
perjury, if the facts stated in the complaint were untrue, I 
entertainno doubt. Commonwealth vs. Cornish, 6 Binn. 
R249. He could not protect himself under the pretence 
that he had no knowledge, and consequently no right to be- 
eve any thing about it. Ifa man undertakes to swear to 
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may vaxw a matter of which he has no knowlepge, he is perjured, al~ 
“_, though what he has sworn, turns out to be true..3 Inst. 166. 


Bridgeford et But, I apprehend that true policy requires that something 
= more than a liability to prosecution should be the test of the 


Stee boat sufficiency of these affidavits. Mr..Chitty observes in rela- 

rise tion to affidavits to hold to bail, to which the affidavit in 

this case may be regarded somewhat analagous, that, “the 

strictness required in these affidavits is not only to guard 

defendants against the consequences of perjury, but, also, 

The affida- h he ake tl fidavit avai . : 

vit required those who make the a avit against any misconception of 

to be made to the Jaw.” Chitty on bills, 348. 


the complaint : 4 n ; 
of the tale: It is obvious, in this case, that the party who made the af- 


uff, in a suit fdavit. not being party complaining, does not show what 
instituted un- 5 


der the act means he had of knowing the truth of any of the particulars 


concerning es . ‘ : : me s 
hents aij Specified in the complaint, whether he was clerk, book keep- 


vessels,” (R.er, or agent, and coupled with the qualifying words at the 
C. 1835, p. a . i ‘ 
103.) if uot end of his affidavit, may have been made under a great mis- 


preside a conception of the construction which the law would put 
int! im- ‘ - . . 
cbt ahead upon it. It is well, therefore, to guard against the possibil- 
show what ity of misconception on this subject, and the defendant has 
means the af- é : 2 

fiant had of rights which should not be jeopardized by such general, and 
knowing the apparently qualified, oaths. 


particulars The court did not err, then in quashing this complaint.— 
specified in, 
the complaint Judgment affirmed. 


Prutarp v. Adm’rs. of Darsrt. 


ya 


moe 


Suit by the assignee of a promissory note against the adm’r. of the as- 
signor, on the ground of the insolvency of the maker: proof, that 
the visible property. of the maker was not equal in value to the 
amount of his indebtedness, held, to be insufficient to establish the 
insolvency. 

Error to St. Louis Circuit Court. 


Bogy and Hunton for Plaintiffs in Error. 


Re Sey 


as =" 7a : ow 
a ee mar 


The only question for the adjudication of this court is, as 
to the liability of the defendants, under the assignment of 
the note by their intestate to the plaintiff: And, the decis- 
ion of that question, must depend upon the construction to be 
given to the statute upon the subject of “assignments,” pas- 
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tod Feb’y 11th 1825. See Revised Laws 1825, page, 143.— ay rexw 
See Breese’s Reports, page’l6, and Reports of cases in Illi- | — 
nois page 46. 

Primm for Defendants. Pillard, vs. 

Ist. Did the assignee of that note “use due diligence in ai ha - 
“the institution and prosecution of a sutt at law against the 
“maker for'the recovery of the money due, or damages in lieu 
lieu thereof?” The defendants say no. 

2nd. Was the maker insolvent, so that a writ would be un- 
availing? The defendants contend that the term insolvent, 
used by the statute, means that kind of insolvency which is 
evidenced by taking the benefit of the insolvent act, and not 
the mere fact, that a person’s visible property is not equal 
in Value to the amount of his known debts. Rev. L. 1825, 

p. 143. 

The defendants call the attenticn of the court to the addi- 
ional point, that there is no evidence of demand and notice 
of non-payment to the assignor. Such demand and notice, 
they contend, is necessary to charge the assignor. Irwin vs 
Maury 1 Mo. Rep. p. 194. 

Opinion of the Court delivered by Napton Judge. 

Pillard presented for allowance to the county court of St. 
Louis county, a demand against the estate of Darst, found- 
ed on a note made by one Philip Borgna to Darst, and as- 
signed by Darst to him, (Piliard.) The note was as follows: 

“St. Louis'June 2, 1834. One year from date, I promise to 
pay John Darst, or order, one hundred and eighty dollars, 
‘or value received; with interest at the rate of. ten per cent 
per annum from date. Ph. Borgna. $180,00.” On the 
back of this note was the following endorsement: “For val- 
ue received I assign the within note to Pierre Pillard—John 
Darst.” “$10 Paid on account by me. Ph. Borgna.” The 
signature of Darst was proved. This claim was not allow- 
ed by the county court, and an appeal was taken to the cir- 
cult court, where judgment was again given against Pillard. 

The bill of exceptions details the testimony offered, from 
which, it appears that the maker of the note was a Catholic 
priest, stationed at this place (St. Louis;) that he was pos- 
sessed of no property, with the exception of a horse, saddle 
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may TERM and bridle, and a few ecclesiastical books, the value of whicly 
_____ _, was not stated. One witness stated, that Bogna, the maker 
of the note, had nothing in this country, except his gown and 
Pillard vs. breviary; that he was to all appearances an insolvent man; 
administr'rs : ‘ : : 
of Darst. that he left this country in a clandestine manner, sometime 
in the month of December in the year 1836, leaving debts 
behirid without making any provision-to pay them. That he 
has never returned,. and left no property here. It further 
appeared, that the administrator of John Darst, some time 
in the-early part of the year 1836,.gave notice io the endor- 
see to bring suit against the maker, which was not done. 
also appeared, that the endorsee had often called on the ad- 
ministrator of the estate for the payment, which'was always 


refused.. , 
This claim, as it appears from the record, was submitted 


to the circuit court, sitting as a jury, and the court found for 
the defendants. 

The main question, argued in this case, is the same which 
this court has determined in the case of Pococke v. Blount, 
decided at this term. 

The only other question arising is, whether the verdict of 
the court is well supported by the facts in evidence. On this 

Suit by the Subject the rule has been often established by this court, that 


assignee of a the evidence must greatly preponderate against the verdict 
promissor ° : 4 . i sss 
ails mn to induce this court to direct a new trial. There is, in my 


the adm'r of opinion, no evidence of insolvency in this record. It would 
the assignor, 


on theground be quite easy to convict many very responsible persons of 
of the insolv- ; » “ep : ‘ 4 r d 
any al te insolvency, if the want of any property, save a horse an 

maker: proof, some books, created an insolvency. No refusal by Borgna 


that the visi- 
bie property to pay any debt whatever was proved, and the want of due 


vale tne diligence by the holder was clearly established. The maker 
in valueto of this note continued in this country nearly eighteen months 


jwount of his ster it was due, and notwithstanding the administrators of 
er areay the assignor notified the holder to bring suit, before Borgna 
icld, to ~ : 

insuficient to had left the country, it was not done. The verdict of the 


establish the court is well supported by the facts. Judgment affirmed. 


insolvency. 
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Linpe.t vs. Benwron & Kennerty. 


_ The act to incoporate the stockholders of the Bank of Missouri, (R. 
C. 1825, p. 164,) passed Jan. 30, 1817, continued in force until Feb. 1, 
1838; and, during that time, the Bank had a legal existence for all 
the purposes contemplated by the act of incorporation. 

o Ina writ of attachment, issued against a corporation, under the 8th 
section of the ‘tact to regulate proceedings against corporations,” 
(R. C. 1835, p. 126,) it is not necessary to mention the names of the 
garnishees: neither, is it necessary, that the sheriff should state in 
his return, that he had been directed, by the plaintiff or his attor- 
ney, to summon such garnishees. 

. Legal proceedings, regularly commenced against a corporation, are 
not affected by the expiration of the charter before the determina- 
tion of such proceedings. 

. When an execution, regularly issued, has been returned unsatisfied, 
in whole or in part, another may be issued at any time thereafter, 
without resorting to a writ of scire facias to revive the judgment- 
(See Dowsman v. Potter, 1 Mo. R. p. 518,) 


Error to the circuit court of St. Louis county. 
Allen for Plaintiff. 


On the reasons assigned on behalf of the garnishees in 
support of their motion, the plaintiff shows: 

1. The record shows there was such a corporation, and 
the law recognizes it. Rev. Code of 1825, p. 164, 175. Its 
existence continued under the law till Ist February, 1838. 
il. 174, secs. 18, 30, 16. Angel and Ames on corporations, 
». 406, 510, 

2. The corporation, then, holding property, and being a 
creditor, the object of the issuing of the attachment is to 
reach this property, or debts due to it, which any creditor of 
the corporation may do. Rev. Code, of 1825, p. 224, sec. 5. 
Though trustees are appointed by the law, on the dissolution 
of the corporation, see id. to transact the business of the cor- 
poration, and authorized to sue, and liable te be sued, yet, 
there being already, at the dissolution of the corporation, a 
judgment against it, and the law providing for the issuing of 
this writ in cases where it holds property, or is a creditor, 
and this not being the commencement or prosecution of a 
suit, but the end of a suit, it seems to me to be competent, to 
any creditor of the corporation, to proceed in this way, 
otherwise liens may be lost, and the end of a long and pro- 
tracted litigation be defeated. 
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That the corporation has become extinct since the levy of 
the attachment, by limitation, cannot affect the right of the 
plaintiff herein. Dorisman vs, Potter 1 Mo. Rep. 518, Rev. 
Code of 1835, p. 126, sec. 8, 9. 

Magenis and Blair for Defendants. 

That by the common law on the extinction of a corpora- 
tion the debts due to and from it are extinguished. | Angel 
and Ames p. 513. 

That the corporation of the B’k of Mo. had ceased to ex- 
ist by non user, at the time of the service of the notice by 
which the said proceedings were begun, as appears by the 
record. Munroe vs. Potomac co.8 Peters 287. J. R. vol. 19 
p. 474-5. Sec. 8. Act on corporation Laws of Mo. 125 
and 135. 

The pl’ff in this case has not followed the law construc- 
tion on either, and therefore the garnishees ouglit to have 
been discharged. 

Again, if the proceedings were regular in the beginning, 
and the President, directors & co. of the Bank of Mo. prop- 
erly sued in 1825, when in fact there were no such President, 
directors &c. even then, although it appeared by the statute 
that the said institution might exist till 1838, yet were not 
the proceedings had, subsequent to the last date, against the 
said President, directors, &c.,as such President, directors, 
&c., absolutely void? Tidd’s practice 1165. 17 Johns R. 
271, Johnson v. Parmely. Sec. 11,R. C. p. 128. R. C. p. 77, 
sec. 7. 

The execution wasirregular and void, for the same reasons 
which avoided the original writ, and the whole proceedings: 
to wit, making the Pres’t. &c. of the Bank of Mo., a party 
thereto, when there were no Pres’t. &c., Bank of Mo.; or if 
not void ob initio, the proceedings under it were irregular 
from and after the date Ist Feb. 1838, when the charter ex- 
pired, after which time, all debtors and creditors of that in- 
stitution, if it had continued to operate regularly down to 
that time, would have become debtors and creditors to the 
trustees provided by law to administer its affairs. 9th sec- 
tion of the “act to regulate proceedings against corporations” 
passed, 6th February 1835. 
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Itis contended, that if the defendants do not come, Or, “AY TERM 
are not shown by the proceedings to come. within the terms then - 
of any one of those provisos, they were not legally summon- 
ed as garnishees, and therefore, the court below was right 
in discharging them. 

First. They are not, nor is either of them, named in, the 
writ. 

Secondly. The sheriff does not state in his return, that he 
‘ound them in possession of any goods, moneys, or. effects of 
the defendants. 

Thirdly. It does not any where appear, that the defend- 
ants were directed to be summoned by the plaintiff, or his 
allorney, as garnishees, and this ought to appear. Maulsby 
and Maulsby vs. George Farr, 2d and 8rd vol. Mo, Rep. p. 
438. Ridgway vs. Farr, same vol. 440, 

Opinion of the Court delivered by Tompkins Judge. 

This is a proceeding, instituted in the circuit court of St. 
Louis county, by Lindell against the president, directors and 
company of the Bank of Missouri. The plaintiff, Lindell, 
obtained a judgment against the Bank, but not being able to 
take the money on execution, he caused an attachment to 
be issued on the 18th day of July, in the year 1837, which 
was returned, “executed by summoning Thomas H. Benton 
and George H. Kennerly, as garnishees, to answer such in- 
terrogatories as might be exhibited against them by the plain- 
tfl, touching their indebtedness to the president, directors 
and company of the Bank, defendants in the writ of attach- 
ment. The garnishees moved to be discharged: Because, Ist, The act to 
At this date there is no such corporation existirfg as the pre- jy o°rorete 


the stockhol- 


sident, directors, &c., of the Bank of Missouri, the charter ders of the 

thereof having expired, according to the original act of in- (RC. 1835,¢ 
corporation. 2d, Neither in the said writ of attachment, 84»), Pissed 
nor in the execution, nor in the precipe, ordering the same, continued _ in 
are the names of the garnishees, or of either of them, men-{0"C*, .. ; 


tioned; nor has the sheriff shown, by his return, that there during that 
. time, the B’k 
was any property of the defendants in the hands of the gar- jada legal 


nishees, or of either of them. 3. The execution issued in 2 yogi 
this case is irregular and void. ses contem- 


Ist, The act to incorporate the stockholders of the Bank?!*te" by the 


act of incor’n, 
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‘ may veaw of Missouri, passed the 3lst of January, 1817, continued iw 


a 


Lindell vs. 
Benton & 


Kennerly.. 


force till the Ist day of February, 1838. This writ was is- 
sued on the 18th day of July, 1837, when the Bank had » 
legal existence for the purpose of holding property, and any 
of its preperty, or of the debts due the Bank, attached at 
that time, will be liable to be disposed of on the authority of 
that writ, if it were duly issued. 

2d. Was this attachment duly issued? 

The 8th section of the act to’ regulate proceedings against 
corporations, (p. 126 of the digest of 1835,) directs, that ‘im 
‘case the sheriff,or other officer, shall return upon any writ 
‘ of fieri facias, that no goods and chattels, lands and tene- 
‘ments, can be found whereon to levy, &c., it shall be the 
‘duty of the circuit court, on the application of the plaintiff 
‘ or his attorney, to issue a writ of attachment against the 
‘ rights and creditors of the corporation, reciting the judg- 
‘ment, execution and return, and directed to the sheriff of 
‘the county.” The ninth section declares, that, ‘such: at- 
‘tachment shall be executed by summoning, as garnishee, 
‘any person having moneys, or effects, belonging to'such 
‘ corporation, and any debtor to such corporation who may 
‘be found in his county, to appear before the circuit court 
‘at the return of the writ,and then and there answer, touch- 
‘ing any moneys or eflects of such corporation in his hands, 
‘or any debt he may owe to the same;” and the tenth sec- 
‘ tion provides, that “from the time of making such service, 
‘ all moneys and effects due and owing, payable or belonging 
‘to such corporation, shall be bound until the judgment is 
‘ satisfied.” 

A writ of fieri facias had been returned by the sheriff, and, 
from that return, it appeared that no property was found. be- 
longing to the bank; and this writ of fieri facias was recited 
in the writ of attachment. But by the IIth section of the 
same act, it is declared, that proceedings against garnishees, 
under this act, shall be the same as against absent and ab- 
sconding, debtors; and it is, therefore, ccntended, that a 
debtor of the Bank could not be summoned, unless he were 
either named in the writ, or directed to be summoned by the 
plaintiff, or his attorney. Because, it is said, that under the 
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provisions of the 7th section of the act to provide for the re- MaY, Tanm 
eovery of debts by attachment,(p. 77 of the digest of 1835,) lt 
none could be summoned but such as were either named in Lindell vs. 
the writ, found in the possession of goods, &c. not actually Keunerl’. 
seized by the officer, or such as were directed to’ be sum- 

moned by the plaintiff, or his attorney. If such were the 

law of the section last above cited,still it has, in my opinion, 

no application to the case; for the direction of the eleventh 

section relates to such proceedings as may be had against 

garnishees, after they have been made such by being sum- 

moned to appear in court. But by this seventh section of the 

act to provide for the recovery of debts by attachment, it is 

expressly provided, that the officer may summon debtors, 

and it is not required that the names of such debtors shall 

be either inserted in the writ, or that they shall be given to 

the officer, either by the plaintiff or his attorney. “The sec- 

tion reads thus: “all persons shall be summoned as garni- 

shees, who are named as such in the writ, and such others ag 

the officer shall find in the possession of goods, money or 

cilects of the defendant, not actually seized by the officer, 

and debtors of the defendant, and also such as the plaintiff or 

his attorney shall direct.” The writ of attachment, it has Ina writ of 
heen shown, recites the execution; it shews that no goods of wa. ata 
the Bank were to be found; under this writ; the summons, ® corporation: 
as has also been shown, was regularly served on the defen_ section of the 
dants, as debtors of the Bank, on the 18th day of July, 1837; ,°°* % Te" 


late proceed- 


the charter of the Bank did not expire till Ist day of Februa_ ings against — 
ry, 1838, six months after the defendants were summoned (RUC. 1835,p. 
as garnishees; and it is provided, by the 10th section of the 126.) it is not 
act to regulate proceedings against corporations, that, from mention ie 


‘ “ . names of the 
the time of making such service, all moneys and effects due garnishees: 


and owing, payable or belonging, to such corporation, shall neither, is it 
a : , . necessary, 
»e bound until such judgment is satisfied; and no payment that the she- 


made thereafter to such corporation, or other disposition of acing gl 


such debts, &c. so attached, shall be credited to the garnishee return, that 
making the same. arse ag 


The corporation then having a legal existence, at the time sag ong 
or his attor- 


the defendants in the attachment were summoned, it does ney, to sum- 
not affect the rights of Lindell, that its charter had expired ™°n Such ge 


nishees. 
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may Term when the circuit court was moved to discharge them. But 
"_, it has been shown, tnat it is not necessary that the defend. 

Lindell vs. ants should either have been named in the writ of attach. 
re ment, or that it should appear by the sheriffs return, that he 
had been directed by the plaintiff, or his attorney, to sum- 

as get mon them: it remains then, only, to enquire whether the 


cularly com- execution issued was irregular and void, as was thirdly char. 
inenced dl i sa) Boe : pea 

against a cor- Zed by the counsel for the defendants. 

ee The record shows that, in less than one) year after. the 
not affected , . 7 . 

by the expira- Judgment. was rendered against the Bank, an execution was 
Ronan issued and returned not satisfied, no property being found: 


fore the deter- The case of Dowsman vs. Potter, Ist volume of Missouri de- 
mination of —«_. shows that i h cas he ti be 
such proceed. Cisions, shows that in such case another execution may 


a issued at any time thereafter, without resorting to the writ 
When an : in 
execution, re- Of sci. fa. The court there declared, that they could see no 
ni 5 et use in having the continuances of the executions entered, ac- 
id ? rer . . . . . 
returned un-cording to the practice of the English courts, saying, it is a 


atisfied, i . ° al 
whole of ,, mere form, and that they were opposed to adopting fictions 


part, another udless seme good end can be answered thereby. This being 
may be issued ‘ 


at anytime the only objection to the execution, which preceded the at- 


ne tachment, and, immediately after the return of which the 


sorting to a order for issuing the attachment was made, it is my opinion 

eee fo re. that this execution was not irregular and void, a3 the de- 

ne sere fendants counsel have supposed, in their third reason for dis- 

‘See Dows. Charging them from the attachment. 

tee The circuit court, then, in my opinion, committed error in 

518.) sustaining the motion for discharging the defendants from 
this attachment, and its judgment ought to be reversed, and 


Judge Napton concuriing, it is reversed. 
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1, The act of Feb. 6, 1837, (Lawe of Mo. session 1836-7, p. 70;) for sum- 
moning petit jurors for St. Louis: county, is cumulative. McGunnegle 


2 The 4th sect of the act incorporating the ‘central fire company,”’ of 


vs 


St. Lonis, (Laws of Mo: session 1836-7, p. 172,) exempting the ‘‘ac- The State. 


tive and efficient” members of that corporation from serving on ju- 
ries, is neither unconstitutional, nor, in this instance, repugnant 
to the general policy. of the law- 


Geyer for Plaintiff. 

1. That the act concerning petit jurors, which was read 
in evidence, is the only authority for summoning petit jurors 
in the circuit court in St. Louis county. 

2, That the failure of the county court to execute that act, 
does not suspend.its operation, and subject the citizens of 
the county to the discretion of the circuit court. 

3. The plaintiff-it errot not being required to serve, by 
the authority of any law in force in St. Louis county, could 
not, lawfully, be compelled to serve. 

4. The plaintiff being an acting and efficient member of 
the central fire company, and, as such, exempt from service 
upon any jury, he ought, therefore, to have been discharged, 
on claiming his exemption. Act concerning petit jurors, ap- 
proved, Feb’y..6, 1837.. Act.to incoporate the central. fire: 
company of St. Louis... 

Bent, Circuit Attorney, for the State:. 

It is provided by the Constitution of the United States, 
that in suits at common.law, where the value in controver- 
sv shall exceed twenty dollars, the right of trial by jury 
shall be preserved. Constitution U.. S. amendments arti- 
cle 7. 

Itis also provided by the Constitution. of the State of 
Missouri, (Article 13, sec.. 8,) that the right.of trial by jury 
shall remain inviolate. 

Now it will be seen, that if the county court has neglect- 
ed to make a list of jurors,. pursuant to the law above re- 
ferred to by the plaintiff in error, and there remained no 
other mode of procuring: jurors,the above: provisions of the: 
constitution, above quoted, would be. entirely nugatory. 

Now it is contended, by the defendant in error, that in the 
last mentioned decision there is no error: Because, Ist. It is 
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well settled constitutional law, that Legislatures cannot 
enact a law which would defeat the provisions of the con- 


McGunnegle stitution, either indirectly or directly. 


vs 
The State. 


If the Legislature have power to exempt one society, or 
body of people, from serving as jurors, they have power to 
exempt ad infinitum. 

It might further be asked: Does the first law, above refer- 
red to, exempt all persons, not listed as thereby required, 
from serving on juries before justices of the peace on trials 
for assaults and batteries, and in cases of forcible entry and 
detainer ? 

Ifthey are so excepted,and the terms of the law, if those laws 
are to be enforced, seem to contemplate that they are,we must 
advert to “an act concerning jurors,” approved Feb. 13th, 
1839, page 76, sec. 3, which provides, that “no person shall 
be required to serve on more than six juries in one year,” 
and then enquire how all these laws can be enforced in 
St. Louis county, and yet juries be procured? Laws of Mis- 
souri 1838-9, p. 76. A law impossible to be enforced is 
null. 

Opinion of the Court delivered by McGirk Judge. 

At the February term of the circuit court for St. Louis 
county, George K. McGunnegle was summoned by the she- 
riff to serve as apetit juror, who refused to serve, and for 
so refusing the court imposed on him a fine of five dol- 
Jars. To reverse that judgment, imposing the fine, McGun- 

iigle has brought his cause to this court. 

ft appears, by a billof exceptions, that McGunnegle, ‘in 
excuse for not serving on the jury, relied and insisted, before 
that court, for exemption, on an act of the Legislature, pas- 
sed the 6th day of Feb’ry 1837. The act will be found in 
page 70 of the acts of 1837, by which, it is provided: “that 
it shall be the duty of the county court of St. Louis county, 
tokeepa listof persons subject to serve as petit jurors in 
said county, and to furnish the sheriff of said county, at 
least ten days prior to the sitting of the circuit court, with 
the names of forty eight suitable persons on said list. to serve 
as jurors, at the approaching term of the circuit court; and 
that the 12 first on the hst, shall serve the first week; the 
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next 12 shall serve the second week, and so on till the list is “4”, T#"™ 
gone through.” The act provides, that no one shallbe re-_ 
quired to serve on more than six juries in one year, and the McGuanegle 
persons so serving, shall not be required again to serve till py. *S:ate. 
all qualified have served. The act then provides, that the 
circuit court may, as often as it may be necessary, order an 
additional number of jurors to attend said court; and that 
all jurors shall receive out of the county treasury ior serving, 
one dollar per day. 

It appears alse, that the county court has hitherto failed, 
by neglect or refusal, to execute the act; and that the cir- 
cuit court has only the ordinary means left and provided by 
law for every county, of obtaining juries, and that, in this 
way, McGunnegle was regularly called on to serve on the 
jury. The question submitted by the record, by the counsel 
for the plaintiff in error, is, that no person in St. Louis coun- 
ty, can be lawfully required to serve on a jury, in any other 
way, than as required by the act of 6th Feb. 1837; and that, 
therefore, the court erred in imposing a fine on the plaintiff. 

To this Mr. Bent, for the State, replies, that for the civ- 
cult court to proceed in business without a jury, would be 
unconsitutional; and that if no mode existed by law of ob- 
taining a jury, yet it would be the duty of the court to pro- 
vide its own mole, so as to enforce the constitutional provis- 
ion, Which is, “that the trial by jury shall remain inviolate.” 

My_ opinion is, that in the absence of all law, as to the 
means of the obtaining juries, the business of the circuit 
court would cease till the law making power should redress 
the evil, and the responsibility would fall on the legislature. 

But, in, this case, there exists no such state of things. The 
act of 6th Feb’y. is only accumulative; it contains no nega- i: as 
tive nor repealing clauses. Why the county court has not (Laws of Mo 
executed the law..is not a subject for present investigation, Cig 
!t may bea subject for the exercise of the: authority of the summoning 
circuit court, under its constitutional power to control in- air Tooke 
jerior tribunals. There is nothing in this point, to entitle in lg cu- 
the plaintiff in error to a reversal of the fine. . 

[t appears by the record, that McGunnegle is, and was, a 
member of the St. Louis Central Fire Company, at the time 
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may TERM he was required to serve on the jury; and that by the char-~ 
_, ter of the said company, it is declared, that the members of 
MoGuniegle the company are, and shall be exempt from serving on ju- 
‘The State, TS: McGunhegle showed to the court, that he was amem- * 
ber of the Fire Company, as stated above, and on that ac- 
count claimed exemption from serving as a juror; the court 
over ruled the claim of exemption, which is excepted to; 
and this matter is alledged aserror. Itis alledged, by the 
counsel for the State, that the exemption given here is a- 
gainst the genius of the government; and, therefore, void as 
unconstitutional. It is admitted, that exemptions, and mo- 
nopolies, are to say the least of them, odious, and sometimes 

justly so. 

But it seems to, me, that exemptions are sometimes ex- 
be gebapesne ets ceedingly proper. It is, asa general proposition, true, that 
corporating every citizen ought to bear an equal and just share of the 
o megs burdens and duties of the government. But who can so 
ba ‘of St. properly judge of the just and equal distribution of these 
,ouis, (Laws 
of Mo. session duties, as the Legislature of the country? It seems to me, 
i pe empt- that the Legislature have the power, and that. it is their duty 


ing the — to do so; and if they should sometimes be mistaken, it does 
an mem. not follow, that the distribution is, for that reason, void.— 


moe a In this case, the duties of a member of the Fire Company, 
from serving Upon an inspection of the charter, will be found to be equal, 
on juries, #* if not greater, in all probability,one year with another than 
constitution- that of a juror. If then McGunnegle undertook ‘those du- 
al, nor, in this 
instance re- ties, Which involve a risque of life very often, it seems but 
pugnant to ; iti i j .. 
Geomen right that other citizens, who are not engaged in dischary 
peticy of the ing these duties, should perform his share of the duties of a 
wars juror. Hence, I see nothing either unlawffl, unconstitution- 
al, or unjust in the exemption. Therefore the court in im- 
posing the fine, and giving judgment in that case, erred.— 
The whole court being of the same opinion, the same is re- 


versed. 
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Ersxuve & Gore v. Stream Boat Tuames. “4 Fin 


1. Not guilty, is not a good plea to a complaint, founded upon contract, 0, 
filed against a steam boat, under the act concerning ‘‘boats and ves- Erskine and 
sels."” The plea must correspond with the nature of the complaint. Gore 

». Where the complaint is founded upon the non-performance of a con- Pe Oa 
tract of affreightment, for the delivery of goods, the plaintiff need “Php ds. 
not aver, in his complaimt, a demand for the delivery of the goods. 

3. The carrier is bound to g.ve notice of the arrival of the goods to the 
persons, to whom they are directed, if they are known to him, and a 
within a reasonable time. Having done this, he would have per- 
formed his duty on his contract, by delivering the goods to such per- 
son on the bank of the river, at the usual place of delivery. 


Error tothe Circuit Court of St. Louis County. ! 

Polk for Plaintiff. Ny 
lt is contended by the appellants counsel, that the court 

below erred, first, in not sustaining the plaintiffs demurrer. . 
ty the defendants first plea. Second. In over ruling the 
yaintifls demurrer, on the ground of the defectiveness of the 
complaint of the plaintiffs. 1 Chit. Plead. 552 side paging. 
1 Chit. pl. 362. 1 Saund. 33'a note 2. I Chit. plead. 363 side 
paging and 2 New. Rep.355: Gould’s pleading, page 176, 
chap. 4, sect. 15, Story’s Bailment page 344, sect’s 540, 543 

and S45. 
King and Tunstall for Defendant. 


The defendant in error contends, that the circuit court 
did not err in over ruling said demurrer; that said complaint 
is not sufficient in law, to enable the plaintiffs in error to 
have and majatain their aforesaid ac ion. 

That the said complaint is defective in this, that it‘is no 
where averred, in said complaint, that a demand was made 
onthe defendant in error for the delivery of said goods in 
the port of St. Louis, by the plaintiffs in error, or by any | 
vther person authorized, and a refusal on the part of the de- f 
iendant; and that, without such an averment, the ,said com- 
plaint is bad in law; and that the said complaint is other- 
wise defective, aud not. in comphance with the said ‘statute ; 
of Missouri. . a 


aaa. HO Me st Ela el 


Opinion of the Court delivered by Tompkins Judge. us 
tuskine and Gore, syed the steam, boat Thames in the ciy- 
Cull Court: Judgment iiothat court, wasrendered in jayas 
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may team of the steam boat; and Erskine and Gore prosecute this writ 

" _, of error, in order to reverse that judgment. 
Erskineand The complaint set forth, that the complainants had a de. 
Gore mand against the steam boat Thames; that on the 6th day 
“renee Beet of May 1839, certain goods were shipped on board of the 
’ said steam boat, which were to ke delivered, without delay, 
(the dangers of the river navigation, and fire, excepted,) to 
the plaintiffs at the port of St. Louis Missouri, they paying 
freight, &c.: and, that neither the said goods, nor any part 
thereof, had been delivered to the plaintiffs. To this com. 
ei cia plaint, the steam boat Thames, by its attorney, pleaded not 
- ae ae guilty, and the plaintiffs demurred specially to the plea, as- 
~ toacom- signing for cause, that the complaint is founded on a con- 
plaint, found- 4 ‘A _ 
ed upon eon- tract, and that the plea sounds in tort. The action in this 
pre filed ®- case is certainly founded on the contract, and the authorities 
boat, under are, that the plea of not guilty, to a declaration in assump- 
re eal sit, is bad on demurrer, but would be aided by verdict. Sec. 


cerning 
“boats and st, Chit. p. 511, note s., and authorities cited. 


Pesaaibine But it is contended, that the complaint, or declaration, is 
Trabond with bad, in not averring a demand of the goods. The plaintifi 
the complaint rely on the 540th, 543rd and 545th sections of Story’s Con: 
mentaries, to prove, that, when a carrier undertakes to del: 

ver the goods to the owner, he is chargeable for any los 

before such delivery, although in all respects, he has follow- 

ed the general custom of the place. The commentator says 

“A question often arises in practice, whether the carrier is 

‘bound to make a personal delivery of the goods to the own- 

‘er, ornot. This may admit of different answers, according 

‘to circumstances. The manner of delivering the goods, ani 
‘consequently the period, at which the responsibility of the 

‘carrier will cease, may in many instances, depend up? 

‘a special contract between the parties. If there is any sp¢- 

‘cial contract between the parties, or any local custom ¢ 

‘usage of trade on the subject, that will govern; the forme 

‘as an express, the latter as an implied term in the contrac 

Where the‘But in the absence of any special contract, or custom, 0! 
eon et ‘usage, probably no general rule can be laid down. How- 
‘the non-per ‘ever this may be, it seems clear, that carriers are bound 


formance of ® «give notice of the arrival of goods to the persons, to ‘whot 


contract of 
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‘they are directed, if they are known to them, and within a ™4¥ Trrw 
‘resonable time; they must take care, at their peril, that the 7 
‘goods are delivered to the right person; for, otherwise, they Erskine te 
‘will become responsible.” The eontract in this case, was see 

1o deliver to the plaintifis,or to their assigns, at the port of Steam boat 


° P ‘ Th ’ 
St. Louis. The rule last above mentioned, viz: the carrier aiieiont 
ought to give notice of the arrival of the goods, is what for the deliv- 
ce . . . 6 0 . 
ought, in my opinion, to govern this case. The plaintiffs t3% ifr 
could not reasonably be expected to wait at the port, for need not aver 


‘ " : in his. com- 
perhaps a week or more, in expectation of the arrival of the plaint a de- 


yoods. Yet it would be their duty, to be either themselves ™2"4 for the 


delivery of 
n the neighborhood, or to have an agent near, so that the the goods. 


arier, by using a reasonable degree of diligence, might find on 
utsome person authorized to receive the goods. Having is bound to — 
jone this, he would have done his duty on this contraet, by fyy° nore of 
jelivering the goods to such person, on the bank of the ri- = —* 
er, at the usual place of delivery. The complaint, or de- to A ata 


10m they 
laration, of the plaintiffs, appears to me have been well fra- pm 
ed. The defendant might have pleaded, if it were true, knownto him, 
‘ “1: ates, end within « 
at he was ready to deliver, and made diligent enquiry, reasonabie 
«or any other matter in bar which would have keenma ee. Dag 
pod plea. would have 
The circuit court, in my opinion, committed error in deci- eg vv 
ng, that the plaintiffs should have averred a demand in contract, b 
. : . clive 
eir complaint or declaration, and its judgment for that rea- ooods to such 
n, ought, in my opinion, to be reversed, and such being onan we 
‘ : Ps of the 
so the opinion of others members of this court, it ig re- river, at the 
d usual place 
_ of delivery. 
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way teem Pggperuan Insurance Co, vs. Sreampoat . Derrois; 

— A complaint filed against a Steam Boat, under the. act concerning 
ae ‘boats and vessels,” for mal-performance of a contract of affreigh:. 
Perpetnal In. ment for the delivery of goods, should set forth the proper partie; 
snranée Co. state, with whom the contract was made; the terms-of the’contrac:, 
Vs. when it was entered into; the quantity of geods delivered; ani 
“team Bout should also show, that the suit was commenced within six monty 
mestrout. after the cause of action commenced; otherwise, the complaint dos 
not ‘‘set forth the plaintiff's demand in all its particulars,” as rn: 

quired by the 4th section of the above act. 

King and Tunstall for plaintiffs in error. 

The circuit court, in this case, committed error in this, t0 
wit: First, that the plaintiff’s complaint is ip pursuance d 
the statute authorizing such proceedings against: boats ani 

vessels. Missouri digest, page 102, &e. 

2d. That upon the first discovery of the loss of the: good 
the owner thereof insured had a right. to abandon to the it 
surer, the plaintiffs in error, and did so abandon. & 
Hughes on Insurance, pages at top 324 and 325. © Also! 
vol. Peters’ Digest, page 513, at bottom. 

3d. That the owners of the goods could not abandon wii 

Ahe vessel arrived in port, for, until then, they could-not tt 
what goods were missing, or whether. they had,a right 

abandon, and if they did abandon they must do so for 

whole subject of insurance, and not for apart, otherwis 
would be no abandonment. Hughes on Insurance, page 
top 325. 

4. And that when an abandonment: is:made,. the un 
writers, the insurers, stand, from that time, in the-same § 
ation as the owners did as relates to the shipper; and th 
the owners would have a right to sue for a loss against! 
shipper, the whole right to sue. and in the thing insured, 
by the abandonment, immediately transferred to the un! 
writers, the insurers, and they stand completely in the pi 
of the owners of the goods, and have a complete-right to 
thing, whatever is remaining insured, and to have and 
tain all actions necessary to recover a loss by the neglet 
the shipper. See Hughes on Insurance page at top 
329, &c. Also, see 2d vol. of Peter’s Digest, page 519, 
he cites the cases upon the “effect of abandonment.” 

5th. The right to abandon being conclusive in the ov! 
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ei the goods insured, and they having i in pursuance'of this” aan. 
right abandoned to the underwriters, the plaintiffs in error, Deas 
snleas they, the plaintiffs, -can sue and maintain ‘this com- Perpetua! In- 
paint, no other person can, for, by the law of insurance, ar _ 
‘he right the insured had to sue, previons to the abandon- Steam boat 
ment, is, by it, immediately transferred -to the insurers, the ~~ 
vlaintiffs in error; and if they cannot maintain this suit, itis 
clear the insured cannot, and so no one can;—here then 
would be a right but no remedy, and the shippers would be 
atirely réleased from any responsibility upon'their underta- 
ng to safely transport and ship the goods to the port ot 
lestination. It is, therefore, manifest that the circuit court 
ered in sustaining said demurrer, and giving judgment 
‘hereon for the defendant in error. 
Geyer for Defendants. 
The law requires that the plaintiff should set forth his de- 
sand in all ts particulars. This complaint is said to:be for 
ial-performance of'a contract of affreightment, and no con- 
‘ract Whatever is set out, as having been made by any one 
oi behalf of the Steam Boat Detroit. . 
The complaint sets forth an account for divers goods be- 
onging, not to the plaintiff, but to others, as having bee: 
ost, but how, when, where, by whom, or under what con- 
iract, is not stated. 
itis stated, that goods shipped on board the Lilly at Pitts- 
vurg. to be transported'to St. Louis, were re-shipped on board 
§ tie Detroit under no contract, and that goods lost—whether 
vy the Lilly or the Detroit, does not appear—were aban- 
coned by the owners to the plaintiffs at St. Louis;. but it 
does not follow, that the owners of the Detroit are liable for 
them. 
[t does not appear who shipped the-goods, or on what con- 
‘ract; and, for any thing that appears, they were not lost by 
either boat, for they appear to have been abandoned to the 
insurance Company at St. Louis. 
If any goods were lost, it may have been ‘by the peril of 
the river, or some other excepted peril. ! 
If the loss happened: before the abandonment, ‘even upon 
the supposition that the carrier was liable, the action accrued 
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to the owners, and such right of action is not transferred to 
the office, by abandonment. 

Underwriters can have no action in their own name 
against a carrier, for lesses happening before their right of 
property accrues by the abandonment. 

The complaint does not show that the contract was made, 
or that the loss happened within this State; nor, does it ap. 
pear, that the action accrued to any one within six months 
next before the commencement of this suit. 

Error to the Circuit Court of St. Louis County. 
Opinion of the Court delivered by Tompkins Judge. 

The St. Louis perpetual Insurance Company brought its 
action against the Steam boat Detroit, in the circuit court of 
St. Louis county. Judgment being there given against the 


. company, they proseeute their writ of error to reverse that 


judgment. 

The plaintiff filed his complaint against the Steam boat, 
under the provisions ef the fourth section of the act to pro- 
vide for the collection of demands against boats and vessels, 
found in the digest of 1835, at page 102. It is as follows: 
“The St. Louis Perpetual Insurance Company complains of 
* the steam boat Detroit, in this, to wit: For mal performance 
‘ of a contract of affreightment, to wit, dry goods from the 
‘ port of the sity of Louisville, commonwealth of Kentucky, 
‘ to the port of St. Louis, State of Missouri, entered into by 
‘ Thompson and F. A. Nants, clerks of said Steam boat De- 
‘ troit, and is, in all particulars, as follows, to wit: for amount 
‘of dry goods lost from one box owned by F.S. Rutherford 
‘ $174, &c.,” enumerating the charges for damages sustained, 
and some credits to the boat; and it then proceeds, “As, al- 
‘so, per bills of lading, to wit, three in namber, two of which 
‘ signed by William Gore, and one by Samuel Deane, mas- 
‘ ter of Steam boat Lilly, at the port of Pittsburg, for said 
‘goods, with the privilege of re-shipping;” wherein, said 
steam boat Lilly obligated herself to transport said goods 
from the port of Pittsburg, to the port of St. Louis, Missou- 
ri; and which said goods were re-shipped, at the said port of 
Louisville, to be transported to the said port of St, Louis, 
Missouri, on said steam boat Detroit, py said steam heat Lil- 
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ly, as per privilege in said bills of lading, here to the court ™s¥ Teas 
shown; and which said goods, lost as aforesaid, have been 
abandoned by the owners thereof, in the port of St. Louis, to Perpetual In- 
the said St. Louis Perpetual Insurance Company; it having **n¢¢ °° 
insured the safe transportation of the said goods to the said Steam bozt 
port of St. Louis, from the said port of Pittsburg, &c. er 
To this complaint a demurrer was filed. 
In the fourth section of this act, it is provided that the 
complaint shall set forth the plaintiff’s demand in all its par- 
ticulars, and on whose account the same accrued; and that 
it shall be verified by the oath of the plaintiff, or of some 
credible person or persons for him, and shall stand in lieu of 
a declaration. 
No objection is taken to the sufficiency of the affidavit. 
The act in requiring a complaint to be filed, and in declaring 
that such complaint shall stand in lieu of a declaration, clear- 
ly indicates a disposition, that it shall not be required to 
frame a complaint with the same regard to technical forms 
asis observed in a declaration at common law. A contract 
ought to be set out with proper parties. No person is named 
in this complaint as contracting with the boat, by its agents. 
Most clearly the boat made no contract with the Insurance 
Company. We are not told on what terms the goods were 
to be transported; as has been observed, by the counsel of 
the boat, these goods might have been lost by the perils of 
the water, &c., which are usually excepted. The terms of 
the contract, as to the re.shipment, are not set out; whether 
the Lilly, on board of which the goods were shipped at 
Pittsburg, might not be liable to the owner of the goods, and 
the Detroit answerable over to the Lilly, does not appear. 
The twenty-first section of the act, under which this action 
is brought, requires, that all actions against a boat or vessel, 
under the provisions of this act, shall be commenced and 
sued within six months after the cause of such action shall 
have accrued. Although, the complainant ought not to be 
confined to proving that the cause of action accrued on the 
particular day that may be named in the complaint, yet some 
time ought to betlaid in the complaint, at least, as a date of 
the contract, to direct the attention of the defendant, so as 
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“or °° enable him to ascertain whether he is annoyed*by: a stale 
— _, demand. It would have satisfied the law if the party had 
Perpet tual Te. related, with a moderate degree of certainty, who were the 

sence narties 10 this contract; whieti § it was entered into; the terms, 


eam boat '&e, "The complaint appears to be entire!y deficient im the 
— requisites of a correct statement of the cause of action. {t 

_A complaint should properly have begun with a statement of the contract 
ied against with the Lilly, at Pittsbur g; the quantity of goods delivered, 


@ steam boat, 


der the act aud so many bales, boxes, ‘&e3 the time and terms of deliv. 
cerning ery; that part of the contract which authorized the Lilly to 


boats and 


vessels,” for transfer the freight to the Detroit, &c. Then the breaci 
sual--perform- : ; rv 
might have bien assigned. As the complaint is framed, it 


ice Of a con- 
tract of at- does not so clearly appear what right the company has to be 
reighiment 
or the deliv. plaintiffin this action, or to sue in its own name, on a con- 


ible’ — tract which must have been made with others. Regard to 
should se > 


th the pro- the rights of the defendants, ought to have induced the plain- 


cr parties, os : var 
tate with, tifls to state where as well as when this loss took place, if i 
homthe con- could have been done; as for instance, on board of whic! 
ract Was ~ . 

boat, ifthe character of the loss were such as to enable the 


nade—the 


terms of the plaintiff to state it. 
conutract— 


shen it was The judgment of the circuit court was not then, in my 


nt 1 i 
the saa a opinion, erroneous, in sustaining the demurrer to the plain- 


goods wr tiff’s complaint. The other members of this court coneur- 


\veredg; and, i ch 3 : 

should also ingin this opinion, the judgment of that court is affirmed. 

snow that the suit was commenced within six months after the cause of action ac 
cued: otherwise, the complaint does not ‘‘set forth the plaintiff’s demand. in ail its 


particulare,”’ as required by the 4th section of the above act. 
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Moore v. Banx or tne Strate or Missourt. “eo 


When an officer performs any ‘act in pursuance of aduty enjoined on FO bE 
him by law, his official statement of its performance, is evidence ions 
thereof; therefore, the protest of a notary public of a negotiable pro- vs. 
missory note, stating that such note was presented for payment, Bank of the 
&c., is evidence of the facts stated in such protest Stele of Mie: 


Appéal from the circuit court of St. Louis county. won 

Gamble for Appellant. 

Ist. Presentment was necessary, in this case, to charge 

‘he defendant Moore as endorser. Chitty on bills, 262, 402. 

2nd. Protest of a promissory note, or inland bill of ex- 

hange, is altogether superrogatory and is not evidence of 

the facts stated in it. Chitty on bills 218. 6 Wheaton 146, 

572. 8 Wheaton 326. 

Bowlin for Appollee. 

But two isolated questions arise, to wit: Was the protest 


{ the notary evidence of demand? Wasa demand neces- 
apy ? 
sary ! 


In support of the position that it was, the appellee relies 
ipon the case of Drosser vs. Clemens decided in this court. 
‘th vol. Mo. decisions page 52. 


On a negotiable note under the statute, made payable 
it a specified place, as the Bank of the State of Missou- 
ri, a demand is not necessary. The maker should have gone, 
and taken up his note within the banking hours, on the last 
tay of payment. 

In support of this see 6 Massachusetts Reports 524. 12th 
ditto 416, and 17th ditto 449, top paging. Bank charter sec. 
29. Session acts of 1836-7. 

Opinion of the Court delivered by Tompkins Judge. 

The Bank sued Moore in the circuit court, and judgment 
was there given against Moore, to reverse which he appeals 
to this court. © 

The evidence preserved in the bill of exceptions is, that 
on the 24th of October 1827, one Wilcox made his note 
to be paid to the order of one Stine, negotiable and payable, 
at the Bank of the State of Missouri. The note was endor- 
sed by Stine to Moore, and by Moore to the Bank, and pro- 
tested for non-payment. A witness on the part of plaintiff 
proved, that he acted as clerk for the notary public: that it 
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may eax was his business to give notice to endorsers of the {dishonor 
* of notes; that he had no distinct recollection of the fact of 
Moore giving notice to the defendant, Moore, of the dishonor of 


Biel at rw this note, but he believed, from his practice in all like cases, 
State of Mis. that he had given Mr. Moore notice, either by leaving the 
“or notice at his place of residence, or at the post office in the 
city of St. Louis, the day after the note was protested: that 
Moore lives out of the corporate limits of the City of St. 
Louis, and that his practice is, when the endorser lives with- 
out the limits of the corporation, to leave the same at the 
post office in the city. He also testified, that he knew noth- 
ing of the fact of the note being presented for payment at 
the Bank of Missouri. The plaintiff offered the protest of 
the note in evidence, and the defendant objected to its ad- 
mission, but his objections being over ruled, it was given in 
evidence. The defendant then moved the court to decide, 
that there was no evidence of the note having been present- 
ed at the Bank for payment; the court refused to decide this, 
and the defendant excepted. 

The objection is, that the protest is not evidence of the 
note being presented at the Bank for payment. By the 
sixth section of the act concerning bonds and notes, found 
in the digest of 1835, such notes as this sued on here, are de- 
clared to have the same effect, and to be negotiable in like 
manner, as in cases of inland bills of exchange. By 7th sec- 
tion of the act concerning bills of exchange page 96, of the 
digest of 1835; it is provided, that inland bills of exchange, 
not paid according to the terms thereof, may be protested 
and damages recovered. 

Whenanof. it isa principle of law, admitted universally, and acted 
ficer performs on at this term of this court in the case of Guerno vs. Janis, 
seem of that when an officer performs any act in pursuance of a du- 
; Pp n° ty enjoined on him by law, his act, thus performed, proves 
law, hisoffici- itself. See, to the same purpose, the case of Ronkendorf vs. 
“- get Taylors lessee, (4 Peters R. 349, where it was. decided, that 
mance, is evi- the official tax books of the eorporation of Washington City,. 
dence thereof: : 2 : 
therefore, the made up by the Register, from the original returnsor lists 
protest of a of the assessor laid before the court of appeals—he being em- 


notary public ‘ 
ofa negotia- powered, by the ordinances of the corporation, to correct 
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the valuations made by the assessors, are evidence. But ™4¥ tssx 
moreover, this note is endorsed by Moore, and the Bank ll 
has sued on it as its own property, as it might well do, for it Moore 

is endorsed in blank, and the blank may be filled as the bank , 14°67 the 
pleases; and the 29th section of the act to charter the Bank pote, a Mis- 
provides, that all bills and notes, whether under seal or oth- 

erwise, at any time discounted by the Bank, shall be placed ph sage 
upon the same feoting as foreign bills of exchange, so that <7, ting that such 
the like remedy shall be had for the recovery, against the Bt? wae pre: 


sented for 
drawer or endorser thereof, and with like effect, except se payment &c. 


far as relates to damages. A part of the rewedy, as I un-th0 facts ate. 
derstand the law, is that notes may be protested, and the — 
protest be, as in cases of foreign bills of exchange, evidence i 
of the presentment for payment. The protest states that 
the note was presented at the Bank for payment where the 
note was payable, and this in my opinion, was sufficient ev- 
idence of presentment. 
The judgment of the circuit court ought then, in my opin- 
ion, to be affirmed, and Judge Napton concurring in this. 
opinion, it is affirmed. 


McGirk Judge. 
In this case I am not prepared at this time to give an 
opinion. 


Campen & Co. v. Sream Boat Groreta. 


1. In a complaint filed against a steam boat for mal-performance of the 
contract of affreightment, for the transportation and delivery of pro 
perty, the description of the property need not be more particular, 
than the description of the same contained in the bill of lading. 

3. It is mo objection tothe complaint, that the subject matter thereof, 
is stated in different ways, so as to suit the evidence the plaintiff 
may be able to produce. 

3. The complaint may be amended like a common law deabitittin; and, 
it is the duty of the court to grant permission to. amend, a8 in ordi- 
nary cases at common law. 


Error to the circuit court of St. Louis county. 
Bogy and Hunton for Plaintiff. ; 
By the record and assignment of errors in this case, these. 


two questions are presented for the consideration of this 
court:, 
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"8 TrRM = Ist. Is the complaint against the boat defective or insufii- 
* cient, either in form or substance ? 


a 


Campden&co 2nd.’ Did the court err in rescinding its order granting 


ctearn boat leave to the plaintiff to amend; or in other words, can a 
Georgia. complaint under the statute against a steam boat be amen- 
ded? 

Ist. By the statute authorising proceedings against steam 
boats, it is required, that the complaint shall set forth the 
plaintiffs demand in all its particulars, and on whose account 
the same accrued. and shall ‘be verified by affidavit. See 
Mo. Statutes page 103. 

In this complaint there has been a compliance with all 
these requisitions. The particulars of the demand are set 
forth. 

2nd. Even if it be conceded, that the complaint is defec- 
tive, surely the plaintiffs, on this application, should have 
had leave to amend. See session acts 1838 and 9, page 14, 
section 6. 

Drake and Engle for Def’ts. 


The defendant contends, that the circuit court was right, 
1a the first place, in sustaining the demurrer, and afterwards 
in rescinding the leave to amend, and entering judgment on 
the demurrer. ° 

In support of the first position, the causes of special demur- 
rer, set out in the record, are relied on here. 

First. That the complaint purporting to contain a cause 
of action against the boat, contains only acause of action 
against the master. 

Second. That the complaint purporting to set out the de- 
mand of the plaintiffs, “in all its particulars,” does not so 
setit out, but sets it out in general terms, contrary to the 
requirement of the statute. See act first mentioned, Revi- 
sed Code, p. 102, § 4. 

Third. That the complaint, being sworn to by one of the 
plaintiffs, contains three counts, each repugnant to, and !n- 
consistent with the others. 

Fourth. That the complaint and the affidavit subjoined 
are repugnant to and inconsistent with each other, for that tle 
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amount of damages laid in the complaint ‘is different from te 
and greater than that sworn to in the affidavit. Rs 4 
Fifth. That the complaint and the warrant thereon issu- Camden & cp: 
edare repugnant to and inconsistent with each other, be- ....*". 
eause the damages laid in the complaint are greater than Georgia 
the amount stated in the warrant. 
Sixth. That the complaint contains no cause of action 
against the Boat, for that there is. no contract of affreight- 
ment alledged to have been entered into by the master, own- 
er, agent or consignee of the boat for and on_ her behalf, for 
the non-performance of which the said boat is liable in. this 
form of action. First sect.of the 6th art. of the practice act 
(Rev. Code p. 467.) 
Opinion of the Court delivered by Tompkins Judge. 
Camden & Co., under the provisions of the act of 19th 
of March 1835, p. 102, of the digest of that year, commen- 
ced their action against the steam boat Georgia in. the cir- 
cuit court of St. Louis county, and that court having given 
judgment against them, they prosecute their writ of error 
to reverse that judgment. 
Vhe first count in the declaration. contains a statement, 
that the master and commander of the steam boat Georgia, 
lying at Pittsburg, received on board of said boat, 16 bales 
of dry goods, one bale of dry goods, one cask hard ware, 
one box of shoes, four band boxes, and one trunk, all in 
good order, &c. to be conveyed and safely delivered at St. 
Louis, to said Camden & Co., the unavoidable dangers of 
the river navigation and fire excepted; and that the said 
Short did deliver a. part of said goods, &c., at St, Louis, 
but did not take care of, and safely and securely convey the 
residue of said goods and merchandize, on board of said 
steam: boat as aforesaid, from Pittsburg to St, Louis, and de- 
liver the same to the plaintiffs, but that the remaining, part 
of said goods &c.,. of the value of one thousand. dollars, was 
wholly lost. 
In the second count it is ‘Stated, that the plaintiffs caused 
to be delivered to. said Short,,on-board of said boat,. divers 
other goods and: merchandize. of..the dike number, quantity, 
quality description and value as those in the fiyst count mep- 
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Rune tioned, to be taken care of, &c., delivered to the plaintiffs 
; “__, at St. Louis} and that said Short took so little care of said 
Gemden § co. goods, &c., that the said goods, being of the value aforesaid, 
Steam boat Were wholly lost to the plaintiffs, dec. 


Georgia. 


In the third count it is stated, that in consideration that 
the said Short, at his special instance and request, had the 
care and custody of divers goods and merchandize of the 
said plaintiffs, to wit: goods and merchandize of the like 
number, quantity, quality, description and value, as those in 
the first count mentioned, he the said Short undertook, &c., 
to take due and proper care thereof, but took so little care 
that the said goods, éc., were taken and abstracted from the 
boxes, &c., and wholly lost to the said plaintiffs, to their 
damage of one thousand dollars, &c. 

The act above mentioned provides, in the second section, 
that any person having a demand against the owners of a 
boat for damages for the non-performance, or mal-perform- 
ance of a contract of aifreightment, or of any contract touch- 
ing the transportation of property instead of proceeding 
against the master, owner, agent or consignee of the boat, 
may at his option, institute suit against such boat by name. 
In the fourth section the act provides, that the complaint 
shall set forth the plaintiff’s demand in all its particulars, and 
on whose account the same accrued; it shall be verified by 
affidavit either of the plaintiff or of some credible person for 
him, and shall stand in lieu of a declaration. 

To this declaration a demurrer was filed; the plaintiffs ap- 
plied for leave to amend; leave was given them, and the or- 
der of court granting the leave to amend was rescinded, and 
on demurrer the judgment of the court was given for the de- 
fendant. To sustain his demurrer, the defendant in error 
contends: Ist. That the complaint, purporting to set out 
the demand of the plaintiff’s in all its particulars, does not so 
set it out; but sets it out in general terms, contrary to the 
requirement of the statute. 2d. That the complaint being 
sworn to by one of the plaintiff's contains three counts, each 
repugnant to, and inconsistent with the other. 3d. That 
the circuit court committed no error in rescinding the order 
granting leave to amend. 
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Ist. The first ebjection urged against the declaration “edo, 
seems, for any thing appearing on the record, to be of no , ce 
force, so far as it concerns the first count in the declaration. Camden & co. 
In that count it is stated that Short received on board 16 gtear boat 
bales of dry goods, and 1 bale of goods, one cask of hardware, ©¢orgie. 
onebox shoes, four band boxes, and one trunk. It could an- jp a compi't 
swer no good purpose to the defendant to have any state- “led against a 

° steam boat for 
ment more particular than that of the number of boxes &c. mal- perform- 
delivered to.him. If the steam boat proves that the boxes, {p°® o1* co" 
&c. were delivered by it in such order as they were receiv- Solemn, 
ed, it has proved all that is necessary to throw the burthen selina 
of proving special damage on the complainant. Itcan never ‘€¢livery of 

Z . property, the 

be expected that the agents of a boat can or will examine description of 

the contents of a box or package of goods, which they un- ‘"e , Property 

dertake to transport; it would avail them nothing then, to more particu- 

‘ ° lar than the 

state in the complaint the contents of such box or package. description of 

The plaintiffs will be compelled to resort to testimony to the same con- 

: ~ tained in the 

prove the contents of such box or package when delivered to bil! of lading. 
the boat, and the quantity deficient or damaged when deliv- 
ered tothem. The complaint then appears to be sufficiently 

particular. 

The second objection, viz. that the complaint swornjto, 
contains three counts, each inconsistent and repugnant to 
the others is, in my opinion, equally unfounded. The act 
requires that the complaint shall be verified by affidavit. 

The substance of the complaint is the amount of damages 
claimed. I can see no reason why a plaintiff should be barred 
of the usual privilege of stating his injury in different man- It is no ob- 
ners, to suit the evidence he may be able to produce. ome, 
the most honest and diligent may be deceived as to what he _— = 
may be able to prove. Every plaintiff knows, that he CAN- thereof in sta- 
not honestly prefer a claim for a greater number of boxes, te¢ i» differ’t 

° ‘ = ; ways, so as to 
&c. than he delivered, ,and, therefore, he is required to set suit the evi. 
forth the complaint in all its particulars, as he may be able Seka. ky 
to prove; and not to complain of the defendant bucause he ve oo to 

‘ . e. 

does not deliver twice as many boxes, &c. as were re- "°°" 
ceived on board of the boat. But every plaintiff cannot 
conveniently, or rather without great inconvenience, know 


how much damage he may have sustained by the negligence 
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may term of the agents of the boats, when the goods have been dam- 

ay uged; or, in many instances, when boxes have been opened, 

Camden & co. anil i in whole or in partemptied. The essential thing is that 

steam boat ‘h¢ plaintiff do not swear to too much damage; to enable the 

Georgia. defendant to prepare for his defence, it cannot be material 

that the plaintiff should set forth his demand, in the com- 

plaint, more particularly than the several parts and parcels 

thereof are enumerated in the bill oflading. We have every 

reason to believe that the complaint, or declayation, in this 

case, is as particular as the bill of lading. It is then suffi- 

ciently particular; that is, the statement of the cause of ac. 

tion, is sufficiently minute and particular to comply with the 
requisitions of the Statute. 

In the second and third counts the subject matter is thus 
stated: divers other goods and merchandize, to wit, goods 
and merchandize of the like number, quantity, quality, de- 
scription and value as those in the first count mentioned. 
There is in the first count no statement either of the number 
or quality of merchandize; indeed, 1 do not well understand 
how the term “number” could be applied to goods and mer - 
chandize. If it had been stated in the second and third 
counts, that the master and commander had received on 
board, &e. divers other goods and merchandize, to wit, 16 
other bales of dry goods, &c., as in the first count, the state- 
nent would, in my opinion, have been well enough made. 
But he has not done so. The demurrer to the declaration 
in this case is general, and may be sustained as to part of the 
pleadings demurred to, and overruled as to the residue, as if 
a separate demurrer had been filed te each p'eading so de- 
murred to. See 16th section of the 3d article of the digest 
of 1835, p.459. The demurrer then will be sustained as to 

The com- the second and third-counts, and overruled as to the first. 
wre ty As tothe third point, to wit, the rescinding of order of 


aincn led like 


rh: Tale court granting leave to amend, no reason is seen why a com- 
eclaratron; 

and, it is the plaimt of this kind should not, be amended like}a common de- 
duty of the 

swaretenteal elaration. » The court should; have granted, that, permission, 
pe ee ion to asin ordinary, ceases at common law... As, the.case is decided 
amen as in 


ordinary cases OM @NOther point, it is useless to say more.on,thishead. The 
st cum'n low. judgment of the | circuit court is reversed, and, the cause is 
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remanded, with leave to the plaintiff to amend his complaint a wae 


if he wish to do so, a 
Opinion of McGirk Judge. Camden & co. 
Iam of opinion, that the leave to amend ought to have .,..**,., 
been allowed. Iam of opinion, also, that the first count is Georgia. 
well encugh except as to the breach, and that that should 
have been at least as special, as to the goods not delivered, 
as the bill of lading is. { concur in reversing the judgment. 
Opinion of Napton Judge, dissenting. 
The act for the recovery of demands against boats and 
vessels provides, that the plaintiff shall file a complaint se’- 
ting forth his demand in all its particulars, and this com- 
plaint must be verified by affidavit. The object of this act 
seems to be, tu require something more definite than a mere 
formal declaration, something more analagous to a bill f 
particulars. It was designed that a simple statement of the 
facts should be made, as they existed.° The complaint of the 
Messrs Camden is nothing more than an oidinary declara- 
tion, minute enough certainly, but containing three differ- 
ent counts, describing different and inconsistent facts. In 
the first count, the charge’is, that a part of the packages, 
boxes, &&c. were delivered according to contract, and the re- 
mainder lost. In the second and third count, the charge is, 
that all the boxes and packages therein described were lost, 
or not delivered accordiag to contract. 
This statement thus containing two distinct and inconsis- 
tent charges is verified by the oath of the party or his agent. 
Ido not believe that the law intended to set traps for the 
unwary, by requiring them to swear to the formalities and 
inconsistencies of a common law declaration. 
Thecircuit court did not err, in my opinion, in sustaining 2 
demurrer to this complaint, nor do I perceive how thecounts 
ofa complaint sworn to, can be stricken out, or disregarded 
oramended. This is a proceeding highly remedial, and yet 
la derogation of the common law, and must be construed 
with strictness, No power to amend is given, expressly, in 
the act, and yet in the attachment law, an express provision 
was deemed necessary, to authorize amendments to an affi- 
«vit made in the proceedings under that act. ‘This also is 
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“ll term a proceeding in rem,similar to that in attachments, and 

S40. property toa large amount, and a great variety of interests 

Camden & co, are liable to be aifected by this summary proceeding. The 

Beene bene Ott must therefore be strictly complied with. The circuit 

Georgia. court did not err, in my opinion, in over ruling the plain. 
tifls application to amend. 


Brorn: rton adm’r. of Brorurnrron dec’d. v. ANDERSON. 


1, Where judginent by default has becn rendered against a garnishee, 
for failing t»> appear and enswer intcrrogatorics,—in proceedings 
under the 17th sect. of the 2d art. of the act relating to attachments 
R. C. 1535, p. 86,—the plaintiff must ostablish, by competent testi. 
wrony, the amount of the indebtedness of such garnith e to thed» 
fendint: and final judgment can only be rendered against the ga 
nisiee for the umount which he actuilly owes the defendant, and 
not for the amount whic the defendant may appear to owe to th 
plaintiff. 7 

2. Where the justice, in such case, renders final judgment against the 
gernishee for the amount of the plaintiffs demand against the dé 
fendant—without any evidence to establish the amcunt of the ir 
debtedness of the garnishee to the defendant—the judgment is it 
regular, and not cured by lapse of time. 


Error to St. Louis Circuit Court. 
Hamilton for Plaintiff. 

1. We are not too late fur this application, (2 vol. Mo.R. 
229.) Nor isthe plaintiff estopped from denying the legal 
ty of the proceedings before the justice, by having paid the 
amount of judgment. 6 Cowen 300. 10 Wendell 354. 

2. The proceedings before the justice were wh« lly irreg- 
viar, null and void. R.C. 84, sec. 3. R. CO. 86, sec. 1%. | 
Pet. U.S.C. C. Reports 30,36 10 Wheat. 192. 2 Crand 
445, 2 Mass. 213. 5 Han. and Johns. 13°. 

Bowlin for Def’t. in error. 

The defendant in error relies upon the statute regulati 
apreals from justices courts. The 2nd section of the St 
article, “but no appeal can be taken to a judgment by default 
unless, within ten days after rendering such judgment, a 
plication shall have been made to the justice, by the pa 
agcrieved, to set the satre aside, and such application sh 
have been refused.” 





THIRD JUDICIAL DISTRICT. 389 


Sec. 3rd. “No appeal shall be allowed in any case, ™av 
unless the following requisites be complied with: Ist. The | ~~" 
appeal must be made within ten days after judgment render- Brotherton 
ed; or, when the judgment is by de!ault, within ten days af- ri fA 
ter the refusal o/ the justice to setaside the defaultand grant ve. 

‘ Anderson~ 
anew trial. 
Opinion of the Court Delivered by. Tompkins Judge. 

On the filth day of August, in the vear 18:7, the said John 
J. Anderson commenced an action before Joseph Walsh, a 
justice of the peace of St. Louis county, against J. Snow- 
den Hopkin-, by attachment,and James Brotherton, in his 
life tim2, was summoned as garnishee. 

The suit was foun Jed on a note for $143.55... On the day 
of trizl, Brotherton not appearing, the juitice entered up 
judgment against bim for the amount of ‘the note. Execu- 
tion was issued against Brotherton, and on the 27th day of 
September 1837, the execution was returned satisfied. On 
the 39th day of July 1833, the said James Brotherton de- 
parted this life. and Marshail Brotherton, the pliintiff in this 
proveadinz, became his admini-trator. On 30thof April, 
1839, Marsha!l Brotherton, administrator of sa‘d- James 
Brotherton dec’d, having given notice to the said John J. 
Anderson, moved the justice to set aside the judgement, giv- 
enasa‘oresaid against the said James Brotherton in his life 
time, for irregularity. The justice of the peace over ruled 
the motion, Brotherton, the administrator, prayed an appeal 
which was refused; and having stated these matters, in the 
form of an affidavit, he applied to the circuit court to make 
an order to the said Walsh, to show cause why he did not 
grant an appeal in the case above mentioned:” ‘I'he court 
over ruled this motion, and the plaintiff in the motion, Bro- 
therton administrator as aforesaid, brings the cause into this 
court by writ of error. 

In cise the garnishee, being duly summoned, shall fail to 
appear at the proper time, the plaintiff may take judgment 
against him by default, which may be proceeded on to final 
sudgmenj, in like manner asin cases between plaintiff and 
detendant; or, at the option of the plaintifl; the justice shall 
attach the body of the garnishee, antil be'shall make fall and 
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at 1 direct answers to the interrogatories required to be answer- 
*_, ed. See section 17th of the act to recover debts by attach. 
Brotherton ment before justices of the peace, page 86 of the digest of 
adm'r. of 1835. To ascertsin how to proceed to final judgment, in 


Brotherton es 
va. cases between plaintiff and defendant, we must resort to the 


Anderson. act to establish justices courts, and to regulate proceedings 


therein. 
Where judg- This being a judgment by default, we must resort to the 
a by de- fifth article of that act. By the first clause, of the first sec 
faulthas been . . ‘ in 
rendered a- tion, of that article, if the suit be founded on an instrument 
ce of writing, &c., and the piaintifis demand be liquidated, 
failing to ap. judgment is given for what shall appear to be due by that 
and interveg- instrument. But the second clause of that section provides, 
atories,—iu that if the suit be not founded on an instrument of writing, 


Rader the c., and the plaintiff appears in person, or by his agent, the 


a at justice shall proceed to hear his allegations and proofs, and 
the act rels- shall determine the cause as the very right thereof shall ap- 
an cs! pear from the testimony; and if it appear from the testimo- 
tee pei mere ny, that the plaintiff is entitled to recover, judgment shall 
must estab- be rendered by default against the defendant, for so much as 
oor tn 4 ati, the testimony shows the plaintiff entitled to, with costs, see 
mony, the e- page 359 of the digest of 1835. But on the part of Ander- 
mount of the <4, the defendant in this motion, it is contended, that the 
— — met judgment ought te be given against a garnishee, in a judg- 
defendant: ment by a default, for the full amount that the defendant 
pon be can ay appear to owe to the plaintiff; and the plaintiffs de- 
only be rend- mand being founded on a note, that Brotherton ought to be 


d agai 3 . 
mw pernidedl adjudged to pay the amount of the note, otherwise no person 


forthe a- — summoned asa garnishee, would appear in obedience to tho 
mount which , oe 

he actually writ. ‘The argument proceeds upon the supposition of much 
— ber vice in the community, and the necessity of imposing a her 
not for the a- vy penalty on the garnishee, for the interest of the plaintif 


mount wick jn thé action. It is not reasonable to suppose, that the leg: 
mg sopee islative body would require a garnishee, who perhaps owes 
plaintiff. | but tendollars to the defendant, in attachment to haves 
judgment by default rendered against him for $143, merely 
because he failed to appear in obedience to the sammons.— 
If indeed the plaintitis have no evidence to establish the i 


debtedness of the garnishee to the defendant in their attach- 
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ment, and still believe that the garnishee is indebted, he may ™¥ Teas 
apply to the justice to attach the body of the garnishee, till 
he shall make full and directanswers. See section 17 of the 

law of attachments before justices, page 86 of the digest of Bootherton 


; dm’r of 
1835. Brotherton 


The docket of the justice showsa judgment irregularly 4 1.)¢;son, 
obtained by the plaintiff in the attachment, against the gar- 


* = 70 Saad: 8 ° Where the 
nishee, such an ii regularity is not cured by lapse of time.— 5 tice, a 
Such being the opinion of this court on this point, it becomes such case, 


j . renders final 
useless tu consider other points made by the counsel of Bro- jadgment a 


therton, the plairtiff in this motion. The circuit court will ane - 
make an order to the justice, to allow the appeal from hi: the umount 


decision on the motion of Marshall Brotherton, adm’r por Bees 
James Brotherto1; to set aside the judgment by default, a;.inst tho 
a taal sand b Pa gale: Sips ; dcfendant— 
which was eatered up by said justice against said James Bro- wishout any 
therton in his life time, summoned as garnishee as above ¢/idence to 
; P : " establish the 
mentioned, or, to show cause to the contrary. Such is the amount of tke 


opinion of the Supreme Court. py aprend 
theo to the defendant; the judgment is irrogular, and not.cured by lapse of time. 
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MAY TERM Arwoop vs. Lewis. 


1840. 


et Lp ee Action founded upon two promiss*ry notes executed by defendant to 
Atwood plaintiff, payable at one and two years. Plea: that, ut the time of 
vs. the execution of the n.tes, plaintiff entered into a written agree. 
Lewis. ment with defendant, that if, at th: time of the maturity of the 
notes, it should not be conve: ient for the defendant to pay the same, 
plaintiff sheuld wait the convenience of de’endant; in consideration 
of which, defendant agreed to psy interest; end tht it was not 
convenient for defendint to pay. Held, to be no har to the action; 
and, that if defendant hid sustained any dumage, ly being ccmpell. 
ed to pay before it was commenced, he must sue upon the agreement. 

(McGirk Judge, Cissenting on this point.) 

2. The plaintiff, in his demurrer to the defendant’s plea, omitted to crave 
oyer of the agreement, of which profert was made in the plea; 
the circuit court permitted him to correct the mistike by interlining 
the demurrer. Held, that the court did not err, in this revpect, as 
this was notamendment of the dcmurrer, Lut rather, <n interlinea. 
tion of a pirt of the record, which had been ecrelessly cmitted be- 
fere the demurrer was fled, which did no injury to the defendent, 
es he happened to have the instrument in ccurt. 


Appeal from the Circuit Court of St. Louis county. 
Hamilton for Plaintiff. 


1. A demurrer connot be amended. It is believed there 
is but one instance on record, in which it was ever attempt 
el. Maynard vs. Hoy kins, Say 46. This is manifest upon 
principle. The party canrot thus be permitted to change 
under or dey art from the grounds of demurrer as originally 
taken. An improper grant of over docs not affect a case in 
which it is granted. Wright’s Reports 10. The oyer fur. 
nished has not been made an available feature in the record, 
as it does not appear cn the face of the plaintiffs own plead 
ing, | Chitty, 465. It being accidentally incorporated into 
the record does not make ita part of the pleadings. The 
princip::] causes of demurrer specified, there‘ore, do not ap- 
ply. 

2. The second plea contains a good defence, Chitty on 
Bills, 161, 162. 

3. The third pleais valid. Chitty on bills, 164. 1 Wen- 
dell, 317. : 

4. The plaintiff's declaration is bad, petition and summons 
isnot the remedy. R. C. 105, Sec. 7. 

5. The agreement was conditional; Kirby’s. Reports, 364 
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It was made'to depend updn the defendant’s ability or con- ™4¥, TERM 


venience to pay. This must ce shown. VJohns, 36. 17 : 


en rn! 
Wendell, 419. Atwood 


¢, If the oyer be spread upon the record so-asatall to 
be brought to the notice of the court, it was sufficie 1 to have 
stown the court that interest was not due by the contract. 
except apon the condition set forth. ‘Fhe court allowed in- 
terest in full, 

7. But supposing the oyer to have been regulaily ordered, 
and that the plaintiff had made ita part of his; icadings; the 
1, 2, 3, and 4th cause of demurrer do not apy ly, inasmuch, 
aswe do not proceed for.the penalty under the agreement. 
We set forth a cundition, making part of the original con- 
tract, in the one } lea, and in the other, an agreement for a 
valuible coasideration to extend the time-of payment. That 
the performance of these is secured by a penalty, does not 
convert the de'ence into a proceeding to enforce that peual- 
ty. We show an agreement differing from that upon which 
the plaintiff brings suit, or so modifying or quali‘ying its 
termsas to.enable us to insist that he is premature in suing 
for the recovery of the amount of the notes. 5. ‘This spe- 
cilication does not apy ly, for the same reason that the plains 
ifcrroneously regards the defence as an effort to enforce 
the penalty. 6. The } leas go to the whole action, in alleging 
that which shows the debt is not yet due. The de‘eadant 
hisa right to set up the agreement by way of defence. 6 
Wendell 291. 7. Itis an admitted principle, that it is not 
suficieat merely to allege quid duplex et caret forma, tut 
the point thatis so must be precisely jointed out. 8. The 
convenience or ability of the de‘endant ‘to pry is the issue 
tendered. If part of the contract, this must Le shown. 7 
ohu:, 36. 17 Wendell, 419, already re‘erved to.. 9. If the 
leas be contradictory and inconsi.tent, the statute furnishes 
bremedy. R.C. 459, sec. 24. ' 

Darby for Defendant. 

In looking into the record in this case, it will be seen that 
he only question to be decided is, whether the circuit court 
red in sustaining the demurrer to the second and third 
leas of the defendant. 
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These pleas are manifestly defective on general demurrer, 

The second plea is defective for want of certainty as to 
time and amount. Stephen on pleading p. 341. Comyns 
Digest pleader, c. 19. Denison vs. Richardson, 14 East, p, 
291. Stephen’s pleading, p. 345. The plea, therefore, 
should have stated specifically that the plaintiff did wait with 
the defendant after the said notes became due, from a certaix 
day tobe named in the plea, to a definite period alvo to be 
named, and that the interest at six per cent on said notes 
amounted to a sum certain to be specified, which sum he, 
the said defendant, paid to the said plaintiff; for without this, 
there can be no traverse of the fact. Cowper’s Reports, 2 
vol. Carlisle vs. Keas, p. 671. 6 Term Reports, Grimwood 
vs. Barnett, 460. 

In ; leading the performance of a condition or covenant, 
the party must not plead generally that he performed the 
covenant or condition, but must show specifically the ‘im, 
pli’, and manner of performance. Stephen’s pleadings p. 
35z. side paging; same page 427 side paging; same 448, Co- 
min. Dige:t; Pleader (E. 36.) 1 Saunders 28, N.(2.) 4 Term 
Reports 40. 6 Johns. 63,2. Saunder’s Rep, 127. & Chit- 
ty 478. 

The pleas are not susceptible of any issue, and in fact, no 
issue material to the cause, is, or could be made to these 
pleas; the very object and intention of all pleadings, and 
without which, no plea is good. Chitty’s Pleadings p. 474; 
6 Johns. 63. Gould’s vleading page 357, 18 Johns. Reports 
page 2S, Hallet vs. Helms. See also 1 Chitty Pl. p. 510; 1 
Saunders Reports 28, note 3. 

A plea in bar of the plaintiffs action must be certain toa 
common intent, and direct, and positivein the facts set forth, 
stating them with all necessary certainty. Van Ness vs. 
Hamilton, 19 Johus. Rep. p. 349; 2 Condensed Reps. U. 8 
The U.S. vs. Gurney, page 132. 

It is not a good plea for the defendant to state, that he 
paid a sum certain, without averring it to be the sum due. 
The amendnent did not affect the pleas. But the granting 
of this amendment was no error. Ist section of 6th article 
of practice at law p. 467. Atwood vs. Gillespie 4 vol. Mis- 
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souri Decisions page 425. Wilkinson vs. Blackmel 4 vol. p. ™A¥, 2am 


428. Revised Code, page 459, sec 20. Statute of 1825, p. 
627. Singleton vs. Mann, 3 vol. Mo. Decisions, page 464. 
1 vol. Decisions of Missouri, page 318, Bellissime vs. M’Coy. 
McCallister vs. Mullanphy, 3 vol. Missouri Decisions, page 
38. Johnson vs. White, page 223, 2 vol. Mo. Decisions. 1 
vol. Miss. Reports, Simonds vs. Beauchamp, p. 589. Crump 
vs. Mead et. al. 3 vol. Mo. Reports page 233. 2 Condensed 
Reports &. C. U.S. Young vs. Breston, 98. 5 vol. cond. Rep. 
Tayloe vs. ‘I. & S. Sandiford page 210. 

There is no error, and the whole case seems to have been 
decided a cording to the right and justice of the cause, and 
the judgment of the circuit court should therefore be affirined. 

Opinion of the Court delivered by Tompkins Judge. 

Lewis broag!it his action against Atwood in the circuit 
court of St. Louis county, where he obtained a judgment, to 
reverse Whicii Atwood appeals to this court. 

The action is founded on two notes, the one dated the 24th 
May, 1836, {cr $1023 33, payable two years after date, the 
other, for the same sum, payuble three years after date. 

The defendant ; leaded three pleas: Ist, nil debet; 2d, that 
at the time he executed the said notes, and before the deliv- 
ery thereof to the plaintiff, he, the said plaintiff, stipulated 
and agreed with the said defendant, bv a written instrument 
of the same date with the said notes, of which profert is made, 
that i!, at the time of the maturity of the said notes, it should 
not be conveuient for the defendant to pay the same, the 
plaintiff would wait the convenience of the defendant to pay; 
in consideration of which, the defendant also, by said agree- 
ment, promised to pay the plaintiff at the rate of six per cent 
per year upon the amount of the said notes, four such time as 
the said plaintiff should wait ‘or the payment of the said 
notes after they should fall due, which interest the defendant 
avers he has aid; and that when the notes became due, it 
was not convenient for him to pay the same, &c. 

The third plea is the same as the first, except, that it 1s 
averred, that the agreement was entered into after the exe- 
cution and delivery of the two notes. The plaintiff demur- 
red to the second and third pleas; and on a subsequent day, 


Atwood 
va. 
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he obtained leave to amend his plea*iig:, in the cave, by 
craving oyer of the instrament of which profert was made. 
The agreement is, that whereas the said Atwood has execu- 
ted his three promissory notes to the said Lewis at one, twe, 
and three vear’, for the payment each of $1023 33; and 
whereas said Atwood has se-ured to said Lewis the payment 
of s.id notes, by mortgage on real estate, the said Lewis 
agree; that at the time of the said notes falling due, if it is 
not convenient for said Atwood immediately to pay the same, 
that he, the said Lewis, will wait the convenience of the said 
Atwood; and jn consideration thereo’, the said Atwood 
agrees to pay the said Lewis interest at the rate of six per 
centrm, upon the amount of the nctes, for such time as the 
said Lewis may wait for the payment, after they become 
due, &c. The leas, it, perhaps, may be nece:sary to ob- 
serve, each contained an averment that when the notes bee 
came due, it was incunvenient to the de‘endant to pay, and 
still continued to be so, at the time when, &c. The counsel 
for the de‘endant relies on the case of Miller ord others vs. 
Holbrock, Ist Wendel 317, to sustain the sesond aad third 
pleas. In that cace the action was assumpsit on a promisso- 
ry note for $1093, and it also contained a count for goods 
sold and delivered: | lea, general issue. On the trial of the 
cause, after proof of making the note, the defendant ollered 
to reve, that previous to the note becoming due, it was 
agreed by the plaintifs to extend the time of payment, in 
consideration of the defeadant agreeing to pay $230 when 
the note should fall due, and giving his ncte for the balance; 
that the de’endant, when the note did beccme due, did pay 
to the plaintiffs the sum of $299, and offered his notes for 
the bulance, pursuant to the agreement; that the ;luotifis 
took the money, but refused 10 accept the notes; that the 
defendant then required of the plaintiffs to return the money, 
which they refused to do, and commenced this suit. The 
court said, the bill of exceptions is frivolous, and the plain- 
tiffs are entitled to judgment. The court go on then to say, 
that in Keating vs. Price, the defendant was allowed to avail 
himself of such an agreement, but it is to be presumed that 
in that case, it appeared that the promise to enlarge the time 
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of performance, was founded on a good and sufficisnt con- ™*¥ TERM. 


sideration, and none such appeared in that case. For any ‘ 
thine decided in that case we are left free to decide this case Atwood 


. . ‘“ ¢ ve. 
on its merit:,as they preset t themselvesto our own discretion. — Lewis. 


The defendant, in the cause before this court, assumes to pay 
the notes on a given day, and the plaintif enters into ano- 
ther agrecment with the de’endant to wait with him,i', whe 
the note: be-ame due, he shall not find it convenient to pay, 
the de’en lint paying interest. 
It is impossible for the plaintiff ever to prove when it may 
suit the convenience of the defendant to pay, and if he be a Prepares 


dishonest man, he will never admit that it suits his convent- promissory 
PAs. oe 7 eget } rr ne notes execu. 
ence to pay. It is most evident, that the | laintiff did not, pea py defen: 
by that agreement, intend to give the defendant his livetime 4 sat t. Pisie- 
> ~ . J it, payahie 
to pay the money in; and ke has no means afforded him toat one and 
¥ ks . . " ’ two ycars 
rove the s convenie * the end: " bik 
pro et it it is convenient for the de’end int toyay. The pre that at 
defendant then must pay the money according to the terms the t'me of 
r t! 4 bane 2 | . | h: repent, Pe. | : ’ I; : é | hej ‘ the execution 
of the notes, and @ he has sustained any damage, by beinz .; the notes, 
compelled to pay before it was convenienttor him to pay, P's af ary 
: ‘ * “tered into a 
he must sue on the contract, and havea jury to ascertain the writt nagree- 
ee ‘mee fea BR! apne aa Gy Hy a : -  inent with do 
COMA ich he may have sustained by reason of being pagant, that 
compelled, in this action, to pay the amount of thove notes, if, st the time 
thee: whe Roe { A a ' 1, of homer 
When It was inconvenient to do so. le jury are the oniy ty f the notes 
tribunal to find the fact ef inconvenience, and the amount oft should a 
= U ie 7 sxeconven 
damages sustained in consequence of this inconvenience. fer defendant 
. . se : t» pay the 
The defendant objected to the leave given by the court to s:me,plaintif 
should wait 
é ~ the conveni- 
tendinz, thata demurrer cannot be amended, and that having ence of def't; 
failed to crave over before he de ‘red. the rlaintitf’ c it considera: 
aved to crave over beore he demurred, the | 1amitet COUN + Gy of which, 


the pliintiffte amend the jleadings by craving cyer, con- 


not a‘terwards come in and crave oyer. Ue excepted to avfendant 
‘ Ea ‘ ; ‘ : avreed t» pay 
this deci-ion of the court, in granting leave to amend by intere-t; and 
having oyer o* the instrument of which the de’eadaut in his oy ch 
plea had made profert. If any testimony had been given on for defendant 
“ é et We . to pay. Held, 
the eccasion, to be preserved in the bill of exceptions, the,, ‘yo ‘no bar 
statute directs the party how to proceed to get the bill be- ary 
. : ‘ , * and, a 
fore this court, even when the circuit court refuzes to sign defend’t had 
is hi re : » ah » hvectand. sustained any 
his bill. He must procure it to be signed by three hy-stand pron a 
ers, &c.; if then the court refuse him leave to file, because it pela —— 
ed to pay 
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“840. is untrue, he may, take affidavits, and file them with the 
clerk. The court does not say that the facts stated in the 


Atwood bill of exceptions are untrue, but that they already appear on 


Lewis, the record in the history of the caue, which it is the duty of 


; the clerk to keep in his book. This is clearly my opinion, 
Rega and if | even happen to be mistaken in that, the defendant 


he aes son already has his bill of exceptions Jegitimately before this 
upon ie ° ° . . 

actin court, for by the 23d section of the fourth article of the act 
(McGirk J. . ai Raney a . toh ¢ 

+ nrg to regulate practice at law, every court, to which an appeal 
this point.) Or writ of error is taken, shall admit, as a part of the record 


of the cause, every bill of exceptioas taken therein, upon its 
ap earing satisfactorily to such court that the truth of the 
case Is sutisfactorily stated in such bill, &c. After the plain- 


tiff had demurred to the pleas without craviag oyer, the de- 

whe a fendant could not be supposed to kee) the instrument set out 

ae to the in those pleas in court for the convenience of the plaint'ff; 
ocien at” : . or . 

plea, sorte but he did keep it, and if he had sustuined any damage by 


te crave oycr being compelled to produce it, and set it out on the record, 
of the agrec- . 


ment, of it was damnum absque injuria, a damage %; which the law 


— profert makes no account. But it is not contended that the aspect 
made in 


the plea; the of the cause is changed by making that instrument a part of 
eircuit court he re ‘d No reas hen iss hy und Ss should 
permittedh re te Fecord. O Treason then Is seen Why a manacamus s 


to correct the go to the circuit court to make that Lill of exceptions a part 
mistake by ~ 


interlining Of the record. It is true, as the defendant contends, that a 
ee weep demurrer cannot be amended; it is because a demurrer can- 
court did noi not be demurred to. Ido not, however, understand, that 


err, in this - —— a, on ; 
respect, us Caving Oye! of the demurrer is an amendment of the demur- 


this was net rer; it is rather an interlineation of a part of the record, 

an amcendm t : : ¢, } 

of the demur- Which had been carelessly omitted before the demurrer was 

td eee: Pr filed, which could do no injury to the defendant, as he hap- 
tins jpg . . . e ° 

lineation of a pened to have the instrument incourt. The circuit court then, 


artofthe re-- si ; ; Ss 
banirg mare in my opinion, committed no error either m sustaining the de- 


bad beeneare- muriers to the second and third pleas, or in allowing the 
leesly om tt d » ei . i 

before the de. plaintiff to have oyer of the instrument, of which profert 
murrer ¥'s was made in the defendant’s plea. Its judg nent is therefore 
filed, which . 

did A injury affirmed. 

to the defend- ; 

mal ay mg McGirk Judge. ; 

penedtohavo Qn the last point Iconcur. But on the question of the ef- 


the instru... Bak 
any we aM fect of the covenant, I rather think it amounts to a release of 
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action, and let the plaintiff proceed to foreclose his mortgage. 
See 2d Bac. Abr. 348, title covenant. 
Napton Judge. 

I concur in affirming the judgment—on the ground that 
the covenant here pleaded in bar did not amount toa release, 
and consequently could only be the ground of a separate 
action. 


Mauuson v. Tne Strate. 

1. In criminal trials the State may challenge, peremptorily, three jurors. 

2. Indictment for murder: the jury having retired to consider of their 
verdict, returned into court, and asked the court whether, on an 
indictment for murder, they could find the defendant guilty of man- 
slaughter only? The court told the jury, that they were the judges 
of the law and the facts: that they might find their verdict as they 
pleased, and that” when the verdict should be rendered the court 
would decide upon its validity: Held, to amount to an instruction, 
and that having been given orally, the judgment must, under the 
provisions of the act of Feb, 13, 1839, (Laws of Mo. session 1838-9, 
p. 27,) be reversed. 

3. The court adhere to their former decision, viz: that on an indict- 
ment for murder, the defendant may be convicted of manslaughter. 


Opinion of the Court delivered by McGirk Judge. 

At the May term of the circuit court for St. Charles cour- 
ty, for the year 1839, Mallison was indicted for the murder 
of one Samuel L. Holmes. The indictment contains two 
counts for murder in the first degree, as defined by the 
statute. 

Which definition is thus, “Every murder which shall 
be committed by means of poisons, or by lying in 
wait, or by anyother kind of wilful deliberate, and pre- 
meditated killing or which shall be committed in the per- 
petration or attempt to perpetrate any arson, rape, robbery, 
burglary, or other felony,shall be deemed murder in the first 
degree”—-R. Code, p. 157. 

To this indictment the defendant pleaded not guiltv. On 
the trial of which indictment, the jury returned a verdict of 
not guilty of murder, but guilty of manslaughter in the sec- 
ond degree, and assessed his punishment to four years im- 
prisonment in the penitentiary. 
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In the progress of thz proceedings the Stite was allowed 
aperemptory challenge. This was excepted to by the pris- 
oner. The 2nd point of objection is that the court gave oral 
instructions to the jury, when, by the statute, it is said, it 
should have been ia writing: and th'rd, the court re'used to 
grant the prisoner a new trial: and 4th, the court refused 
to arrest the julgment. The 2a], 3rdand dth poiat: are, in 
the arguments of counsel, again sub-divided into several 
points. Iwill proceed to examine these four peints in the 
order as stated above, with their sud-divisions as they arise. 

The first point to be considered is, did the court err inal- 
lowing the State a peremptory challenge. It is well known, 
that, at common law, the prisoner was alloweil a perempto- 
ry challenge, to be exercised at his will, pleasure, and even 
caprice. This was given in tenderaess to humin live. It 
is equally well settled, that, by the same law, the crown was 
not allowed any such challenge, but submitted to the idea 
that, on questions of this sort, the King and government of 
England, were elevated above likes, dislike:, whim: and cap- 
rices regarding any, and all the subjects of the kingdom.— 
4th B. 353. 3 Bac. Ab’nt 762. It is not pretended by the 
State’s counsel now, that the common law, a: alopted in 
Missouri, gives the State any claim to. the right. But the 
elaim is placed on the 13th section of the jury lav. Revi- 
sed Code of 1836, page 343. The act is entitled: “am act 
concerning grand and petit jurors.” Theact providesfor 
the summoning grand and and petit jurors, describes their 
qualifications and duties in part. Then the 13th sect. de 
clares: “In all civil and criminal trials by jury, either party 
may challenge, peremptorily, three jurors, and sither party 
may require the officer to return eighteen in the first in- 
stance.” Then the 14th sect. authorizes the «curt to have 
summoned a special jury in civil cases. Messrs. Bates and 
Coalter admit that the sect. is broad enough, and large 
enough in its terms, to sustain the claim of the State. But 
they insist, that the sole object ef the act was not to enlarge 
the powers of the State, but only to provide a mode for ob- 
taining jurvors, as a general thing for the use of the courte— 
They also rely on the R. C. page 489, sect. 3, where crunigal 
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practice is regulated, to sustain their view, which, they say, ™4¥ Teas 
grants and limits the number of challenges to the defendant, __ 
and gives none t> the State, and they rely on the 4th sect. Mallison 
as being particularly explanatory of the meaning of the law ny Feage. 
maker. 
This 4th sect. provile:, that “there shall be summoned 
and returned in every criminal-cause, a number of qualified 
juror, equal to the number of peremptory challenge, and 
twelve in addition.” Iti; to be observed, that the first part 
of this act provides for the cases is criminal matters when 
there siall te jury trials, aad who shall be: juror) The 3rd 
sect. provides an: declzres the number of peremptory chal- 
lenges the de’endant shall have in capital cases, whiclvis 
twenty. Itthen points ou’ the number to be allowel in 
other cases to defendants. The 4th section provide:, that 
there shalF be summoned and returned in every criminal 
cause, 2 numer equit tou the namber of peremptory chial- 
lenges, and twelve in addition. This statute makes uo pro- 
vision, nor does it say one word in regard—to a peremptory 
challenge in behalf of the State. It was passed the 21st 
March 1835. The act respecting jurors was passe! March 
W7th 1835. 
It is insisted, that the act of 21st March, whieh is silent as 
to chillenges in behalf of the State,- being theta st statute 
repealed the statute of 17th March, and that the statute of 
21st March having taken up the whole questior of challen- 
ges itis fairly to be supposed it was the intention of the 
Legislature that the State should have no peremptory chal- 


lenge. In erimioal 
On this question my opinion is, that the last act does not trials the 
’ s‘ate may 
repeal the first act. There isin it no repealing clau e, and: iallenge, 
both statutes may we'll stand together. It is a rule of com- frie 0 
mon law construction, that statutes ought to be so construed 
that all can stand; and that all the statute:, passed at the 
same session, are to be taken as one statute. ‘There is also 
another rule, which i:, that statutes made in pari materia 
are to be construed together. This rule I adopt ia this case. 
It will then read in the first part thereof, that in al! crimi- 
ual cases, (no matter of what nature great or small,) the pri- 
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may reax soner, or criminal, as well as the State, shall have a peremp- 

*__, tory challenge of three jurors. Then, by the latter part of 
Mallison the statute, the subject isagain taken up, and the legislature 
more fully enlarge the rights of the prisoner criminal in cap- 
ital and penitentiary cases, in both of which cases, the chal- 
lenge without cause is extended to twenty; where the im- 
prisonment is for life, nov in the penitentiary, the challenge 
is twelve, in other cases to four. This all will stand with 
the first part of the statute except that, in cases not enu- 
merated as above, the challenge 1s increased one; but, still, 
the chailenge to the State is not by any thing in the last act, 
in any way infringed. I therefore am of opinion that there 
is no error on this point. 

The second point made is, that the court gave oral in- 
structions to the jury, when by law all instructions in crimi- 
nal cases must be in writing. It is enacted by the act of 13th 
of February. 1839, sec. Ist, That in no criminal case shall 
any court give to the jury any charge or instruction on any 
question of law er fact, except the same be in writing and 

Indictment ed in the cause; and that if any court violate that statute, 
for murder. the party may except, and for such violation the cause or 
wien ooh ha judgment shall be reversed at the instance -of the aggrieved 
—— A pel party. A bill of exceptions taken in this case, shows, that 
verdict, re- the jury came into court, after having retired to consider of 
ro inte their verdict, and demanded of the court, whether they 
asked the could, on this indictment for murder, find the defendant guil- 
ttt ty of manslaughter only. To which question, the court told 
dictment for the jury, that the court had not yet decided that point; that 
murder, they . 
could find the the court did not know the supreme court had decided the 
culigef san: point: they were the judges of the law and the fact; that they 
slaughter on- might find their verdict as they pleased, and that when the 
wy a sary verdict should be rendered, the court would decide on its 
el ieey aft validity. It also appears that this information was oral. It 
gesof the lawis now objected that this was error, and against the express 
oo i eg words of the statute. 
might find § Mr. Geyer for the State, insists, that here is the question 
ge Heap ar propounded by the jury to the court, to wit; On indictment 
eed, an@ that under the laws of the State for murder, if the jury should he 


wh on the ver- Aher ‘. : : 
Suctehoulc te@f opinion that the defendant is net guilty of the wurder, can 


vs. 
The Statc. 
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they acquit him of the murder, and on the same indictment, M4¥_TKR™ 
ail : eh Lia 1840. 
if they think him guilty of manslaughter, find him guilty 


——-, 
thereof. This question has already been decided by this Mallison 


court in the case of the State vs. Watson, 5th vol. Missouri The State 
R. 497. In which it has been decided, that the jury can so 


ba ae .s + ye ie rendered the 

find, and that the finding will be binding and tawful. The oooy would 
counsel insist that the court now reconsider the question: decide sm 
° : . ite validity: 

First, for the reason that in that case Judge Edwards did not Hela, to Trike 

concur, and again, that, perhaps, a second argument and ¢? 8” instruc 

‘ : c ye e : tion, and that 
consideration, may produce a different result, stating, that having been 
" eS s 260 “e = given orally, 

they are not satisfied with the decision, and propose now to fh. judgment 


show it is wrong. Accordingly, we have reconsidered the must, under 
’ ey , aye the provisions 
case, and all the arguments, and we are still of opinion the of the act of 
Xe a » y . ‘ , “a ‘ OT 
decision is right. When the care of Mallison was tried at nncat ae 
St. Chares, the case of the State vs. Watson was decided session 1838- 
‘ ‘ tte . w ia 9, p. 27,) be 
but not published, but pow itis in print. I will now proceed 3) "709 
to pay some attenticn tothe reasons and arguments of 


Messrs. Bates and Coalter, against the finding of the jury» 


and the opinion in Watson’s case. It is first insisted by 


, i : , x ‘ ee = ee . The court 
them, that with regard to crimes and punishments, except in , ghere to 


cases where by the common law the punishment would only their former 
‘ : 2 - decision, viz: 
be fine and imprisonment, Revised Code. 378, the common on an indict- 
law of England is not the law of Missouri. They insist that SS ae ae 
with revard to the definition of murder, larceny, and most fendant may 
other offences, the statute has created and defined the of- ctenmateadt: 
fence, and that, therefore, the common law, in no sense of ter. 
the subject, can have any force or bearing regarding such 
offence. 
I understand this court to be of opinion, that in all cases 
where the statute has defined any offence, by describing the 
facts or acts which shall be criminal, that such facts or acts 
are criminal, and that with regard to the name given to such 
facts and acts, such is the name of the offence; and, farther, 
that the Legislative punishment annexed to the offence is 
the legal punishment. Also, that in cases where the statutes 
only provide a punishment for an offence, by a common law 
name, tlhe common law must be resorted to for the purpose 
of ascertaining what facts and ingredients constitute the of. 
fence, and farther, that all the rules of evidence in criminal 


A2 
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cases, except where altered by the statute, are law here. It 
is argued, that because the Legislature have taken up the 
subject at large in the Rev. Code, respecting crimes and pun- 
ishments, that such code is the only law on the subject. No 
member of this court agrees to that. If it were so, the con- 
quence would be, that in n> case would a court be able-to 


proceed throuch to final judgment, without having in some 
matter to take its own discretion, feelings or bias for the 
rale of decision. This would place the citizens in an unen- 
viable situation. Ishall not pursue this subject any farther. 
The argument is, that Watson’s case is wrong, because in 
that case it is said that at common law homicide is the ge- 
nus, and murder, manslaughter, &c., are the species. All 
that is meant by the expression is, that homicide is the gen- 
eral name for the act of killing or taking the life of a human 
being, without any regard to the malice, wickedness of 
heart, or innocence of purpose with which the act is done. 
lt is a mistake to suppose the opinion assumes homicide in 
the abstract, without adjuncts, or qualifying, explaining, or 
restraining, is murder. Homicide, unexplained by the actor, 
is murder; no indictments, however, are framed at common 
law for this by that name, because the common law deems 
this description too general. 

It will be seen, by reference, however, to the statute, R. 
(. 167-8, that the word homicide is used freely and liberally 
usa generic term. ‘The statute declares when homicide 
shall be deemed felonious. It declares what shall be. the 
consequences when the same is justifiable or excusable, &e- 
So much for this objection taken to the opinion. The, other 
objections go to the whole question. I will in a brief man- 
ner examine that question. 

It is insisted that to indict a person for murder by lying ia 
wait, perpetrated by shooting with guns or pistols, or by 
stabbing with swords, spears or Spanish knives which: would 
be murder in the first degree, and then for the jury td find 
the defendont guilty, under that indictment, for manslaigh- 
ter in the 3rd degree, which would be where the Captain ef 
a steam boat, or other person having charge of the boiler, 
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shall from ignorance or gross neglect, or for the purpose of 840. 
excelling another boat in speed, create, or allow to be crea- _ ; 
ted,an undue quantity of steam, so as to burst the boiler Mallison 
whereby any person shall be killed. Such Captain, &c., is p.4 State. 
vuilty of manslaughter in 3rd degree, and to sustain such 
inding would be both unjust, unfair, and unconstitutional, 
betause such indictment would clearly not give the prisoner 
auy notice of the true nature of the charge against him. It 
jsadmitted that in such a case the conviction would be un- 
ist and unlawful, and that a new trial ought to be granted. 
The view taken of this subject by the State’s counsel ap- 
pears to be the proper one, which is, that in every case of 
sn indictment for murder, the form of the killing must be 
set forth, and that under that indictment no evidence of any 
other form of killing ought or could be admitted. The fact 
and form of killing being proved, the prosecution would 
have bo more to do. Then it would be the. business of the 
defendant to prove and establish as many qualifying circum- 
stances so as to make the homicide. manslaughter only in 
some of the forms of that kind of killing, or justifiable or ex- 
cusable. If this principle in practice is carried through the 
statute respecting crimes, it is believed the difficulties will be 
greatly lessened, still it will be admitted there will remain 
difficulties, but they must be gotten over as they arise, or 
provided for by new legislative enactments. I am disposed 
to pursue this subject no farther, believing that it is often an 
evil for a court or legislature to attempt too much. It is my 
opinion then, that there is no error en this point. 
With regard to the other questions made and argued in 
this cause, it does not become necessary to examine them. 
The question made respecting the affidavits of the jurors 
could only be useful on the motion for a new trial. As 
there is on the record reasons already found for reversing 
the judgment, a new trial is the consequence. As to the 
question of a new trial on the merits, this court forbears 
giving any opinion. 
This cause is remanded to the circuit court of St. Charles 
county, to be proceeded in, in conformity to this opinion. 
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Frerevson v. Huston. 


1. Defect or unsoundness ina chattel sold cannot be set up in bar of a 
recovery on a note given for such chattel, unless the vendee, on 
the diseavery of such defect or unsoundness, returns or offers to 
return the chattel purchased, or shews it to be valueless. Napton 
Judge dissenting on this point. 

2. The 7th section of the 5th article of the act relating tu justices’ 
courts, (R. C. 1835, p. 359,) is applicable only to suits instituted 
before a justice of the peace. 


Appeal from Circuit Court of Cooper County. 
Adams and Hayden for Appellant. 

Ist. That a partial as well as a total failure of considera- 
tion isa defence in an action on a note for the purchase mo- 
ney of an article sold—to defeat the recovery in whole or 
in part. 2nd Kent Com. 473-4, third edition. 8 Cowen 31. 
8 J. R. 452. 14 J. R. 377. 9 J. R. 232. 15 J. R. 230. 6 Pick- 
ering Rep. 427. Fegan vs. Meredith 4th Mo. Rep. 514. 

2nd. That the instruction given by the court required 
that the defendant should have given notice of the defects 
in the carriage to the plaintiff, and in this it was calculated 
to mislead the jury 2 Pirtle’s digest 240-1. 

3rd. That the plaintiff was an assignee of the note sued 
on, and against him the ee could make the same de- 
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aveusr TEx. fence, that he could against ths payees befcre assignment, 


; _, and to do this he was not required to give the assignee no. 


Ferguson tice of the defects, asset forth in the instruction. See laws 


Huston. 0f Missouri, digest 1835, title, bonds and notes, page 104-5, 


Miller and Leonard, for Appellee. 


Ist. That evidence in mitigation of damages for a breach 
of warranty in the sale of a chattel, or for a partial failure 
of consideration in cases not tainted with fraud, is inadmis- 
sible and should have been rejected by the circuit court in 
this case. See 12 Wheaton 183. Thornton vs. Wynne, cited 
n condensed Rep’s, vol. 6 p. 509, and cases cited. Ist Dana’s 
Rep’s 273. Lightburn vs Cooper. Ist Littell, Allison vs. 
Noble page 279. 

2nd. That fraud in the sale of a chattel cannot be set 
up in bar of a recovery of a note given on such sale unless 
the vendee, on the discovery of the fraud returns the arti 
cle purchased, to the vendor, or shews it to be entirely desti- 
tute of value. See 3rd Wendell, Benton vs. Stewart, page 
236. 

3rd. That in this case, evidence in mitigation of damages 
is wholly inadmissible, as there was no evidence of any no- 
tice having been given by the defendants to the payees, of 
such insufficiency. See 3 Wendell, Benton vs. Stewart page 
236. Chitty on Contracts, p. 168. 

4th. That the court very properly overruled the instrue- 
tions prayed for by defendant, and very properly overruled 
the motion fora new trial and in arrest of judgment. 

Opinion of the Court delivered by Tompkins Judge. 


Huston assignee of J. L. and Milton Matthews brought 
his action of debt against Ferguson on a note made by said 
Ferguson to said J. L. and Milton Matthews. 

The circuit court gave judgment against Ferguson; and 
to reverse that judgment this appeal is prosecuted. 
* On the trial of the cause, after the plaintiff had given the 
note in evidence, the defendant introduced evidence to prove 
that the payees of this note were carriage makers, and that 
he was a carrier of the mail from Jefferson City to Boon- 
ville in Cooper county, his residence, and that the payees re- 
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sided in Columbia in Boone county: and that the de-4vevst renm. 
fendant in the fall of the year 1837, applied to the payees 
to make him a two horse mail coach; that they un- Ferguson 
dertook to make him a coach suitable for carrying the yy.tor. 
mail on said route, for three hundred dollars: that whilst 
they were making said coach, they were informed. by 
the smith that the irons were too light and weak; and that 
said coach, when it was delivered to the defendant, had on 
ita thick coat of paint, calculated to hide its defects; and 
that after performing one or two trips, as a stage coach, it 
became so wrecked as to be unfit for use. The plaintiff gave 
some rebutting evidence. 
The defendant in the circuit court, appellant here, asked 
of the circuit court several instructions, which are in sub- 
stance as follows: 
Ist. If they believe from the evidence, that the note sued 
on was made in consideration of a carriage manufactured by 
the payees of said note for said defendant, for the purpose 
of a mail coach; and if they also find that said carriage was 
worth nothing, then they must find for the defendant. 
2nd. If they find that the consideration has wholly failed, 
they must find for the defendant. 
3rd. If they find a partial failure of the consideration of 
said note, then they must deduct the amount of such failure 
from the amount of such note. 
4th. If they find that the carriage aforesaid was made for 
amail coach, by the payees, and that it formed the conside- 
ration of said note, and that said carriage did not answer 
the purpose for which it was made, and that the defendant 
offered to return the same ina reasonable time to the payees 
after it had come into his possession, then they must find for 
the defendant. 
Sth. If they find that the payees of the said note were 
carriage makers, and as such made and sold the said carriage 
to the defendant, for the purpose of a mail coach, that in 
such case there was an implied warranty on the part of 
the payees, that the said carriage would answer the purpose 
for which it was made and sold, and if they further find that 
the carriage did not answer the purpose aforesaid, then the 





410 


SUPREME COURT OF MISSOURI. 


avauaT TERM. said payees are liable to the said defendant upon their war- 


Ferguson 
Vv. 
Huston. 


ranty aforesaid, and that the amount of the said damages 
are to be taken into consideration by the jury, and deducted 
from the amount of the recovery by said plaintiff upon said 
note. 

6th. That although the defendant did not offer to return 
the said carriage in a reasonable time, and although he gave 
no notice of its defects to the payees of the note, yet if the 
jury find that it was purchased for a mail coach, and formed 
the consideration of the said note, and if they further find 
that it was made and sold to the defendant by the payees 
aforesaid as carriage makers, and if they further find that 
said carriage did not answer the said purpose, then they must 
take into consideration such defects, and deduct the amount 
of the same from the plaintiff’s recovery. 

The circuit court refused to give any of the instructions 
above prayed. 

The circuit court having refused the instructions asked 
above, gave these following. 

Ist. If the jury believe that the work was fraudulently 
executed, or that it was done by contract for a certain pur- 
pose and failed to answer the purpose for which it was de- 
signed, and shall further find that it was wholly worthless, 
they will find for the defendant. 

2d. But if the jury believe the work was worth any thing, 
and that the defendant has failed to give notice of its defects, 
in a reasonable time to the plaintiff, or to return the same, 
then he is to be presumed to have acquiesced in the defect 
of the work, and is not entitled to any deduction from the 
amount of the note. 

The instructions given by the court were excepted to, and 
the refusal of those asked was also excepted to. A new 
trial was also asked and refused. The reasons assigned for 
asking a new trial, were that the court had erred, both in 
giving and refusing instructions as above mentioned. 

So much of the instructions asked by the defendant, and 
so much of those given by the court, as relates to the neces- 
sity of an offer to return the carriage to entitle the defend- 
ant toa verdict, isnot warranted by the evidence in the 
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cause; there heing no evidence given that the defendant dic oases 


offer'to return it. 

The points material to a correct decision of this cause are; 

Ist. df the carriage be-worth any thing, can the defend- 
ant avoid the payment of his note -without either returning 
or offering to return the carriage within a reasonable time 
efter the discovery of the unfitness of said-carriage for the 
purpose for which it was constructed? 

2nd. Is the defendant entitled to a set-off against his note 
for any omission of the payees to execute the work faithfully 
and skillfully? 

It is admitted by the counsel for the appellee, plaintiff in 
the circuit court, Huston, that there are authorities on each 
side; but as those authorities are diligently collected by the 
respective counsel, and will: be, under the provisions of the 
statute, printed along with this opinion, -I-shall not review 
them, but content myself with giving my reasons for my 
own opinion. To this method 1 am the more inclined, be- 
cause, the court, at this term, consists of only two judges, 
and they differing in opinion, the judgment of the circuit 
court.is affirmed by operation of law. 

We learn from Bacon that “At common daw, if the plain- 
“tiff was as much or even more indebted to the defendant, 
“than the} defendant was indebted to him, yet he had no 
“method .of striking a balance; the only way of obtaining 
“relief was to ge into a court of equity. To remedy this 
“inconvenience, it was enacted by statute 2d of George 2, 
“that where there were mutual debts between the plaintiff 
“and defendant, or if either party be sued as executor or ad- 
“ministrator, where there are mutual debts between the 
“ testater or intestate, and either party, one debt may be set 
“ off against the other; and such debt may -be given in evi- 
“dence on the general issue or pleaded in bar, as the ndture 
‘of the case shall require, so.as at the time of pleading the 
“general issue, where any such debt of the plaintiff, his tes- 
“tatar or intestate, is intended to be insisted on in evidence, 
“notice shall he given of the particular sum or debt:intend- 
“ed to be insisted on, and upon what account it became due, 
vc.” 6 Bacon, title set-off, letter A. 
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At letter C. in the same title, the author tells us that «If 
“ having been doubted, whether mutual debts of different 
“ nature could be set off against each other under the above 
“clause of the act of the 2 of George 2, it was enacted by 
“ 8th George 2, that ty vir ue of the said clause mutual debts 
“may be set off again.t each other, either by being pleaded, 
« &c. notwithstanding such debts are deemed in law to be 
“of adifflerent nature, &c.” 

Under these acts, it was decided that a set-off cannot be 
pleaded to an action of covenant for general damages, so 
neither can uncertain damages be pleaded by way of set-off 
to an action of covenant for rent, see same author, same 
letter and title. “And a defendant cannot set-ofi’ a claim 
“ for bad debts made by the misconduct of the plaintif® in 
“selling goods as factor, such misconduct is properly to be 
“ inquired into in a suit for that purpose.” 

But it will be answered,. that the defendant in the cause 
now to be decided does not eall. the allowance, which he 
claims in this case a set-off. If it had been so ca!led, I can 
scarcely imagine, that any court would have decided that it 
ought to be allowed. Yet that is the trne name, for it can- 
not be called a payment which is made in what the note 
calls for, viz. money; nor can it be called a satisfaction, for 
that is made in something else than what is promised in the 
note to be paid, and which must be accepted by the payeein 
place of what is promised to be paid. The English courts 
would not allow a set off of damages to: be recovered in an 
action founded on the contract. But if the defendant be en- 
titled to recover from the plaintiffin this cause any damages 
for any defect in the carriage, which appears to have been 
the consideration of the note sued on, those damages must 
be recovered in an action in form ex delicto. Much less then 
would an English court allow a set off of such damages. 

Having reviewed the English Statutes of set off and the 
decisions of the courts on those statutes, I will proceed to 
review our own statutes on that subject. Our first act was 
passed in 1804. That act provides that. “df two or more 
“dealing together be indebted to each other in bonds, bills, 
“bargains, promises, accounts or the like, and one of them 
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“commence an action in any court, if the defendant cannot 409ust raaw. 
“gain say the deed, bargain, or assumption upon which he is, as 
“sued, it shall be lawful for such defendant to plead pay- Ferguson 
‘ a } « ve 
“ment of all or part of the debt or demand; and give ADY — praston. 
“bond, hill, receipt, account or bargain in evidence,” and 
judgment was by that law directed! to be given in favor of 
the party plaintitl or defendant in whose favor the balance 
was found. Thusstood our law of off-set till the 8th De- 
cember 1818, when the law wassochanged as to allow judg- 
ments to be set-off. If it may be proper to refer to ‘the his- 
tory of that law, [can say it was introduced by an experi- 
enced and accurate lawye:; from the county of St. Louis a- 
lone there were three members of the house where the bill 
originated, who ranked anong the able.t in the territory, 
and one of them still remains a member of the bar, and 
maintains his ascendency. In that house no one member of 
the bar expressed a doubt of the necessity of the amend- 
ment. By this also, it was made necessary to give notice 
of set-off unless it were pleaded in bar. In the revised code 
of 1825, this law was left as it was framed by the Territorial 
Legislature of 1818; and in that of 1835, it reads thus: “If 
“any two or more persons are mutually indebted in any 
“manner whatsoever, and one of them commences an ac- 
“tion against the other, one debt may be set-off’ against the 
“other; although such debts are of a different nature. In Defect or 
: : unsoundness 
all the changes debt, viz: demands founded on the contractin a chattcl. 
lone antallested a ff sold cannot 
aione are allowed to be set-on. be sct up ‘a 
It is not asserted that our own courts have in all this time be? of a re 
. ° . . . covery on a 
decided otherw‘se than in strict accordance with those of note given for 
England. Indeed Lam not informed that they have in any Such chatt:}, 


unless the 


cise been solicited even to decide otherwise than those of: ee on 
A) . ° . “1 . the rove 
England did, until this cause was brought up. This being of sueh de- 


the case, it appears.to me that it would be an assumption > =. 
legislative power in the courts, were they to decide as it isrcturns or 


here contended they ought; that the defendant should be al. er to fe 


lowed to set-off against the note sued, any damages he may tel —— 
° ° . e ° . ’ t 
have sustained in consequence of the ill execution of the bo valuclors.. 


carriage given in consideration of this note. In this view I Napton judge 
dissenting on 


am confirmed by several considerations Ist. We have thie point. 
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courts of chancery as they have in England, to whom ap. 
plication may be made for relief in cases of peculiar hard. 
ship. 

2nd. Such notes are, with us, assignable, and the assignee 
may, by statute, sue on them in his own name, which in 
England he could not do: by this act the legislature indicates 
a wish that they should, in some measure, supply the place 
of money; and their value in this respect would be much les. 
sened, if those notes were to be reduced in the nominal val- 
ue for any injury the maker may have sustained by a fail- 
ure, in part, of the consideration. 

In the third and last place the legislature had the subject 
under their consideration, on one occasion, and allowed the 
consideration of such notes, as were sued on before justices 
of the peace, to be impeached either in whole or in part, 
but made no such provision for suits on notes commenced 
before the circuit courts, see page 359, of the digest of 1835, 
sec. 7, of Sth article of the act to establish justices courts 
and regulate proceedings therein. The whole law of set-off is 
an innovation on the common law, and as such, it ought to 
be strictly construed. Neither our own Legislature nor 
that of England ever permitted any thing but demands in 
form ex-contracter to be off-set. And the last mentioned 
act of the legislature of Missouri giving the justices courts 
power to impeach the-consideration of notes &c. is in my 
opinion a command to the other courts to refrain from such 
acts. Tbe common law, in my opinion, is, and ought to be, 
that as the maker of the note failed to return the carriage, 
or to offer to return it, within a reasonable time after the 
alleged defect was discovered, he cannot now make any good 
defence against the payment of the full amount of the note 
unless he prove that it is worth nothing at all. The in- 
struction of the circuit court was, in my opinion, more fa- 
vorable to him than it should have been. For the reasons 
above given its judgment ought, in my opinion, to be affirm- 
ed. 

Dissenting opinion of Napton Judge. 

The only material question presented to the court by this 

record is, whether a vendee, who has, without objection, 
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accepted articles manufactured for him, is entitled, in an ac- 4veust TERM. 
tion brought:against him on a note for the price, to show, TR sell 
by way of reducing the damages, the inferiority of the ar- Ferguson 
ticles to those contracted for, though the contract has not a 
been rescinded by an offer to return them. 
Itis not very difficult to account for the admitted diversi- 
ty of opinion among the courts, not only of England but of 
this country, in relation to the proper rule on this subject.— 
The impracticability of laying down any general rule that 
will inflexibly govern the construction of contracts, which 
assume such an infinite variety of hues, in the ordinary tran- 
sactions of life, will not be a matter of astonishment. The 
great stumbling block to a rational and uniform rule on this 
subject has however been ancient judicial precedent.— 
Whilst some tribunals have felt themselves constrained to 
adopt to some extent, the innovations, which modern prac- 
tice has sanctioned, others have yielded entirely to the sup- 
posed authority of antiquated precedent, and a third class 
of judges have rejected the practice which they suppose to have 
never been sanctioned by that “perfection of reason” which is 
claimed to be synonimous with the common law, or the rea- 
son of which has ceased to exist. Itdoes not becoine me to 
say, Which course should be applauded or which condemned. 
The fact, that such variety of opinion has existed, and that 
this variety can be as distinctly traced to the causes alluded 
to,is all I undertake to assert. 
The following propositions may at ,least be assumed as 
lairiy deducible from the reported cases. 


1. If the fraud or breach of warranty goes to the entire con- 
sideration, it may be plead or given in evidence, in bar to an 
action on the contract or security, and no offer to return the 
property is necessary. 


2%. If the fraud goes to a partial failure of consideration, 
it vitiates the contract, and leaves it in the power of the 
vendee, by areturn of the property in a reasonable time, or 
an offer to return the same, to rescind the contract and 
avoid the payment of any thing. 

3. If there be a breach of warranty, without any fraud, 
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avaust TERM in the sale. of a specific chattel, it seems to be pretty well set- 

"__, tled that the vendee after accepting the article is notat lib, 

Ferguson erty to rescind the contract in tote, without a previous 

Heston. 2grecment to that effect, or the subsequent assent of the 
vendor. 

4. If there be a breach of warranty in the sale of manu- 
factured articles by the manufacturer, the vendee may have 
a reasonable time to return the articles, anc if in this case, 
there be a return or an offer to return, the payment of the 
price will be avoided. 

5 If inthis last case, there has been no return of the articles, 
or notice of their defects giver, the question arises, wheth- 
er such conduct, on the part of the veudee amounts toa 
waiver of the breach of warranty, or whether he still has 
his remedy, and if so, is he forced to his cross action om the 
warranty. 

The first four propositions are, | believe, not disputed, but 
a satisfactory solution of the last must determine the merits 
of this case. 

In England, a distinction has been drawn between suits on 
the original contract and those founded on the security; in 
the latter case, the party must resort to his cross action— 
Morgan v. Richardson, 1 Camp. 40. 2 Camp. 346. M. and 
M. 483. Chitty on Contracts 567. Where the suit is for 
the purchase money, it has-been he!d, without any dillerence 
of opinion, at Jeast during the last thirty years, that the de- 
fendant nay, in reduction of the damages, show the breach 
of warranty as to the quality of the articles sold, without 
any retuia o: the articles or notice of their defects King v. 
Borton, 7 East. 481, note, Cormack v. Gilles. 7 East. 480, 
Germaine v. Burton. 3 Stark. Rep. 32, Barton v. Butler— 
7 East. 480, Street v, Blay. 2 B. and A. 456, Fisher v. Sa- 
muda. I Camp. 190. 

Mr. Starkie, in his treatise on Evidence, (vol. p. 645,) thus 
lays down the established doctrines in England, on this sub- 
ject, “Where the article of sale is warranted, it seems that 
the vendec is entitled to prove the inferioty, and the breach 
of the warranty, in diminution of the damages, although a 
specific price has been agreed for, and although he has not 
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rescinded the contract tz tote, as he might have done by re-4veest team 
turning the article. This is not open to the objection, that ¥ 
the de endant oughtto have rescinded the contract in toto, Ferguson 
for, from the very nature of the contract of warranty hehas poston 
a right to kee: the goods, and recover damages for the breach 
of warrart,, be may either rescind the contract altogether, 
by retruniog (he goods, provided he return them as -von as 
the breach i. at covered, and whilst they remain in the same 
state, ad within a reasonable time, and refuse to ;ay the 
price, or recover it im case it has been paid, or ne may re- 
tain the goods and recover the difference between tie reak 
value end ther value as warranted; and there‘ore it 1s just, 
aswell as convenient, that he should be permitted to prove 
the breastuf warranty in the first instance, in diminution of 
damages. 
In Basten v. Butler, (7 East. 489,) the case of Cormack 
v. Gillies is cited. It was there held, that as the purchaser 
of the warranted article may return it and still metitsm an 
action for a breach of warranty, it follows that he ought to 
be permitted to prove the inferiority of the article, i: dimi- 
nution of damages, or an action brought by the ve rlor to 
recover the stipulated price, instead of compe'ling him to 
pay the whole stipulated price in the first instance, and to 
leave him to his remedy to recover for the breach oi war- 
ianty in another action. The same doctrine wa) fe!d by 
the ecurt of King’s Bench in the case of Germaine v. Bur- 
ton, (3 Stark. R.32. 14 cond. KE. C.and R. 152.) that was 
an action of assumpsit for goods sold at a specific price by 
sample and it was held by the court, that the de endant 
might prove in dim nution of damages that the good) did 
notcorres;ond with the sample. This decision pro ceded 
onthe ground, that a sale of goods by sample, wa: « sale 
by warranty, a doctrine that has been previou-ly ¢ lish- 
ed in the case of Parker v. Palmer, (4 B. and A. 
In the case of Street v. Blay (2 B. & A. 456,) )...5 Ten- 
terden C. J. reviews most of the cases on this». ect; and 
whilst he dissents froma portion of the doetri:. ). ) cown 
in Starkie, and grounded on the opinion ef bow. [iooain 
the case of Kustis v. Harmay (3. Esp. N. P. ©. 98,) io eniire- 
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avewst vERM ]y sanctions the ‘legality and propriety of so much of that 


i 


doctrine as relates to a reduction of the damages by proof of 


Ferguson the inferiority of the article warranted. He maintains the 


v. 
Huston. 


position, afterwards sanctioned by the Supreme Court of the 
United States in the case of Thormton vs. Wynn (12 Whea. 
183,) and which is substantially statedinthe third proposition 
I have above assumed, and ‘then proceeds to observe, “If 
these cases are rightly decided, and we think they are, and 
they certainly have been always acted upon, it is clear that 
the purchaser cannot, by his own-act alone, unless in the ex: 
cepted cases above mentioned (that is, where there has been 
a condition in the contract authorizing a return, or the ven- 
dor has received back the chattel, and has thereby consented 
to rescind the contract, or has been guilty of a fraud, which 
destroys the contract altogether,) revest the property in the 
seller and recover the price when paid, on the ground of a 
total failure of consideration, and it s3ems to follow that he 
cannot, by the same means, protect himself from the pay- 
ment of the price on the same ground. On the other hand, 
the cases have established, that the breach of the warranty 
may be given in evidence in mitigation of damages, on the 
principle, it should seem, of avoiding circuily of action; and 
there is no hardship in such a defence being allowed, as the 
plaintiff ought to be prepared to prove a compliance with his 
warranty, which is part of the consideration for the specifie 
price agreed by the defendant to be paid.” 

Such is the doctrine in England in relation to breaches of 
warranty, where no fraud is alleged, and in order to apply 
the principle to the case now before the court, it may be ne- 
cessary to show that the law implies a warranty, in the case 
of articles manufactured for specific purposes. Since Sir 
William Blackstoné declared that the English common law 
recognised no implied warranty in a sale of personal chattels, 
except a warranty of title, the courts of the highest aw 
thority in that country, have recognised.a very diflerent rule, 
as existing at.common.law, or have very much modified the 
old one laid down by that learned commentator, if such an 
one really existed. The principle of caveat emptor has not, 
at Jeast for the last half century, been understood in that ex- 
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to the-rule-has been already. adverted to, as recognised in the 


case of sales of goods by-sample, Germaine-v. Benton, (3 Ferguson 


Stark. R. 32; Parker-v. Palmer; 4 B. & A. 387.). Another 
exception frequently recognised and well established is the 
case of manufactured articles. In a.sale of such articles by 
the manufacturer, there is an implied warranty that they 
shall answer the purposes for which they are ordered. Chit- 
ty in his treatise on: contracts, so declares the law;. and.Lord 
Tenderden in his opinion in Street v. Blay,. recognises the 
existence of this distinction. “Itis to be observed,” says 
Lord Tenderden, “that although the vendee of a specific 
chattel; delivered with warranty, may not have a right to 
returmit, the same reason does not apply to cases of execu- 
tory contracts, wherean article,.for instance, is ordered from 
a manufacturer, who contracts that it shall, be-of a certain 
quakty; or fit for a certain purpose, and the article sent as 
such, is never completely accepted by the- party ordering it. 
In this, and similar cases, the latter may return:it.as soon as 
he discovers the defect; provided:he has done nothing more 
inthe meantime than-was necessary to-give ita fair trial, 

(O'hell v. Smith, 1 Stark: N..P..C..107;) nor would the pur- 
chaser of a‘:commodity, tobe afterwards delivered accord- 
ing to.sample, be.bound toa redéiva tha bulk, which.may not 
agroe: with it’ 

It will be perceived thatthe Judge is speaking of tlte right 
to rescind a-contract altogethér, and:thereby avoid the. pay- 
ment of: any thing, andihe i8aiming to show the distinetion 
between sales of specific chattels and:contracts for manufac- 
tured articles, and: whilst: hey clearly admits the-existence of 
an implied’ warranty: in this last elass of cases, he, in ano- 
ther part of the sam» opinion. which. I kave. quoted above, 
allows the-breach of this implied warranty to go to a redue- 
tion. of the-damages. 

In this country, the-deeisions have been various and con- 
ficting. In, North. Carolinay:a: paatiah failure of considera- 
tion cannot be given in evidence, buterelief is said to: be at- 
tainable bya distinct suit. Washburn x..Pilot,2, Dev. R, 390. 
It does not appear, whether’ this-doctrine: is held applicable, 
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tensive sense which Judge-Blackstone gave it,.an- exception svevst ream 
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neenge Team. when the consideration is affected by a breach of warranty 


a 


as well as fraud, or whether it extends to actions brought 


Ferguson on the crizinal contract as wellas those founded on the-se- 


v. 
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curity. in Indiana and Virginia, Statutes have bean. enae- 
ted, authorising such defences,2, Kent. Com. 474. In Ohio, 
the docti’ne is the same as in North Carolina, but not hay. 
ing access to the Reports ‘of that State, and merely taking 
the statement of chancellor Kent, lam not apprised of the 
grounds uyon which these defences have been held inadmis- 
sible. Ju Kentucky, the cvurts have refused to allow. a 
partial failure of consideration to be given in evidence, but 
compel the defendant to resort to his cross action. The 
courts of New-York have however adopted the rule, which 
we have seen, prevailed of late years in Englind, and have 
extended it to cases of fraud as well as breach of warranty. 
They have allowed this defence tobe set up, whether the 
vendee has been sued for the consideration of a sale, or up- 
on the security given for the purchase money, 4, Wendell 
483, 8, ib, 109, 2, Kent, Com. 473, and cases cited. Soin 
Pennsylvania it is held, that the defendant may, by way of 
defence show a breach of warranty as to the quality of ar- 
ticles s |, without either returning them or giving notice to 
the ver (+ to take them away. Steigleman v Jefiries, 1, 
Serg. und Rawle 477. In Massachusetts, it was held, that 
where the defendant, without objection, accepted articles 
manufi:tured for him, he is not entitled, in an action brought 
against nim for the price of the articles, to show in evidence 
that the workmanship was bad; but his remedy was by 4 
spécial action oa the case for the fraud and deceit in the 
workmanship, Everett v Gray and others 1, Mass. R, 101. 
In the subsequent caseof Tapt v. The Inhabitants of Mon- 
tage (14 Mass. R. 185.) ch. J. Parker observed in relation to 
the case of Everett v Gray and others “the law of that case 
has since been questioned; and we are certaiuly not disposed 
to extend ii to cases not exactly similar; The ground of 
the decision was, that the gunlocks were accepted without 
objection, at the-time. But if the grounds of the decision 
of the court in Everett v Gray were, as Judge Parker, sup 
poses, the acceptance of the articles without objection, why 
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did the court go further and assert that the defendant had 4vevsy vax. 
his remedy by a special action on the case? The decision — 
ee 
obviously assumed that the defendant had his remedy, and Ferguson 
that remedy was by a cross action. But ] humbly conceive, .¥ 
that this decisien is of but slight authority, because it does 
not appear from the report, whether the defendant had ever 
after offered te return the gunlocks or not. | If he had, the 
decision conflicts with the entire current cf both British and 
American authorities, if not, the circumstance of there being 
no objection to tlic articles at the time they were delivered, 
had nothing to do with the merits of the defence. The re- 
portof the case is a very meagre one, and it is entitled to 
no great weicht. 
From this cursory view of the authorities, it will be per- 
ceived, that the wniform current of judicial opinion in Eng- 
land, at least since the aecession of Lord Mansfield to the 
bench, has been in fuvor of the admission of proof of a 
breach of warranty in diminution of damages, where the 
contract has not been rescinded. In this country, the courts 
of the different states, as we have seen, have come to very 
contradictory conclusions. A large majority of them, if 
not all, have admitted the existence of a remedy in such 
cases, but require the party to resort to his cross action.— 
This idea was doubtless taken up from the ancient British 
authorities, and whilst in England since the commencement 
of the present century, it has been exploded as useless, ex- 
pensive aad inconsistent with the genuine spirit of the com- 
mon law, our judicial tribunals’havenot kept pace with their 
neighbors across the water, but have adhered to a practice, 
which appears to be at least without any foundation in 
reason. 
Let us examine for a moment the two points, from which, 
] apprehend, most of the difficulty and veuhtisha on this 
subject has arisen. 
First. The courts of Mngland reeognized a distinction be- 
tween suits founded on the original contract and those based 
open the security. Of ‘the cases cited by Chitty in his trea- 
tise-00 contrasts, confirmatory of this-distinction, 1 have not 
been able'tu procure but one. The case of Morgan v. Rict- 
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awaust TERM. ardsom cited in 1 Camp. 40, was a case, in which abil}, of 
exchange had been given for the amount of the work,-and 
Ferguson money ‘had been paid into court on the count upon the bill. 


Haste. 


In that case the defence was held inadmissible. It will be 
found, I have no doubt, that in all the other cases:of this 
character, the security alluded to is negotiable or a sealed in- 
strument. The principle of those cases has therefore no ap- 
plication to the case now before the court. The note here 
sued on is not negotiable, within the provisions of our stat- 
ute, but: is expressly declared subject to all the equitable de- 
fences which would avail against the maker. . The holder 
of the note, under our statute, stands in the..shoes.of the 
maker; he is fully apprised, that he has purchased. all the 
rights of the payee and no more, and such defences can be 
no surprise upon-him. The promissory note-gives thecon- 
tract no new qualities, except so far as the statute of frands 
is concerned.and. I cannot see any good, reason, why any.ad- 
ditional rights should be claimed. 

Secondly. This circuity of action,. which. ther courts.of 


‘several. of our states seem anxious to patronizes, bas: been 


the next and.chief obstacle in the way of, an. equitable. set- 
tlement-of this question. As early as the case of; Cormack 
y. Gillies, (7 East. 480,) this dectrine was repudiated in Eng- 


land, and the court.of common;pleas in the case of Street 


v..Blay,. (2B. and A. 456,) recognized the validity. of this 
determination. Some of the most respectable judicial tu- 
bunals in. this country have adopted the same views..,,.This 
has been the. casein New York and Pennsylyania,and, in 
Massachusetts;,as we have seen, the later decisions lean that 
way.. The.remarks of Judge. Marcy. in the case.of MedAl- 
lister v.. Reab, 4 Wendell 192, are appropriate and,just.— 
“From, an examination of the cases,” says that .jpdge, it 
delivering the opinion of the-court, “I am,satisfied,. that in 
those where the damages arising from a breach of, warranty 
in the sale of chattels,have been allowed to be given. injevi- 
dence by the-defendant, ta raduce the amount of, recovery 
below the stipulated price, the decisions af the court, have 
not proceeded on the ground that the express contracts wert 
void by reason of fraud, and that the recovery wasihad.up 
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f ona quantum meruit or valebant upon implied contracts, Aves. rl TERM 
| but upon a principle somewhat different from either of those "es A 
. adverted to in this case by the court below; upona pfinci- Ferguson 


ple which has of late years been gaining favour with courts 
and extending the range of its operations. Such defence is 
admitted to avoid circuity of action. A second litigation on a 
the same matter should not be tolerated, where a fair oppor- s 
tunity can be afforded by the first to do final and complete 
justice to the parties.” Hence, the same court has held, not 
only that the defence is admissible, but that if the vendee 
chooses not to make such defence, when sued upon the con- 


Huaton. 




















tract, he cannot afterwards sue for the fraud or breach of 
warranty. So also Lord Ellenborough held, in the case of : 
Fisher v. Samuda,(L Camp. 190,) that after the purchaser 
had suffered the vendor to recover the price without making aie, 
any defence, he couid not maintain a cross action against 
hin founded on the non performance of the contract. i, 

But it is thought that our Statute authorising defences 
6. this sort to be made before justices of the peace, has some 
bearing upon the subject. The 7th, sec. of the Ist, art. of 
th act concerning justices courts contains the provision al- Vis 
luled to; that section provides that “on the trial of all suits ; 





Eng: gg P08 contracts before any justice of the peace, or in any 
treet MaCcett court by appeal or otherwise, whether brought by 
this Magee origina! claimant, or any persons for his use, or by the Pei 
J} ti ewvee or obliges of any bond or note, or his assignee, it F ; 


hall be the duty of said justice or court, to hear and deter- 
A e . * 
nine such cause on its merits, and to hear parol or other le- 
al evidence, to impeach the consideration or validity of any 


[cAl- He! ov note; and if it shall be ascertained by any justice y 
ast-— PEP Court or verdict of the jury, that the consideration of a 
ge, in uh bond or note has failed in whole or part, judgment shall u 
at in Me gi ven according to the finding of the justice or court, or 
rranty he verdict of the jury, notwithstanding the defendant may vie 
injevi old a warranty or other instrumeat of writing on the 

sovery Eee OF obligee of such note or bond, purporting to be an 

ty have reement to make good the consideration of said bond or 


te if the same should fail.” It is thought that the Legis- 
ture by making this provision applicable. only to suits be- 
C2 
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aucUST TERM fore justices, tacitly excluded the inference that it would 
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be applicable to superior courts. 

entirely concur in this construction, and never supposed 
that this was the law or ought to be the law in actions in the 
superior courts. Whilst 1 do not profess to be able to ex. 
plain the full bearing of this enactment, unless I was at lib. 
erty to refer to its history with a view to ascertain the par. 
ticular evil which it was designed to remedy, it is at least 
sufficiently obvious that it has no bearing upon the princijle, 
which Lam disposed to maintain. It not only embraces ac. 
tions upon contracts, but upon bonds, itis not limited to 
contracts for personal property, but may embrace contrac 
in relation to land; it not only applies to sales of specile 
chattels, but to sales of manulactured articles; and all thi 
where the opposite party holds a written instrument of 
warranty, certainly I never supposed that this was the lav, 
until the Legislature so declared it, and I should be very iar 
irom extending its operation to cases in the circuit court, 
for which it never was designed. 

It is also suggested, that this deitence might fall within 
the jurisdiction of a court of chancery. [do not under 
stand, that a court of chancery has any jurisdiction, in1 
case, Where the remedy is complete at law. Whether de. 
fences of this kind be admissible or not, under the gener 
issue in assumpsit or debt, it seems to be conceded even by 
those judges, who refuse to allow the mat*er to be set upby 
way of defence, that the party’s remedy is by cross actio 


& > °, ¢ » a 
on the warranty or for the deceit. There is nothing, there 


fore, in either event to require the interposition of the Chan 
cellor. 

It has been lastly urged at the bar, that if this defence be 
admissible, there should be at least some notice given to tht 
opposite party. This doctrine is reasonable enough in itsel 
and I see it has prevailed in New York, though I have see 
no mention of itin any English case. If the pleadings! 
assumpsit and debt were now for the first time to be settle 
by adjudication, the objection to such defeaces without 1 
tice would have great weight. But since the thousand d 
fences have been allowed 1n these actions, which have 1 
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the remotest affinity to any idea conveyed by the general 4vevsT rere 
| issues of non assumpsit and nil debet, and these defences Rt a 
have prevailed for centuries, without objection, it is too late Ferguson 
now to require an exception to be made against the admis- \ 
sion of the defence proposed in this case. 

1 conclude then, that the real qnestion should be, whether 
par: fe we defendant has any remedy, after accepting the warrant- 
east A cd articles,or whether he has by retaining the préperty, 
iple, AE Waived the defects. If he has any remedy at all, and the re- 
5 ac. tention of the articles be no waiver of the fraud*or breach 
dto fg of Warranty, that remedy should be available in the suit 
acts a brought by the fraudulent warrantor. There is no necessi- 
scite ag wy of having two actions to settle what can be as well set- 
this fgg tedin one. That the party, by retaining the warranted 
at of Mg property, does not waive any rights, seems to be admitted 
Jaw, by all the cases which I have seen. 
vy fat The defendant, Ferguson, in this case, having contracted 
- foracarriage that would answer for a mail coach, after re- 
caving the same, had a reasonable time to ascertain wheth= 
sithinfqg™™ge: that carriage was made in accordance with the contract} 
ornot. If the defendant ascertained that the carriage was \ 
uulit for the purpose designed, he had aright to return the 
sime to the vendors, and upon such return, or an offer to re- 
turn, the contract would be rescinded, and these facts would 
ave constituted a complete bar to their recovery upon the 
note. Ilaving however, retained the carriage and thereby/ 
ilirmed the contract; he had still a right to give the fraud- 
lent making of the carriage or breach of warranty, in evi- 
tence to diminish the damages. 


Huston. 
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1, A person indicted for a capital offence may waive his right to a copy 
of the indictment, and if he pleads and goes to trial without m. 
v. king objection for the want of such copy, he cannot object afte 
The State. verdict. 


6 poo The incompetency of a juror is no ground for a new trial, wha 
Sha 3F 2 . > 
| such incompetency was known to the party before the juror wy 


6 426 
53a_603 sworn in chief, and no objection was then made. 


6 426 
ee Appeal from Howard Circuit Court. 


é a3 
187 260) Clark and Davis Counsel for Appellant. 

It is contended in behalf of the prisoner, that a new trid 
should have been granted, (alter setting aside the verdict 
the jury) by the circuit court, for divers reasons: The fis 
of which is, that no copy of the indictment. was furnished 
the prisoner or his counsel, before the trial in the circuit 
court; see Rev. Statute, page 485, sec. I. 

It is not a waiver of any of the legal 1ights of the prisoner 
that he went to trial without demanding a copy of the indict 
ment. See 18 John. Rep. page 212. The People x 
Mekay. 

The next point is, had the prisoner a trial by an impartial 
jury as prescribed by the constitution? See page 27, Deca 
ration of Rights, sec. 9, (in Statute book.) Alsu see Statute 
page 490, secs. 11 & 12. Whatever is good cause of challenge 
toa juror, if not discovered till after verdict, is good grouu 
for a new trial. See Vance vs. Heaslet, 4 Bibb, 191. Mchia 
ley vs.Smith, Hard 167. Pierce vs. Bush, 3 Bibb 347. 

The affidavit of David Morrow, a juror, was improper 
received by the court below,.on the motion for a new tn 
to prove that he was an impartial juror. See Vance ¥ 
Heaslet 4 Bibb 191. 


J. M. Gordon (Cir. Att’y.) Counsel for the State. 


As to the first point presented, I insist that the law is wa 
established that the affidavit of a juror cannot be receive 
after he lias consented to the verdict to explain the reaso! 
or grounds either of law or fact, upon which he found bi 
verdict, for the purpose of impeaching or setting it asidé 
See 1 Hen. & Munf. 385. Hardin Rep. 586. 4 Johnsot 
Reps. 487. 3 J.J. Marshall’s Rep. page 495. 


* 
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The second point is equally well established, that although 4vever ream. 
the affidavit of a juror cannot be read 10 impeach his verdict» " 
itis always competent for the purpose of supporting and Lisle 
sustaining his verdict, 4 Johnson’s Reports 487, 3 J. J. Mar- The pe " 
chall’s Reports, 395. 

The third point is as to competency of David Morrow, as 
juror. I insist that although he had formed and expressed 
an opinion, yet as that opinion was founded on rumor, and 
was not such as biassed or prejudiced his mind, he was a 
competent juror. Revised Code p. 490, sec. 11. By that 
section of the law, the juror is necessarily made the judge 
whether he has bias or prejudice on his mind. 

jut, in regard to the fourth question, admitting that Mor- 
row, the juror, was incompetent, and that there was cause 
for challenge to the juror, vet as the prisoner had full know- 
ledge of the fact, when the juror was sworn on the voir dire 
and he neglected to interpose his right of challenge, either 
for cause, or peremptorily, he cannot avail himseli after ver- 
dict, of the incompetency of the juror. 3 Maishall’s Reps. 
330. 1 Binney 27. 4 Bibb 272. 4 Littell’s Rep. 118. 4 
Bar.& Alderson 430, 8 Bar. & Cris. 417. 

My answer to the fifth point presented is, that the Statute 

which requires the clerk of the court to deliver to the prison- 
eror his counsel a copy of the indictment, at least forty- 
eight hours betore he shall be arraigned on the indictment, 
ismerely directory. See Rev. Code page 485, sec. 4, article 
the fifth, under the head of Practice and Proceedings in cri- 
minal cases, and that the prisoner waived his right to a copy 
of the indictment, by pleading and going to trial without ob- 
jection. It is too late after verdict for the prisoner to com_ 
plain that a copy had not been furnished him or his counsel 
before the trial. Foster’s Crown law, 229 & 30. Chit. 
crim. law page 405. 1 East pleas of the crown, 112 & 13. 
3Howard’s Rep. 429. 1 Mo. Rep. 717. 7 Wendell’s Rep. 
{l7; by going to trial without objection he admitted that he 
had a copy sufficient for the purposes intended by the law, 
or that he had no defence to set up, which required the in- 
fection of a copy. 

As to the sixth point. I insist that as the evidence has 
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avevst TERM not been saved, by the bill of exceptions, this court will not 


Sea eee 
Lisle 
_& 


The State. 


undertake to decide whether the court below comnnitted er. 
ror, in not giving the instructions asked by the circuit attor- 
ney, but will presume that the court below did right until the 
contrary is made to appear to this court. 


Opinion of the Court by Naplon, Judge. 


The appellant was indicted for the murder of one Hiram 
Wilson, was tried and convicted of murder in the first de. 
gree. ‘The prisoner filed his motion for a new trial, and in 
support of said motion introduced certain affidavits. The 
affidavit of Mr. Tracy stated, that on the morning of the day 
on which the trial of Lisle commenced, he saw David Mer- 
row (one of the jurors) in the street, near his house, and en- 
quired of him what was done with Lisle, who answered that 
he did not know he ought to express any opinion—but re- 
marked that it did not make anv diflerence, as he supposed 
all the jurors had made up their opinions. ‘That he had made 
up his opinion and was for hanging Lisle. This was, as the 
affiant believed, said in reply to the father of witness who 
was in his company. This affidavit was corroborated by 
another affidavit of Ellerv Tracy, the father of the first al- 
fiant, who deposed substantially to the conversation with 
Morrow, as the first affiant had represented it. The afiida- 
vit of William Kanes was also introduced, who deposed that 
about a week before the term of the court at which Lisle 
was tried, David Morrow was at his house, and had a con- 
versation with the affiant about the probable guilt of said 
Lisle, in which conversation, Morrow among other things 
said that “Lisle was a fool for not running away when he 
was out of jail, for if he was not hung, it was useless to 
have laws or a jail.” 

The affidavit of the prisoner was also read, which stated 
that at the time the jury were sworn, he had no knowledge 
that Morrow, one of the jury, had before that time expressed 
an epinion, as to the guilt or innocence of the affiant, but 
had never ascertained that fact, until after the verdict of the 
jury was rendered. 

The State then offered the affidavit of Morrow, the juror, 
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who declares that after he had been sworn to answer 4UGUST T2am 
questions, he, with others was asked whether he had _ 
{fyrmed or expressed an opinion in relation to the guilt Lisle 
: MANnCrea \f np © ve) thie Weal j Y. 
or innocence of the accused, to w hich he replied that wy. state. 
he had, but that his opinion was founded on rumor only. 
} ; 
The affiant further stated, that that opinion had not been 


farmed from any thing he had heard from any witness in 








the cause, or from any personal knowledge of the facts—that 





sat opinion had no bias or prejudice on his mind in render- 





ing his verdict, but he made up his opinion from the facts in 
evidence, and moreover that he entertained no iil will or ma- 





ee against the accused. 
So muchof this aflidavit as related to what the juror 
had stated on his examination wes admitted to be read; but 






the remainder was excluded. 





Italso appeared in evidence, on the motion for a new 





trial, that no copy of the indictment had been given to the 





prisoner, or his counsel, before ordering the trial of this 





cise, nor had any been demanded by the defendant or his 





counsel, nor had any objections been made to going into tr- 





alior want of such copy. 





On this evidence, the court overruled the motion for a 





new trial, and the defendant appealed to this court. 
1. The first ground upon which the appellant seeks a re- 






versal of this judgment, is the failure of the clerk to furnish 





lim or his counsel with a copy of the indietment, forty 





cicht hours before he was arraigned. 





This duty is imposed upon the clerk by our statute, (Rev. 





Co. 465,) and is obviously for the purpose of enabling the 





defendant to prepare his defence. If the clerk neglects his 





duty in this particular, the defendant had undoubtedly a 

right to delay his trial, until the statute was complied with ; 

butif he pleads without such copy of the indictment, and 

makes no objection for the want of such copy, can he after 

verdict, claim a new trial for thiscause? I think not. The , peel te 
Supreme Court of Mississippi thought not, under a similar dicted for a 
statute and under asimilar state of facts, (8 Howard Rep. “eaten 
429,) and sustained their opinion upon common law author- eeeeke a, 
ities as well as upon principle. In England, the defendant a the in- 


is entitled to acopy of the indictment and caption, upon de- 
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avovet TERM mand, and yet it has been held, that though demanded, if the 


._. ___» party goes into trial without such copy or with an imperfect 
Lisle copy, he cannot object after verdict. Chitty crim. law 405. 
The State. Foster crim. law, 229-30. 1 East. pleas of the Crown, 112, 
113. The right of the defendant in England, after a de- 
Ss pmgcceligy mand of the copy of the accusation stands precisely on the 
and gocs to same grounds, which they do under our st: tute without any 
ng demand, and the opinion of Foster and East and Chitty is 
oe conclusive on this point so far as the adjudications in Eng. 

copy, he can- land are concerned. 
~i = The case of the People v. MeKay, (18 Johns R. 212,) has 
been supposed to confiict with this position. In that case, 
the court decided, that where a prisoner was tried at a court of 
Oyer and Terminer and goal delivery for murder and convict: 
ed, withouta venire returned and filed, it was necessary toar- 
rest the juigment and grant anew (rial. ‘The opinion I ap- 
prehend is not at all apposite. The grounds of that decision 
as appears from the opinion of Judze Spencer, were, that 
the process of venire was indispensibly requisite at com- 
mon law, and by the statutes of thot state; tat this pro- 
cess must be regularly returned, and the process itself, to- 
gether with the return, must be on the record, and its omis- 
sion is an error apparent on the face of the record: of course 
under such circumstances, the court could do no otherwise 
then arrest the judgment, however technica! or furnial the 

objection. 

In the case now before the court, the objection is not 
merely technical, butis founded on matters in pais. The 
order upon the clerk, if any had been imade, for a copy of 
the indictment, would have formed no part of the record, 
its omission cannot appear by the record. No prejudice to 
the prisoner can be shown to have resulted. There is noth- 
ing therefore of strict technicality, which has not been wai- 
ved, and no merits in any other respect, which could induce 
the court togranta new trial. 

2. The only other question for consideration, is the pro- 
priety of refusing tu grant a new trial in consequence of the 
alleged incompetency of oneof the jvrors. Whether this 









jection, “It is apparent, that when the juror was called 
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juror was incompetent or not, I do not think it necessary, “a 
in this case to determine. It has been suggested in argu- A. 
ment, that the section of our statute, (Rev. Co. 490,§11,) Lisle 
which provides that a juror, who declares on his voir dire 
that he has formed and expressed an opinion, may neverthe- 
less be sworn, if that opinion be grounded merely on rumor, 
and is not such as could bias or prejudice his mind, is an 
evasion of the constitutional requisition, which declares that 
every offender shall have a fair and impartial jury. It is 
supposed, that a juror, who has formed an opinion, no mat- 
ter from what sources of informatiog, is not such an impar- 
tral juror as the constitution contemplates. It may be said 
however in relation to this, that it might beanice pointin met- 
aphysics todetermine how far the mind was compelled to as- 
sent to or dissent from the truth of asupposed state of facts, 
when presented toits contemplation, and that for the ordinary 
purposes of life, we are well assured, that an opinion or 


rather inclination of the judgment, founded on a supposed 








v. 
The State. 


















































state of fuets, when it is unaccompanied with any prejudice 





or ill will to the parties concerned, will very readily be re- 
moved and changed, by the presentation of a different state 
of facts, and the person whose judgment is invoked is as 














capable of doing justice as though he had never heard any 
lacorrect or imperfect statements in relation to the matter. 
liowever this may be, itis of no consequence for the decis- 











ion of this case, whether the juror was incompetent or not. 





Ii the juror was incompetent, aad that incompetency was 





known to the defendant before the trial, he cannot now 





seek to reverse the judgment on that ground. 





The incem- 
petency of @ 
tained hy the authorities, without, so far as I have been able Jeror is no 

1 ; ~ . . ‘ o« ° ~ ground fora 
to discover, a dissenting veice. 3 Marsh 330. 1 Binney 27. new trial, 
4 Bibb 272. 4 Littell JIS. The case of Boll v. Howard is di- Where such 
“ ° ry e ‘ ‘ 7 \ incompeten- 
rectly in poiht. The court said, in relation to such an ob- cy wasknowa 
h 
‘ 


This is not only consistent with justicc, but amply sus- 





























tothe partr 

OD before the ja. 

the trial, he disclosed the fact of his having made up an opin- ror was sworn 

1 F all eee : : in chief; and 

ina before he was sworn. Bell should therefore have objec- no objection 
fe . a > ie 

ted to the juror before he was swern, and having failed to ¥9* ten 
” made, 
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do so, it was too late after trial,to make the incompetency 
of the juror » ground fora new trial, 4 Litt. 118. 

The consequences which would follow any other doctrine 
seem indeed too monstrous to be tolerated. I apprehend. 
on this point, there can be no ditlerence in the rule in civil 
and criminal exses, and if in civil cases, either party may 
receive incompetent jurors, and after taking the chances of 
the opinion of the juror being in his favor, make it a ground 
for reversing the verdict, when it is discovered to be cther- 
wise, there could be no end to litigation. 

It has | 


the juror, to the don 


yeen ured however, that the answer of Morrow, 
ble interrogatory propounded to him, 
being general, mv cht have been applied by the defendant to 
either branch of the question, and he might have been under- 
stood by deiendant tohave sormed an opinion, but not to have 
expressed one. If the answer of the juror was equivocal, it 
was the duty of the defendant to have obtained a more sat- 


isfactory one, at the time. He had ample power for so do- 


ing, and in the eventof a remaining dissatisfaction, he had 
» | 
i 


his peremptory challenges, by which the juror could have 
been disposed of. Our law, in tenderness to human life, has 
thrown most ample guards around the accused ; it not only 
vields to every just requisition, but allows much even to 
the whims and caprices of the defendant, so that not only 
an impartial public may concur in the justice of his sen- 
tence, but even the prisoner himself muy be satisfied, that 
all his fancies have been consulted, in the choice of his triers. 
Counsel are assigned him to enable him judiciously to use 
all these advantages. 1i however he will voluntarily waive 
these privileges, he cannot afterwards complain of his own 
laches. Judgment affirmed. 
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Pace v Kanxkey. 


If a witness is sworn and gives some evidence, however formal or un- 
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1840. 


Neca: potent 
important, he may be cress examined inrelation to all matters in- 


yolved in the issue. 
Appeal from Cooper Circuit Court. 
P. R. Hayden a appellant. 

Ist. That the Court erred in refusing to permit the defen- 
dant to cross-examine Childs, as he proposed to do after he 
had been sworn in chief by the plaintiff, 4. Wendell’s Rep. 
369, Jackson en the demise of Lowell vs Parkhunt, see 1. 
Phillip’s E. 228, old edition, 273-4, Cowan’s Edi. 2. Wen- 
dell 166, same book 583, 5, Mass. 334-5-6, 11, Dicking 
W734. 
2nd. That the plaintiff’ did not take issue, to the plea of set- 
off, nor did the Jury find the same, which was left undisposed 

f, and therefore the court erred in rendering judgment up- 
on the finding of the jury upon the yh of non-assumpsit, 
see Roland agt. Sarge ant 1. Mo. R. 437- 

Adans & Miller, counsel for Pan 

Ist. That the witness, Childs, was properly sworn in chief, 
as there is no other mode of swearing witness to ihe ex- 

cept where the witness is a party to the record, see Jackson 
vs Parkhunt 4, Wendell Rep. 370. 

Qnd. That when the defendant below proposed to cross- 
examine Childs, in relation to a matter about which he had 
not been examined by the plaintiff below, he thereby made 
him his own witness, and bemg an interested witness, he 
was properly excluded by the Court, see 2, Caines Rep. 17%. 

3rd. That there was no motion by spells for anew- 
trial oran arrest of judgment and consequently the judgment 
of the Circuit Court cannot be disturbed, 4. Mo. Repts. 540. 
Poke vs The State, Davidson vs Peck Ibid. 445. 


Oninion of the Court by Napton, Judge. 


Kankey sued age in assumpsit, to which defendant plead 
non-assumpsit and set-off. Issue was taken on the plea of 
non-assumpsit, verdict and judgment for plaintiff. 

On the trial, plaintiff introduced one Childs as a witness, 


Page 
vs 
Kankey, 
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Arens. 78M who testified on his voir dire that he was interested in the 
—__ Levent of the cause, in favor of Page. 
Page Notwithstanding, plaintiff examined him and proved by 
Kankey, his testimony, the signature of said Page to certain letters, 
_ which he wished to read to the jury. Page the defendant, 
oo ee witnes® Hroposed to cross-examine witness, in relation to other mat- 
mine ters involved in the issue, but the court refused to permit the 
however for- Witness to be examined in relation to any point except the 
vortent he Signature of said letters by Page. The defendant excepted 
may be cross to the opinion of the court, and this is ail the error relied on 
oxhmine’ iin this court. 
enatters in- The rule on this subject is clearly laid down by Phillips in 
volved in the, . : ; . . vst ; 
sesne. his treatise on evidence. “If a wiiness is celled by a party, 
merely for the purpose of producing a writen instrument, 
belong’ng to the party, which is to be proved by another 
witness, he need not be sworn: and if not sworn, he will 
not be subject to cross examination. if a witness is sworn 
and gives some evidence (as proving an imstrument) however 
formal the proof may be, he isto be considered a witness for 
all purposes; and this although he may be substantially the 
real party in the suit, and the party on the record a mere 
nominal party.” p. 274, Cowans Ed. 
This is amply supported by adjudicated cases. 4, Wen- 
dell 369, 2, Wendell 166, 11, Peck 273. 


The reason of this rule is obvious and, I think, satisfactory. 
If a party voluntarily calls upon au interested and in compe- 
tent witness, for the purpose of sustaining by his testimony 
something favorable to his side, he admits that the witness 
is above the reach of improper influences, and his adversary, 
it would seem just, should have the full benefit of such ad- 
mission. 


The court should have allowed the examination proposed, 
and for this error, the judgment must be reversed sd 
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Kerrn vs Winson. AUGUST TBRM. 

1, A suit instituted without any authority from the person in whose 1840. 
name it is conducted should 'c dismissed; and upon a suitable sug- ~—. 
gestion of facts, the Attorney will be required to show some au- oy 
thority cither verbal or written, for conducting the suit. Wilson. 

2. A witness cannot, by contumacious behaviour, deprive a party of =| 6 435, 
the bencfit of his testimony, if there be no laches or connivance on —_— 
the part of the person who has aright to his testimony: There- 46a 377| 
fore, When a Witness who hai been sworn in the cause, and ordered lets = 


by the court to beep without the hoaring of the witnesses under ex- 


amination, Cisobeyed the orcer and remained within hearing, and 


tb? 
this without the consent or connivance of the party to the suit, such 
party did not iereby loose the benefit of the testimony of such 
witness, and the Circuit Court erred in refusing to permit the wit- 


ness to give icstimony in (ic cause, 


Appeal from Boon Circuit Court. 
Leonard, counsel for Appellant. 

Ist. The proceeding in the name of Wilson ought to have 
been dismissed, because it was commenced and carried on 
without bis authority, knowlea se or consent. M’Alexander 
vs Wright 3, Afonroe Rep. 189. Robison vs Eaton, 1. term 
Rep. 62, opinion of justice \ an-Ness in Denton vs Noyes 
C. John, Rep. 306 and cases there cited. 

8nd. Wilson oveht not to have been excluded as a witness 
Parker vs M’William 19, Eug. Com. L. R. 204. Bea- 
mon vs Ellice 19, Eng. Com. and R. Cond. 538. Rex vs Col- 
ly, M. and M. 399, and Rex vs Brown, both cited in note to 
Jeamon V Ehiice iY, Lng. Com. L, and Rep. cond. 538, Cook 
vs Netherion 25, ing. Com. and. R. cond. 627. Do. Ex. 
Dem. Good vs Cox In R. B. 30 Geo. 3, cited in note to last 
mentioned case. 

Kirtley counsel for Appellee. 

Ist. The Circuit Court committed no error in overruling, 
at the August term 1535, Keith’s motion to refuse leave for 
Wilson’s interpleader to be proceeded in. 

C.J. R. 34. Smith vs Stewart and Do 296. Denton vs 
Moyes I. Strange 693, Lorymen vs Hollister Cro. Jac. 695. 
Alleby vs Colly 1. Binney R. 214. 479, 7. Pick, R. 137. 
Smith vs Bowditch. 

2nd. The Circuit Court committed no error in refusing to 
permit the witness Wilson to give evidence. 1. Stark. Ev. 
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avever team 163. C. Bingham 683. Parker vs M. William 4. Carrington 


Keith 


v. 
Wilson. 


and Bayne 585. Beaman vs Fillis, 1. Ry. and M. 430, 1, 
Woody and Malcom 329, 3. Stark E. 1733. 1. Phi. Ev. 268. 


Opinion of the Court by Napten Judge. 


Keith commenced an action of debt againsi Elisha Lam- 
bert in the Boon Circuit Court, returnable to the Novem- 
ber term 1838, and attached, upon making the necessary 
affidavit, three slaves and other personal property, as the 
property of Lambert. 

At the return term, leave was given to James Wilson to 
interplead in the cause, and an interplea was accordingly 
filed, claiming the property levied on, upon which issue was 
taken. 

At the April term 1839, the cause was continued at the 
instance of Weith, and afterwards at the Aucust term 1839, 
before the trial came on, Keith mov 1 the court to refuse 
leave for the interpleader to be fuiiher preceeded in, be- 
cause the said proceeding was instituted without any au- 
thority irom James Wilson, and without his knowledge or 
consent. In support of this motion, Keith read his own 
affidavit which set forth the following state of facts. 

The property attached, originally bulonged to one Nancy 
Vanlandingham, who intermarr:ed with one James Wilson, 
sometime in the spring of 1831. Said Wilscn came to the 
State, only a few months previous to lis marriage. Wilson 
lived with his wife a few days, and ilien left the State, un- 
der pretence of going to Ohio to procure some property, 
which he alledged had been left him. by his father. Previous 
tohis marriage with Miss Vanlaidingham, the affidavit states, 
Wilson had intermarried with a Miss Allen of Ohio, who 
had ever since been his wife, was still living, and by whom 
he had several children. Some years after Wilson left this 
State, Nancy Vanlandingham intermarried with Lambert, 
the defendant, and died, leaving by him one child, her only 
heir atlaw. The property in question, is claimed by Wil- 
son, by virtue of his’ marriage with Miss Vanlandingham, 
Wilson has never been in the State since his abandonment 
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carried on in his name, without his knowledge or consent. 

In opposition to this motion, the affidavit of Merritt Van- 
landingham was read, which denied the validity of Lamberts 
marriage, but did not allege any authority from Wilson, or 
deny his non-residence. It was also shown, on the hearing 
of this motion, that Todd & Kirtjey, whose names were 
signed to the interplea, were licensed attornies of the Boon 
circuit court. The circuit court overruled the motion to 
dismiss. On the trial of the cause, the court, on the appli- 
eation of Keith, directed the witnes:cs to absent themselves 
from the court house so as to be without the hearing of those 
under examination. Evidence was then given on behalf of 
the claimant, conducing to show that he had come into pos- 
session of the property attached by his intermarriage with 
Nancy Vanlandingham in 1831, and thai after living with 
her a short time, he left this State, leaving the property in 
her possession. 

Keith then, read depositions to show that previous to 
Wilson’s marriage with this lady, he had intermarricd with 
a lady in clermont county, Ohio, and that his wife, in Ohio, 
was living at the time of the second supposed marriage, 
that he had never been divorced &c. ‘The object of the 
testimony was to identify the Wilson of Ohio, who was 
married to Miss Allen, with the Wilson who married Miss 
Vanlandingham. For this purpose, appellant offered to in- 
troduce one Alexander Wilson, who had been sworn and 
charged under the order of the court to keep without the 
hearing of the witnesses when examined, Counsel for the 
claimant objected, and showed that this witness had dis- 
obeyed the orders of the court, by taking a seat near the 
door, and had heard much of the testimony on the question 
of identity, the material question on the issue. It was ad- 
mitted that neither Keith or his counsel consented or con- 
nived at this conduct of the witness. Thr court refused to 
let the witness be examined; after other testimeny was sub- 
mitted to the jury,a verdict was rendered for the interplea- 
der. A motion was then made to set aside the verdict, be- 
cause of the exclusion of the witness Alexander Wilson. 


of this lady, and the affiant avers, that the proceeding is 4°6Usr tEEm. 


ee See | 


Keith 
Vv. 
Wilson. 
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Ascii ey 
Keith 


v. 
Wileon. 
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On the hearing of this motion the affidavit of Wilson was 
read, who denied any intentional disobedience te the orders 
of the court, and avowed that he had taken his seat within 
hearing of the witnesses under examination, without the 
direction of Keith or his counsel, and under a misapprehen- 
sion of the object of the order. The affidavit of Keith in 
relation to the materiality of the testimony of this witness 
was also read. ‘The court overruled the motion for a new 
trial and exceptions were duly taken. 

The questions presented to the consideration of this court, 
are first, did the court err in refusing to dismiss the inter- 


pleader, for the causes allecged, and secondly, was the wit- 


ness, Alexender Wil-on properly excluded, I. the eflect and 


validity of a judgment, obtained by the appearance of an 
attorne’, without any authority, has been variously deter- 
mined by the courts, both in England and this country. 
Whether the judgment be absolutely void, and no bar toa 
subsequent action, or whether the judgment must stand, 
and the remedy of the losing party is against the attorney of 
record, is not, | think. very satisfactorily settled by adjudg- 
ed cases. Inthe cae of Denton and others v. Moyes (6. 
Johns, R. 296,) it was 


isheld by a majority of the court that 
a judgmeat obtained by confession, without any authority 


ry 


from the defendant to the attorney who confessed the judg- 
ment, was so far revular that the licen acquired by the plains 
tiff should not be disturbed, but it might be opened for a 
trial on-the merits. Such judgments were also held to be 
invalid, where there was collusion between the attorneys on 
both sides, or where (the attorney, who assumes without au- 
thority to act for another is irresponsible. His position 
seems to be in accordance with the authority in 1, Salk 88, 
Where the court said that “if the attorney bea beggar ora 
suspicious character, the court will set aside the judgment; 
for otherwise, the defendant has no remedy, and any one 
may be undone by that means.” This criterion, by whieh 
the validity of 2 judgment obtained under such circumstan- 
ces is to be vested, Mr. Van Ness, who dissented in that case 
from the majority, considered a very unsafe one. 

The case of Robson v. Eaton, (1 Term R. 62,) is more ap-~ 
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plicable to the principle involved in the case now under ‘Sue rea 
consideration. In that case, an attorney instituted a suit, 
under a forged warrant of attorney, judgment was obtained Keith 
and the money paid over to plaintiff’s attorney. The court 
of King’s Bench held that in a subsequent.action, brought by 
the plaintiff, the first judgment and payment under it, to an 
unauthorized attorney was no bar. But I do not conceive 
it necessary for the court to determine in this case, whether 
a judgment obtained under such circumstance be valid or 
not. 

The only question here is whether, if the court discover 4 gy: jn. 
that the proceedings are instituted without any authority stituted with. 
from the person in whose name they are conducted, they oo oe 
should not be dismissed. On this question Lentertain no = 
doubt. If the current of decisions favors the validity of ait is conduct. 
ulgment so obtained, there is the greater necessity et Geena. ” 
when the absence of all authority is discovered, the pro-@nd¢, upon « 
ceedings should not be allowed to proceed to judgment.— oo 
The remarks of the Supreme Court of Kentucky, when de- ee cite 
ciding this very point, in the case of McAlexander v. Wright required to 
(3 Monroe R. 192,) are forcible and just. It was contend. S10 sam 
ed in that case, as it was in this, that the attorney’s license cither verbal 
was a sufficient warrant to authorise the court to consider for pion sa 
the proceedings as properly instituted. The court observe i"g the suit. 
inthis point, “The right to be employed and appear is cngg 
thing; this is proved by the license, and the law und: rffhicle 
itwas granted. The fact of being actually employ } 
other matter, and is proved by the warrant of atto 
In England, from which our jurisprudence is deriveds 
evs must have a general license and an admission i 
vet the warrant of attorney could not be dispensed W 
‘axes Where it was properly demanded. And. the gené™ 
license was not intended to reach further in this country.” 

It will be observed, that in Kentucky the court held, that 
hwarrant of attorney was necessary, when properly de- 
iinded, because the laws of Kentucky had never dispensed 
ith the necessity of such warrants, but the principle of the 
cision will justify us in saying, that in this State where 
arrants of attorney have been dispensed with by sta- 

D2 


ad 


v 
Wilson. 
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auausT TERM. tute, a party may still upon a suitable suggestion of facts, 
eetitliremnd require the attorney to show some authority either written 
Keith or verbal. 
ritdds. The question remains, then, whether in this case the par. 
ty laid a sufficient ground to justify the courtin ordering 
the attorneys of record to show their authority. 

The affidavit of Keith established that Wilson, the inter. 
pleader, had left this state nearly ten years before the insti. 
tution of the proceedings in his name, and had never return. 
ed; that previously to his marriage with Miss Vanlandinghan 
he had a wife in Ohio, living at that time and alive yet, and 
that Wilson had no knowledge of the proceedings carried 
onin his name whatever. The fact of Wilson’s absence 
from the state was admitted, and his marriage and desertion 
of Miss Vanlandingham. Nor was it pretended, that the 
attorneys had any authority from Wilson. Other amattes 
were charged however and supported by affidavit, which 
had no bearing on the question then at issue. 

In the case of McAlexanderv. Wright, the affidavit set 
forth that Wright the plaintiff, had long since left Virginia 
and gone to Florida or some of the then Spanish dominions, 
and had never been heard of since, and that from this and 
other circumstances, affiant believed him to be dead, and 
that he verily believed, that Wright had given no authority 
to prosecute {pis suit to any person, &c. 

In that case the absence of Wright and his never having 
been heard of was thought, by the court to raise a presump 
tion of his death, and in that way the rights of the defené- 
ant would be jeopardised. In the case before the cou 
the absence of Wilson for nine years and upwards, afte 
living with his supposed wife, in this State, for only a fe 
weeks, it was not pretended, raised any presumption of hi 
death, but it raised a presumption as fatal to the interests« 
Keith, and might well-constitute a reason why some author 
ity from him should be produced. 

But itis thought, that in this case the motion came 
late. Two continuances had taken place and an issue 
joined on the interpleader, before the motion for dismis 
was made. I cannot see how this question has any bearit 
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on the merits of the motion. If the interest of Keith alone 4veusr tram. 
were involved, his laches might perhaps forfeit his legal 4 
rights, but the court was bound to protect the interests of — Keith 

Wilson as wellas Keith, and if at any stage of the proceed- 
ings. a presumption was raised, that no authority from Wil- 
son existed, it was the duty of the court to arrest the pro- 
ceedings, unless that presumption was rebutted. i, sitet 


2. The propriety of excluding the witness who had dis- cannot, by 
° ° P - contumacious 
obeyed the order of the court, is the only question remain- pehaviour, 


, ; . hi ; . deprive a par- 
ing to be disposed of, This rule, it appears from all the au te af the Gen: 


ihorities, is not an inflexible rule, but the exclusion of a wit- ctit of his tes- 
2 j y . . timony, if 
ness under it must depend somewhat on the discretion of t).070 be no 


the court. The circumstances which must control this dis- }aches or con- 
s . . nivance on 
cretion are well settled. If it appears that the witness has the part of 


dic > ° ] > +] 
disobeyed, by the consent or procurement of the party, the age 


ourtmay very properly exclude him. Dyer v. Morris, 4 right to his 
Mo. R. p. In some cases, where the witness has been ‘rycen. 
ontumacious and purposely transgressed the order, this when a wit- 


‘ the . , . ness who had 
ircumstance has been held sufficient to justify the court in peen sworn in 


icluding him. But I have seen no case, in which it appear- the cause, 
and ordered 


i that the disobedience of the witness was owing to his by the court 
isapprehension of the object or nature of the order, and *° K¢cP With: 


here neither the party or his counsel were privy to such ing of the wit- 
: . . . - hesses under 
obedience, in which the court has been held warranted in exainination, 


xcluding the witness. Indeed, if such an inflexible rule disobeyed the 
order and re- 


idexist in any of the courts of this country, it might well mained with- 
questioned whether it would not be sounder policy tosac- () g'inie vith. 
fice the practice altogether, rather than endanger more out the con- 


ie . : ‘ . sent or conni- 
tal principles than can be involved in the blind adhesion yance of th. 


parule of court, however reasonable and right in ordina- Party to the 
suit, such pes- 
cases, ty did not 
: : : thereby loose 
A witness cannot deprive a party of the benefit of his tes- io herent ot 
ony by any contumacy of his, if there be no laches, or the testimo- 


; ; ; f suck 
nuivance on the part of the person who has a right to his + artgnendh 


‘timony. The court is invested with ample powers to the Circuit 


nish such contumacy and enforce its orders, and will it be ioouiedng 10 

ntended, that a party is bound to watch his witnesses to sree 

‘vent their misconduct? The suitor has nc extraordinary give testimo- 
ers to enforce his wishes, nor is it, 1 apprehend, his duty — 
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to exercise more than ordinary diligence. If the miscondae: 
of the witness comes under his notice, it would be, undoubt. 
edly his duty to present the matter to the court, but the aff. 
davit of Keith in this case negatives that fact, and the aff. 
davit of the witness establishes that there was no wilfyi 
contumacy. Under these circumstances, I do not see, how 
the court has any right to deprive Keith of the benefit of 
this testimony. 

The fact that the witness heard a portion of the testimony, 
contrary to the orders of the court, may go to affect th 
credibility of the witness, and would undoubtedly be a pro 
per subject for comment before the jury; but it cannot affee: 
his competency. 

The consequences that would result from any other dov. 
trine, seem to me well worthy of consideration. If a wit 
nesses contumacy be a suflicient ground to warrant thy 
court in excluding him altogether, notwithstanding ita 
pears that it was through no connivance or default of th 
party to the suit, an unavailing and reluctant witness migh 
by wilful and inteational disobedience to the order, at an 
time deprive the party of the benefit of his testimony. Au 
yet it isnot only reasonable and just, but it is well settle 
by authority, that a witness cannot by making a bet ord 
ing some other act to disqualify himself, deprive the part 
of his testimony. 

For these reasons, the judgment of the circuit court sho 
be reversed. 


Sairn vy. Suaw. 


Appeal from Ray Circuit Court. 
A. Rees, counsel for Appellant. 

1. That they may impeach the consideration of this bo 
either in the whole or in part, and that, by parole testimo 
see revised Statutes p. 359-60, section 7. 

2nd. That the justice having by law, chancery jurisdicti 
the circuit court, on appeal, had the same, and should hi 
decided the case upon the principles of chancery adjudi 
tions, and if so, the law is clear and well settled see Sug’ 
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on Vendors, 382, 3, and (note 200) in points. Sug. 166, di- — 


rectly in point, see sug. (208, note 113.) 
Davis, counsel for appellee, cited. 


Merdecia Lane v E. Price, 5, vol. Decisions of this court p. 


101. and cases there refered to. 


Opinion of the Court by Tompkins, Judge. 


Shaw sued Smith before a justice of the peace on a note. 
The justice gave judgment against Shaw, and he appealed 
tothe circuit court. That court gave judgment against 
Smith, for seventy dollars, a balance due on the note, after 
deducing payments made. 

Smith oflered evidence to prove that the note was given 
in consideration of land sold by Shaw to him, and the deed 
produced in evidence showed that Shaw had sold him seve- 
ral tracts of land without specifying the quantity of land 
exch contained for the gross sum of seven hundred and se- 
venty dollars. 

No evidence was offered to prove that the note formed 
any part of the consideration agreed to be paid for this land; 
and the court refused to permit him to prove a verbal agree- 
ment, that if the land on survey did not hold out in quantity 
with the reported contents of the surveys, made under the 
uthority of the United States, in such case, Smith was to 
have an allowance for the deficiency, on his notes. 

As Smith did not prove the note was given in considera- 
ton of the land, it is entirely useless to enquire whether 
such an agreement would be good under the Statute of 
‘rads. It is not attempted to be proved .that the note was 
cbtained by means of any fraudulent representations made 

bv Shaw. 

This judgment of the circuit court ought to be affirmed, 
and, Judge Napton concurring, it is affirmed. 
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Smith 
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Moore & Porter impleaded with Rea & Huston, v. 
M’Cunxocn. 
It is error in the Circuit Court to refuse to grant a eontinuance when 
a good cause is shown. 
Appeal from Cooper Circuit Court. 
Hayden, counsel for Appellants. 

Ist. That the Circuit Court erred in suppressing the dep. 
osition of Samuel Williams taken by defendants on the 18th 
of February 1840, and filed in this cause. sec. 1. Philip’s Ev. 
226. 2, Cains Rep. 131, Steinback vs Columbia Insurance 
Company. 1. Stark 2. part 127-S-9. 2. That the court erred 
in refusing defendants a continuance of the cause for the 
want of the evidence of said Williams contained in the dep- 
osition. 

3rd. That the court erred in refusing defendants leave to 
read the deposition of Luther Carter and in rejecting the 
evidence of others offered by defendants to show that the 
bill of items of work done by complainant and Huston was 
too high, and that they were not fair, and much higher than 
customary for similar work. 

4th. That the finding of the court was contrary to law, 
equity and the evidence given in th cause, and that the de- 
cree is one sided, and not against all the defendants in the 
cause; and 

Sth. That the court erred in overruling the defendants 
motion for anew trial of the cause, sec. 1. Maddox chancery 
405-6-7. Story’s Equity 2. vol. 41, 47, 53, 1. Peters digest 
184, § 175, 5, Peters R. 276, Cathcourt and al vs Robison, 
3, Cowen 504. &c. Seymore vs Delaney, 2 Cowen 139. 

W. Adams, counsel for Appellee. 

Ist. That the court did not err in suppressing the deposi- 
tion of Samuel Williams. see Nowiin v Foster 4. Mo. I. 
21. 

2nd. That the court did not err in refusing to grant a con- 
tinuance. 

ord. That [uston was properly received as a witness. see 
1. Phil. Ev. 63, in notes (1. Johns Rep. 556-576-7. Beebee 
and others v. Bank of New York. Trustees of Hunting- 
don v Nicoll 5, J. R. 566. 
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4th. There was no foundation laid in defendants answer to 4v6UsT | Trxm 
epen and surcharge the settlement alleged in the amended 
bill. Moore & Por- 
5th. That the settlement was conclusive, and could only Heer <a 
be opened upon the ground of fraud positively charged and and Huston. 
proved, or for errors or mistakes specifically set forth and McCullough. 
alledged in the answer. Fonblanques Eq. 32 and 39, in 
notes. Ist.) Mad. Treatise 102-3. Com. on Con. 473. in 
notes. 2- Marshall 338, 2. Stark. Ev. 18-19, Stoughton v. 
Lynch, 2. J. Ch, R. 217. Slee v. Bloom, 20. J. R. 689. 1. story 
fy. 497. 501. James v. M’Kennon, C. J. R. 559. Lyon v. 
Talmage, 14. J. R. 516, side page. 
6th. That the evidence rejected by the court was irrele- 
vant to the issue. 


at oeetey ta ee Pe 
re he A 


A menthiet 


mee 


Opinion of the Court by Napton, Judge. 


eee 


M’Cullough filed his amended bill on the chancery side of 
the Cooper circuit court, at the November term 1838. The 
substance of the original bill and answer, together with the 
disposition, by the circuit court, of the issue first made in 
ihat court, may be found in the opinion of this court, con- 
tamed in 5. vol. Mo. Rep. p. 141. By the amended biil, it 
was represented that James Huston contracted with the de- 
fendants Moore and Porter to do the carpenters work ona 
certain house, and that after making said contract, the com- 
plainant McCullough entered into partnership with said 
Huston in the execution of said work—that the said work 
was done andits value amounted to $1189: that after the 
compietion of said work comy lainant and Huston came to a 
settlement with Moore and Porter, and it was agreed upon 
by all the parties aforesaid, that one half of the said sum 
should be paid to said Huston and the other half to com- 
plainant; and it was further agreed, that the sum of three 
hundred and forty dollars, for which said Moore and Porter 
held the complainants bond, should be applied to the dis- 
charge of complainants half, which sum of three hundred 
ind forty dollars was in consideration of a lot sold by 
Moore and Porter to complainant; and Moore and Porter 
executed their note to complainant forthe balance. The 





446 


SUPREME COURT OF MISSOURI. 


aveusT TERM hill charges that the difference so found due was paid by 


. . 


en 


Moore & Por- 


ter implead- 
ed with Rea 
and Huston. 


V. 
McCullough. 


Moore and Porter, and that the said Moore and Porter re. 
tained in their hands the sum of three hundred and forty 
dollars, in payment and satisfaction of the said obligation, 
mentioned in the original bill for the purchase money of the 
lot. Bill prays for a specific performance and a conveyance 
of the lot. Huston is made a party, and his answer admits 
the partnership, confirms the settlement, and the understan- 
ding that the complainants’ bond was to be paid in the car- 
penter’s work aforesaid. Huston avers that his part of the 
eleven hundred and eighty-nine dollars was settled and paid 
by Moore and Porter. Huston disclaims all interest in the 
event of the suit. 

Moore & Porter’s answer admits the partnership and the 
execution of the carpenter’s work: admits the exhibition te 
them of a bill of items amounting to eleven hundred dollars 
and upwards, but declares that they complained that the 
items were too high, and avers that they refused to settle; 
admits that they paid to Huston one half of the biil presented, 
and that they agreed to pay to McCullough about two hun. 
dred and fifty dollars, making the aggregate of eight hundred 
and fifty-eight dollars, being as much as the respondents 
supposed the work to be worth. ‘The answer further de- 
nies all indebtedness beyond what has been paid, and char- 
ges tnat Iluston was fully paid tor his work, without inelu- 
ding the note of $340, which they still hold on McCullough 
for the consideration of the lot. They agree that if the 
work should be found to be worth the full sum charged, they 
are willing, if any balance is still due, that it shall be applied 
to the payment of this note, and aver their entire readiness 
to make a title whenever the purchase money is paid, We. 

After the hearing of the testimony, the court decreed a 
conveyance. 

From the bill of exceptions, it appears that complainants 
moved to suppress the deposition of one Samuel Williams, 
on the ground that the deponent read from a written depo- 
sition which he held in his hands at the time of his exami- 
nation before the magistrate, and the questions and answers 
were an exact copy of the former suppressed deposition. On 








the 
1 to 
lars 
the 
the; 
ted, 
wun- 
lred 
ents 
de- 
har- 
clu- 
ugh 
the 
they 
plied 
nes3 
Ce 


sed a 


vants 
jams, 
le po- 
ami- 
wers 





FIRST JUDICIAL DISTRICT. 


was acopy of a former deposition of same witness, which 


had been suppressed, and he read from the writing he held and Huston. 

: . ° ‘ v. 

in his hands, both questions and answers, and as he read, the yyecullouch 
gh. 


justice wrote the same down. The afiiant objected to that 
mode of proceeding, but was overruled by the justice. The 
suppressed deposition had been taken in the absence of afh- 
antor any agent of his, and Porter was present at this last 
examination. ‘I'he motion was sustained by the court, and 
the deposition suppressed. 

Thereupon the defendants applied for a continuance, for 
the want of the testimony of said Williams. Porter's affida- 
vit was read on the hearing of this motion, which went to 
show due diligence on his part, the materiality of the testi- 
mony, and his expectation that by the next term the deposi- 
tion could be had. The motion was overruled, and excep- 
tions duly taken. 

Testimony was then submitted for the purpose of proving 
asettlement with said Moore & Porter and complainant, 
and that it was understood that the amount of said note was 
paid for in said settlement. ‘Testimony was also offered by 
defendants conducing to show that no such settlement took 
place, that Moore & Porter only settled for about eight hun- 
dred and fiity-eight dollars, and retained McCullough’s note 
to abide the result of an admeasurement of the work, and a 
settlement of the prices in accordance with the contract. 

Defendants also offered to read the deposition of witness- 
es, who had measured the work done by complainants and 
Huston, on said house of Moore & Porter, for the purpose 
of showing that the prices charged in the bill of items pre- 
sented were too high, and that in the aggregate, they exceed- 
ed the customary prices, from two to five hundred dollars, 
and also testimony to prove that the work was not done in 
workmanlike manner, all of which the chancellor refused 
tohear. To this refusal, defendants objected and saved their 
exceptions. 

The first point insisted on as error, is the suppression of 


the hearing of the motion, the affidavit of complainant was 4veust rrr 
read, from which it appeared that the witness, Williams, ee 
held in his hands what the affiant understood from witness, Moore & Por- 
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avcust term. Williams’ deposition. It is clear that a witness may resort 
_____, toa written paper for the purpose of refreshing his memory, 
Moore & Per- but it would be a dangerous practice to allow him to read 


ter implead- ; a , a ee 5 . : ; eA i 
cd with Re, 2% toto from a previously prepared aflidavit. In a case cited 


and Huston. at the bar, a deposition was allowed by the chancellor to be 
Ws ° - er 
MeCullouch, Tread, Which was a mere copy of a suppressed deposition; but 


the court in that case allowed the deposition, because it had 
been suppressed for a mere informality. In this case the 
suppressed deposition was a mere copy of another deposi- 
tion which had been suppressed, because it was taken ez- 
parte without any notice. The court I think did not err on 
this point. 

It is next objected that the court refused to grant a con- 
tinuance, upon a suitable application. I have examined the 
affidavit of Porter for a continuance, and he seems to have 
made out a complete case. If there were any circumstances 

It is error that induced the court to refuse the continuance, they were 

im the cireuit nerhaps to be found in the fact, that two continuances had 

ae anen been previously made in the same cause, and one of them at 

aoaieas the instance of the same party. But I cannot think that 

cause is even this indulgence should deprive the party of his legal 

yer rights, when his affidavit shows the materiality of the testi- 
mony desired, and every degree of diligence that could be 
expected. ‘The court should have given the party an oppor- 
tunity of getting his testimony. 

The third error assigned, is the exclusion by the court be- 
low of all testimony offered in relation to the exorbitance of 
the charges and the quality of the work. To ascertain the 
propriety of this decision, we must look into the state of the 
pleadings, and the issue submitted to the chancellor. 

‘The bill averred a settlement, and that the amount of 
complainant’s bond had been considered as paid in that set- 
tlement. The answer denies any such settlement, admits a 
settlement to the amount of eight hundred and sixty-five 
dollars, but avers that the note was still retained to insure 
against deficiencies and error in the settlement. The only 
question on this issue is whether there was in fact a settle- 
ment to the amount of eleven hundred and ninety-eight dol- 
lars, or whether the settlement only was for eight hundred 
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and sixty-five dollars. If the latter, McCullough, was not aa 
entitled to a conveyance of his lot, putif there wasasettle- __.__ 
ment, as alleged in this bill, whether at exorbitant prices or oe 
not, and McCullough’s bond was agreed and understood to eq with Rea 
be embraced in that settlement, the complainant was entitled and testams 
to his decree. No averments were made in the defendant’s McCullough 
answer to allow him to surcharge and falsify the bill of com- 
plainant and Huston. They are not without remedy, whe- 
ther a settlement was made or not, but it would be rather 
inequitable that the whole deficiency, if there should be any 
proved, should come out of one partner, after paying up the 
other his half of the original charges. 
In relation to the decree on its merits, I think it unneces- 
sary to go into the details of the testimony, as it is clear to 
my mind that there is no such preponderance against the 
decree of the chancellor as would justify this court in inter- 
lering. 
but because the court refused to allow the defendants an 
opportunity of procuring the testimony of the witness, Wil- 
liams, I am willing that the judgment be reversed and the 
cause remanded. 
Tompkins Judge—I concur in opinion with Judge Nap- 
ton that the judgment ought to be reversed for the reason 
ie gives. [also think there was no good cause why the de- 
position of Williams should have been suppressed. There 
Was certainly evidence to prove that a settlement had been 
nade made, and there was also evidence to prove that no 
settlement had been made to conclude Moore & Porter, 
The evidence of the value of the work ought then, in my 
opinion, to have been received. Moore & Porter were, in 
ny opinion, under no obligation, to see that McCullough 
received as much from them as Huston; and therefore noth- 
ing can, in my opinion, be concluded against them on that 
account. 
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AUGUST TERM. Grant Ex’r. of Stone v. Brineaar. 


In actionsof trespass if any damages be found for the plaintiff, he shall 
~~ Pp A 5 I 
Grant, ex. of recover his costs, (see R. C. 1835, title costs, p. 129, s. 13,) (see R, 
Stone, C. 1835, title justices courts, p. 343, s. 4.) 
wa 
Brinegar. 


ee 


Error to Boone Circuit Court. 
Todd & Kirtley, counsel for plaintiff in error. 

It is insisted that the plaintiff was entitled toa judgment 
for costs af suit upon the finding of the jury, and the judg- 
ment of court thereon. Stat. of Mo., costs 129 page, § 13. 
page 348, § 2 and 4. 

Hayden counsel for defendant in error. 


I contend that the costs were rightly adjudged mm favor of 
defendant. Digest 348, sec. 2, 3, 4. 


Opinion of the court by Napton Judge. 


The plaintiff’s testator sued tlhe defendant in trespass in 
the circuit court of Boone county, uncer the statute allow- 
ing treble damages, and upon trial, a egress for six dollars 
was returned. The court entered up judgment for eigh- 
teen dollars—but gave judgment for costs again t plaintill 

The 13th section of the act concerning costs provides, 
that in all actions of trespass, where any damage is found 

In actions 4 

f trespass i 
any damages suppos ed to be modified or limited by the 4th section of the 
be found for : 
the plaintiff, act concerning justices courts which provides that, “if any 
he shall reco 
ver his costs, ' vish. cles 
see R. C. brought in any court of record, the plaintiff may recover 
In35, title 
costs, p. 
n: gee R. ged against him.” 

. 1830, title ~ ° ° » 
justices The first section being special! and solely applicable to ac 


for the plaintiff, he shall recover his costs. This section is 


suit properly cognizable before a justice of the peace, be 
) 


129, judgment thereon, but the costs of such suit shall be adjude 


en tions of trespass, cannot be annulled by this last section, 
which is general in its terms and might include the cases 
enumerated in the first, but can be rendered effective with- 
out such construction. To give the construction which the 
court below has given, we must annul the 13th section of the 
act concerning costs. 


The judgment for costs is therefore reversed. 
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Matone v. Harris. 

Fraudulent representations respecting the subject matter of a contract 
will render the contract void; and if the party defrauded has ad- 
vanced money or property, or rendered valuable service to the oth- 
er party by reason of such representations, an action will lie for the 
recovery of such money or property or the value of such services, 
and it will not be necessary to prove a demand on the defendant 
for such property, and bisrefusal to comply therewith. The court 
held that ‘no man of correct morals would require a law authority 


in such a case.’ 
Error to Saline Circuit court. 

Miller, Stewart & Hayden counsel for plaintiff in error. 

1. The court erred in giving to the jury the instructions 
asked for by plaintiff. 

2. The court erred in refusing to give all the instructions 
prayed for by defendant. 1 Marshall 600. 1 Pirtle’s digest 
458. sec. 6, title fraud. 

3. The court erred in refusing to set aside the verdict and 
granta new trial. 

Todd & McNutt counsel for defendant in error. 

I. The jury might from the evidence believe that the in- 
terest of Malone was to procure possession of the plaintiff's 
money, property and labor, and to defraud him out of it, 
in which event, Harris was not bound to give any notice of 
rescinding such a fraudulent contract or obtain a return of 
the property. 

2. The property and labor had a fixed cash value, and 
was received as such, even upon a failure of Malone’s per- 
formance of his contract, he had no right to return in prop- 
erty, he being first in default in executing the contract. 

3. That the contract to take the land as the considera- 
tion of the money, property and labor was never-obligatory 
on Harris, he, Malone, refusing ever to shew him the land, 
that he might make his election. 

4. The fact of Malone declining to carry into effect his 
contract to pay in land, is in law an assumpsit to pay what 
he has received for it in money. 2 Starkie, 10%, 114, 116. 


Opinion of the Court by Tompkins, Judge. 


Harris sued Malone in the circuit court where he obtain- 
eda judgment, to reverse which, Malone prosecutes this 
writ of error. 
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The evidence in the cause shows that some time in the 
month of May 1838, Harris, plaintiff in the circuit court, 
loaned to the defendant two hundred dollars on interest, at 
the rate of twenty five per cent per year, and sold a horse 
at eighty dollars,and labored for him three months at the 
rate of twenty dollars per month. 

The defendant gave evidence to prove that sometime af- 
ter this money was loaned at interest he and Harris entered 
into an agrrement with each other concerning the sale by 
the defendant and purchase by the plaintiff of a tract of 
land in Carro] county, containing one hundred and twenty 
acres. This agreement was verbal. The land was repre- 
sented as good woodland, situated on the river and suitable 
fora woodyard, and it was also proved that the money Joan- 
ed to Malone as above mentioned was to be applied to pay- 
ing for said land, and that the plaintiff agreed to give the 
horse above mentioned at the price of eighty dollars, in part 
payment for said land, and the remainder of the price of the 
land was to be paid to the defendant at the rate of twenty 
dollars per month; ani it was also proved that the labor 
was performed to the amount of the land, at the price 
agreed on. The defendant also gave evidence to prove that 
no time was mentioned in the agreement, when he should 
make a conveyance of the land to the plaintiff Harris.— 
Thereupon the plaintiff Harris gave evidence that the vers 
bal agreement about the sale of the land was conditional, 
and the plaintiff was to take the land on condition only that 
he should be pleased with it when he should see it; and that 
Malone, at the time of making said agreement. promised and 
agreed that he would go with Harris to the land, and show 
it tohim; and that Malone neglected and refused to show 
the land to him upon reasonable request todo so; and that 
Malone had misrepresented the land to him, at the time of 
making said agreement; and that after having paid for the 
land, he demanded a conveyance by deed from Malone, and 
that it was refused. Malene, the defendant, then gave evi- 
dence that the agreement for the sale of the land was abse- 
jute, and not conditional, and that Harris agreed to take his 
word and representations as to the quality and description 
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of the land; and that Harris, after making the contract had 4veusr ver. 


expressed his satisfaction with the agreement he had made; ad 


and also, that after Harris had paid for the land and before 
the commencement of this suit, that he Malone had made, 
executed, tendered and offered to the plaintiff Harris, a deed 
of conveyance for the land in fee simple, which Harris re- 
fused to accept, and declared that he would not have a deed 
for the land. The plaintiff Harris then introduced evidence 
to prove that the deed was offered to him by Malone subse- 
quent to the time when the said Malone had refused to make 
gue on the request of Harris. 

This was all the evidence given in the cause. 

The following instructions were given to the jury on the 
motion of Harris, plaintiff: 

1. If they should believe from the evidence that the de- 
fendant Malone made representations to Harris that the land 
was timbered, and that Harris contracted for it as timbered, 
and that it was not timbered and of the kind represented, 
thev will find Malone guilty of a fraud, and find a verdict 
for the plaintiff, Harris. 

2d. Ifthey find that the agreement was that Malone should 
should show Harris the land before Harris was bound to 
accept it, and that Malone refused to show him the land, or 
avoided doing so, then there was a failure in Malone to com- 
ply with his contract, and that they must find a verdict for 
the plaintiff. 

3d. That although the parties may have agreed that Har- 
ris was to accept land from Malone for the amount he owed 
Harris; yet if Malone made the contract with intent to de- 
ceive Harris, and did falsely represent and deceive Harris in 
the quality of the land, then they will find a verdict for Har- 
ris the plaintiff. 

Malone, the defendant, then moved the court to instruct 
the jury: 

Ist. That in this action the plaintiff cannot recover the 
price of the horse, or anv thing for him, unless they have 
proved a demand of the horse by the plaintiff, and a refusal 
by the defendant to return him on such demand. 

2d. That if they believe the horse was a part of the con- 


mee 
Malone 
v. 
Harris. 
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O84 TERM sideration for the Jand, then the plaintiff cannot in this form 
— of action, recover the price of the land. 
Malone These instructions, the circuit court refused to give, and 
Harris, Malone took his exceptions to the refusal of the court to 
give these instructions, and also to the act of the court in 
giving the instructions asked by Harris, the plaintiff. 

Malone then moved fora new trial, and assigned for rea. 
son that the court had committed error, first in giving the 
instructions demanded by the plaintiff; and secondly in re- 
fusing those asked by the defendant. 

This motion for a new trial was overruled. 

It is assigned for error that the court gave the instructions 
asked by the plaintiff, and refused to give those demanded 
by the detendant, Malone. 

Also that the court refused on the motion of the defendant 
to suppress certain depositions, of which nothing is mention- 
ed in the bill of exceptions: and this court will not look into 
the clerk’s unauthorized history of the case as transcribed 
on the record of the cause. 


Fraudulent Jt appears to me that the court has committed no error, 
representa- 


tions respect- either in giving the instructions asked by the defendant in 
ing the sub- error, plaintiff in the circuit court, or in refusing those asked 
ject matter of Aggie ci ‘ k j 
acontract, by Malone, plaintiff in error. If Malone deceived Harris 


= render in the representations which he made of the quality of the 


<a ee land or in representing it as timbered when it was not, it 
e party de- 
rl 2 has surely was such a fraud as no one could hesitate to declare, 


advanced mo- ought to avoid the contract. 

ney or proper- 0 - i . , 

ty, or render- No man of correct morals would require a law authority 
dvaluable . ; 

scrview to the it Such a case. If Malone agreed to show Harris the land 


“pel party before he was bound to accept it and he either refused to 
kf reason oO 
euch represen Show the land or evaded doing so on request, the jury were 


tations,an ac- very correctly instructed to find for Harris. Evidence was 
tion will lie 


for the recov- given to establish the fact that he neglected to show the 
x incl Wt and this neglect the jury were left to construe to be 


perty, or the either a refusal or an evasion. But the most comprehen- 
value of suc : ; 
services, and sive and correct instruction given to the jury was the third, 


it will not be given on the motion of Harris. Fraud on the part of Ma- 
necessary to 


prove a de-lone ought to avoid the whole contract, if found as the judge 


reat of the circuit court instructed the jury. In such a case, 
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ion Harris ought not to be required to demand his horse, and 4U¢ust Tex 
perhaps he ought not to have been required to receive the _, f: 
and horse even had he been tendered before the commencement Malone 
” of this action. si ati i 
ai IIad it appeared to the jury that Malone had been guilty e 
o neither of negligence, nor of any unfairness of conduct in S84" Property Fie 
nl this transaction; and that Harris ought to avoid the con- sees a 
tract merely because it was not obligatory on him, under ‘The court i 
il the statute, then it might well have been contended that held that “no 
Harris ought to recover nothing for the horse until a de- rect morals 
mand by himself and a refusal to deliver by Malone. But *?™i“ require , 
af as the evidence stands on the record, it appears to me thatity in such a e 
as there is no error committed either by the circuit court or by kf 
the jury finding under the instructions of that court. For ie 
a ihe reasons above given, the judgment of the circuit court Ny 
sua ought to be affirmed, and judge Napton concurring it is ac- ts 
‘hed cordingly affirmed. ry 
Tor, Wueart v. Tne Srate. 4 
t in | Indictment for keeping a ferry without a license: held, that the a 7 4 
sked State was not bound to prove that the defendant had no license; it 124448 ¥ 4 
rris devolved upon the defendant to show his license. Bf 500 : 
| .. An indictment for keeping a ferry without license must specify upon 
the what stream or river the ferry was kept. fi 
: 4 Appeal from Livingston Circuit Court. 4 
are, W. G. Slack, Counsel for Appellant. f 
rity The first ground upon which a new trial was asked and ie 
lend refused by the court was, “That the court erred in permi‘- Ds 
d to ing the State to introduce new testimony, after the testimo- Pe 
vere nv on both sides had been closed.” Decisions of Supreme e 
was Court, Ist semi-annual part, 1838. Mary (a slave) v. The i, 
the State, page 71. Hammel v. State, 2 semi-annual part 1839, if 
o be p. 260. ag 
hen- The indictment is bad, both for uncertainty and duplicity. be 
hird, W. Adams, Counsel for the State. a 
a That the court committed no error, on this point;at least if it i 
ae Was error, it was not such as to prejudice the defendant; for | 


‘he State was not bound to make this proof; see Ist Philip’s 


2 
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avoust TERM. Fy, 198, latest edition. 2d Russell on crimes, 693, side», 
wisi vat _, 8. P. United States v. Haywood, 2 Gallison 499, 


Wheat 
v. 
The State. 


Opinion of the Court by Napton, Judge. 


The grand jury, for the county of Livingston, found a 
indictment against Martin Wheat, the appellant, for keeping 
a ferry without license. The indictment charged, that sai 
Wheat on &c., at, &c. “did keep a ferry in the said couny 
of Livingston, so as to demand and receive pay thereat 
without a license,” and that the said Wheat, on, &c., at, & 
“did then and there demand and receive pay, to wit, twenty. 
five cents for his services as a ferryman, without a license’ 
&c. On the trial, and after both parties had declared they 
were through with their testimony, the court permitted the 
State to introduce a witness to prove that the defendant hai 
no license. This was objected to by defendant. 
eet The jury found the defendant guilty, and the judgmen 
for keeping a Was given according thereto, and this judgment is sought t 
ferry w:thout he reversed upon two grounds. 


license: held, 


ee First, Because the court allowed the State to introdue 
t uy ; 
in-pene thek the additional testimony after both counsel had declared 


the defendant ‘ ec itd 
a a they were through. On this point I apprehend, no objecti 


it devolved can be taken, that would be available here, inasmuch as th 
tay ga Witness introduced, was for the purpose of proving a fad 


show his li- which the State was clearly not under any obligstion to & 
wits indict. tablish. It devolved upon the defendant to show his licens 


“ence Second, The indictment is objected to, and I think iti 
ferry without substantially defective. It does not specify on what stream 


license must : i Sey , 
sperify upon OF Fiver, the ferry was kept; and as there may be seve 


whet stream water Courses in Livingston county, a conviction on this i 
or river ac ,. . . 

ferry was  dictment would constitute no bar to another prosecution fo 
kept. the same offence. This want of certainty in the indictme 


is a fatal objection. The judgment is accordingly reverse 
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Tuomas Appellant, v. Tuz Srare, Appellee. AUGUST TERM. 


1. Where a demurrer to an indictment is over ruled, and the defendant : 
‘ et 
refuses or neglects to plead further, the court should direct the 


Thomas 
plea of not guilty to be entered- v 


% Itis not necessary for the circuit attorney to subscribe his name to The State. 
the indictment. 


Appeal from Carroll circuit court. 
Davis counsel for Appellant. 

Ist. The indictment is not signed by the prosecuting attor- 
ney orany one for him, 

2nd. The indictment does not sufficiently describe the 
offence. 

ord. The court entered judgment for the fine without 
finding the defendant guilty of the charge. 

Ist point. See Rev. Statutes Mo., page 89, sec. 4, title 
“attornies at law,” also title “practice at law,” page 458, sec. 
. Ist Chitty crim. law 335, side page. 

2nd point. See statute 209, sec. 30, crimes and punish- 
ments. 

3rd point. See statute p. 485, sec. 4, title “practice and 
proceedings in criminal cases.” 


Opinion of the court by Tompkins Judge. 


The plaintif in error was indicted for horse racing. The 
lefendant demurred to the indictment; the circuit court 
ver ruled the demurrer, and then assessed the defendants’ 
netoten dollars. 

The indictment charges the offence in the words of the 
atute, and comment is useless. 

But the statute directs that, in all cases where the defend- 


, ° Where a de- 
nt does not con“ess the indictment to be true, a plea of not . 


murrer to an 
ity shall be entered, and the same proceedings shall be had indictment is 
oe, 5 ; ; over ruled, & 
Bif the de’endant had formally pleaded not guilty to such the defendant 
Mdictment refuses or ne- 


: it 2) glects to 
The law never contemplated that a man charged criminal- plead further, 
D p 


»Means to confess the indictment to be true when he de- a 

urs: even in civil cases the defendant who has a demurrer the plea uf not 
:; ; “pdt : ; guilty to be 
cided against him, is allowed to withdraw his demurrer entered. 

hd plead. A jury then should have been empannelled to 


hd whether the defendant was or was not guilty. 
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AUGUST TERM 
1840. 
SS 
Thomas 
v. 

The State. 


Tt is not ne- 
cessary for 
the circuit at- 
torney tosub- 
seribe his 
name to the 
indictment. 


‘ 


SUPREME COURT OF MISSOURI. 


It was also charged as a defect inthe indictment, that jt 
was not subscribed by the circuit attorney; and reference 
is made to the 6th section of the 3rd article of the act to 
regulate practice at law, page 458 of the digest of 1835.— 
This section directs that declarations and other pleadings 
shall be signed by the party or his attorney. 

This act purports to regulate the practice in civil cases 
only; and there is another act to regulate the practice in 
criminal cases. 

Tam not awaze of any provision in that act requiring the 
circuit attorney to subscribe his name to indictments. 

The judgment of the circuit court is reversed, and the 
cause will be remanded to be proceeded in conformably to 
this opinion. 


Tatpot v. GREENE. 

The Circuit Courts have concurrent jurisdiction with Justices of the 
peace when the subject matter in controversy does not exceed it 
value fifty dollars, (R. C. 1835, title ‘*courts” p. 155, sec. 8, do 
title ‘‘costs” p. 12 9, sec. 13and 14 do, title ‘justices courts” p 
348, sec. 2, 3, and 4.) 

Error to Howard Circuit Court. 
Leonard, counsel for plaintiff in error. 

That the plaintiff is entitled as a matter of right to a judg: 
ment in this cause for costs. 

First. By the 5th section of the act “costs” Rev. Stat. 128, 
all plaintiffs recovering judgment are entitled to costs as il- 
cident to such recovery. 

Second. This general right is limited by sections 18 ang 
14, of the same act in the two following classes only. 

1. By section 14, if the suit be properly cognizable before 
a justice of the peace, costs shall be adjudged against tht 
plaintiff. 

2. By the section 13, if it be an action of trespass an 
any damages be found, or if it be any other action, the su 


ject matter of which is cognizable before the court, but th 
amount of damages (recovered) be below the jurisdiction 
the court, the costs shall be adjudged to plaintiff or defe 
dant, according to the discretion of the court. Hayden ¥ 
Sloan 3. Mo. Rep. 328-329. 
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Todd, Kirtley and Davis, counsel for Defendant in error. Avene. oe 


See Rev. Stat. title costs page 129, sec. 13, and 14, same __-___ 
title justices courts page 348, sec. 4. er 

See also the case of Jones and Jones v. Relfe 5th vol. de- — Greene. 
cisions of this court page 542, made in the 4, judicial dis- 


trict May term 1839. 


Opinion of the Court by Napton Judge. 


Talbot sued Green in an action of assumpsit for medical 
services, and laid his damages at three hundred dollars. He 
hada verdict for eighty four dollars and twenty-five cents. 
On ‘motion of defendant, the costs were taxed against the 
plaintiff, to which, plaintiff excepted and secks to reverse 
ihis judgment, in this court. 

the act concerning justices courts (art. 1. S. 2.) declares 

hat justices shall have jurisdiction in all actions founded on 
contract, Where the debt due, or damages claimed shall not 
exceed ninety dollars. The third section, provides, that in 
actions on bonds and notes for the payment of a sum ex- 
ceeding ninety dollars and not exceeding a hundred and fif- 
iy, the circuit court shall have concurrent jurisdiction with 
tle justices. The last section seems to imply that in the 
cases enumerated in the first, the court has exclusive juris- 
diction. But the act, in relation to courts, declares (p. 155 
Rev. Co.) that the circuit court shall have concurrent origin- 

| jurisdiction with justices of the peace, in actions of tort 
and in all cases, which by law, are nct exclusively cogniza- 
ble before justices of the peace, where the matter in con- 
troversy shall be of the value of fifty dollars, or the title to 
lands is drawn in question &c. 

Itis not very easy to reconcile this section with the pre- ila 
ceding sections quoted from the act in relation to justiceScourts have 
courts; but it is difficult to resist the conclusion drawn from Concurrent 


jurisdicti ion 


the express words of the act concerning courts, that the cir- br | justices 
f the ace 
cuit court has concurrent jurisdiction where the subject \nen the sub. 


matter in controversy does not exceed in value fifty dollars, ject matter in 
controversy 


Why the concurrent jurisdiction should afterwards have been does not ex- 


limited to sums between ninety and one hundred and fifty éfty year 
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avoust TERM. dollars, does not appear upon this construction of the act. 
* If this construction be correct, the circuit court had juris. 
Talbot diction over the amount recovered as well as claimed in this 


oy ie suit. 
Greene. 


(R. C. 1835, The fourth section of the act concerning justi:es courts 
kb. one. 8: (p. 348,) provides, that ifany suit properly cognizable before 


do, title 7 justices of the peace, be brought in a court of record, the 


‘costs,’ p 129, seasiay . 

sec. 134 14;plaintiff may recover judgment thereon, but the costs of 

rtrd such suit shall be adjudged againsthim. The 13th, section 

p. 348, secs. of the act concerning costs provides, that in all actions of 

—— trespass, if any damage is found for the plaintiff he shall re- 
cover his costs, and in all other actions, which shall be prose. 
euted in any court, the subject matter of which is cognizable 
before such court, but the amount of damages recovered» 
shall be below the jurisdiction of the court, the plaintiff or 
defendant shall recover costs, in the discretion of the court. 
The next section (S. 14) declares that if'a suit is commenced 
in the circuit court, which is properly cognizable before a 
justice of the peace, the plaintiff may recover judgment, but 
the cost shall be adjudged against him. 

{do not pretend to beable to reconcile these conflicting 
provisions but in this case, the damages were not reduced 
below the jurisdiction of the circuit court, and costs sheuld 
therefore have been adjudged, as in ordinary cases. 

Judgment for costs is therefore reversed and the clerk is 
directed to enter up judgment for costs against defendant be- 
low. 


Bennetr v. Martin. 
A plea admitting the existence of a patent but denying its validity is 
bad, as the plea refers a matter of law to the jury. 


Error to the circuit court of Cole county. 


Lodd & Kirtly counsel for Appellant. 


1. That the pleas are affirmative to avoid the patent and 
consideration of the note ab initio. 

2. That he must prove every fact necessary, and produce 
the patent. 
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Hayden and Leonard, counsel for Appellee. AUGUST TERM 


1. That the burthen of proving the existence of a patent —_ , 
jor the Truss mentioned in the pleadings, devolved upon the Bennett 
plaintiff, and having failed to give or offer any, the non suit Martin. 
was proper. See 3 Phil. on evidence, 490, apothecary’s 
company v. Bently. Ky and Mood N. P. 159. 1 John. 513. a 
1 Starkie 322, 3, 4. C. T. R. 40, top paging. 





Presale ras eRe ttt ae 








Opinion of the court by Tompkins Judge. 


Bennett brought his suit against Martin in the circuit 
court; and the judgment there being in favor of the defen- 
dant, Bennett prosecutes this writ to reverse that judgment. 

The plaintiff declared on a bond, made to him by Martin 
for the payment of five hundred dollars. The defendant 
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pleaded in bar that the bond was given in consideration of 4 
the right and privilege of a certain supposed patent right i 
existing under the United States, called and known as Stag- ia 
ner’s Patent Truss for curing the Hernia; and that the de- a 
iendant did, to secure tbe payment of the said sunrof money, uy 
make, execute and deliver the said writing obligatory and 4 
forno other consideration, and avers that at the time when te 
the plaintiff sold to the defendant the said privilege and i 
ight of using the said supposed patent right as aforesaid, the KS 





said supposed patent was, and ever since have been and still a 
is, void in law, and of no effect or validity whatever. To : 
this plea the plaintiff replied, denying that his patent was 

void. Amn issue was made and the plaintiff gave the bond in 

evidence. The court, on motion of the counsel for the de- 

fendant, instructed the jury, that the plaintiff had not made - 

out his case, and that they must find for the defendant.— 

Upon this, the plaintiff took a non suit, with leave to move 

to set it aside. This motion was over ruled by the circuit 

court. 

This plea admits the existence of a patent, but denies its ae oy ~ 
validity. If the counsel for the defendant had desired to ose ggg fog 
test the validity of the patent, then they should have plead- Soasine its 
ed, that there was no such patent, and on the production of V@!dityisbad, 


as the plea 


the instrument in court by the plaintiff, the defendants coun- refers a mat- 
a . ‘ > " terof law to 
sel might have given in evidence, any fact which would rene the jury. 
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aveust TERM. der that instrument void in law. Framed as the plea is, 


sd 


Thomas 


v. 
Reynolds. 


the law is left to be found by the jury. The plaintiff ought 
to have demurred to this plea. 

The judgment of the circuit court is reversed and the 
cause is remanded for further proceedings, and the defend- 
ant, if he wishes, will be allowed to withdraw his plea and 
plead again. 


Tuomas v. Reynoups and others. 


It is the opinion of Tompkins Judge, that a debtor cannot make a valid 
decd of assignment, to a person selected by himself, for the benefit 
of his creditors. Napton Judge dissenting. MeGirk Judge absent. 

Appeal from Howard Circuit Court. 
Leonard & Todd, Counsel for Appellant. 

1. That one partner who is the active partner, may assign 
all the goods to pay debts. 

2. The more especially, as the other partner is non-resi- 
dent. 

3. That the letter of instruction to make the deed is suf- 
ficient authority for the execution of the deed; and makes it 
the deed of both partners. 

4. The deed of ratification subsequently made, relates 
back to the execution of the deed, and makes it the deed of 
both ab initio. 

5. The deed of Whiting, fer the firm, by the letter of in- 
struction of his copartner, with the advice of a majority ot 
creditors, and possession had by the trustee, gives such a tiv 
tle to the plaintiff, for the benefit of creditors, that cannot be 
divested by any subsequent levy of execution by other cre- 
ditors. 

6. Without the subsequent assent of creditors, the law 
will presume assent, from the fact that the deed is beneficial 
to the creditors. 1* Black 457. 11 Whea. 78. Hood v. 
Sibley 3. Mo. Rep. 290; 5 do. 484. 


Davis, Counsel for Appellee. 


], That one partner cannot execute a deed for the firm, 
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v. Ellison, 5 vol. Mo. Rep. page 463. 


Opinion of the Court by Tompkins, Judge. 


Thomas, the appellant, sued the appellees in the circuit 
court, and the judgment of that court being rendered against 
him, he appeals to this court. 

The plaintiff in this action sought to recover against the 
defendants for seizing, and selling and converting to their 
own use, certain personal property as belonging to IX, Whi- 
ting & co., which had been assigned to the plaintiff, as he 
contended, under trusts declared in the deed of assignment 

The deed purported to convey the property to Thomas’ 
the plaintiff, in trust to sell it and pay debts of the company’ 
Of those debts some were preferred, viz: debts due to Ren. 
ben Watts and John Wilson of Fayette, and to one Charles 
Brown of Boston. After paying those debts it was provi- 
ded, that all just debts at that time due and owing by the 
lirm, were to be paid, and the trustee was to hold the residue 
for the benefit of the company. All the property, both real 
ind personal belonging to this firm was conveyed by this 
deed for the purposes above mentioned. The firm copsisted 
{said Whiting and one Williams, residing in Boston, Whit- 
ing had been the acting partner in Missouri. The deed had 
heen made by the direction of Williams, and he afterwards 
assented to and ratified it in writing. The goods in question 
were, in pursuance of this deed, delivered over to Thomas 
as the plaintiff in the circuit court and appellant here. The 
appellees were, except Reynolds, judgment creditors of 
Whitng & Co., and their judgments were obtained before 
the transfer by Whiting to Thomas, and the seizure was 
made under the authority of executions issued on those judg- 
ments, Reynolds was the officer who leyied on the goods. 

Upon this evidence the court, on motion of the defendants 
instructed the jury that the plaintiff could not recover. The 
plaintiff then took a non-suit with leave to move to set the 
same aside. The circuit court overruled his motion for that 
purpose; and he excepted to the decision of the court. The 
appellees contend that the deed being made by Whiting a- 
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2. That the deed of assignment in this case is void. Hughes - ee 


ees 
Thomas 
v. 
Reynolds. 
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avcusT TERM Jone is void, and that the defect is not cured by the subsequent 


a 
Thomas 


¥; 
Reynolds. 
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assent of the other partner, Williams. 

There have been several decisions on the subject of this 
kind of assignments. In the cases hitherto decided the 
court has restricted itself to the decision of such points only 
as it became necessary to decide, organised as this court is, 
it frequently becomes very difficult, indeed impossible to 
have all its decisions on one subject under its view, so as to 
be enabled to review them. The decisions of most impor- 
tance were made at St. Louis in May last, and they are not 
to be obtained here. I shall proceed then to give my opin- 
10n on this case without reference to any thing before deci- 
ded, nor indeed do esteem it of any great importance that 
the former opinions are not reviewed; for the judgment of 
the circuit court will be affirmed by a division of this court, 
it consisting at this time of two judges only. It is not, in 
my opinion, at all necessary that Whiting should convey the 
propesty to Thomas by deed, thatis, the property which the 
appellees are charged with seizing &c. 

He had transferred it by the direction of his partner Will- 
iams, and against any claim on his part the transfer to Thom- 
as was, in my opinion, valid. But as against such creditors 
as did not choose to acquiesce, the transfer was in my opin- 
ion void, however correct the instructions of Whiting and 
Co., may have been. 

It was, in my oyinion, void as against creditors because it 
is against the policy of the law. Whiting and company, 
had they been willing to do equal justice to all their credi- 
tors, might have appiied under the provisions of the act for 
the relief of insolvent debtors, and the circuit court, ora 
judge thereof in vacation, would by that Jaw have had au- 
thority to appoint a trustee for the benefit of the creditors. 
But he lives a number of years probably in our country, has 
the aid and protection of the institutions of the State, has 

probably collected many debts from the citizens by the aid 
of the courts of justice, and when he becomes unable or un- 
willing to pay his own debts, the laws of the country are 
found to impose restrictions too onerous for him to bear. 

Instead of leaving the choice of a trustee to the impartial 
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his creditors, selects"a trustee to suit his own purposes. He 
may be honest in his selection, and his creditors may have 
no confidence in his integrity. Even if they believe him 
honest they may believe him unwise in his choice. His trus- 
tee may be neither delinquent nor honest, yet he is to decide 
on the validity of the claims of the several creditors, and is 
neither chosen by the creditors, nor accountable to them. 
We may be told that a debtor may pay on; creditor in pref- 
erence to another. Be itso. But when the debtor trans- 
fers his property to a trustee to raise money to pay a pre- 
ferred creditor, this is not passing the property over to the 
creditor in satisfaction of his demand. The effect of the 
act, if it be valid, isto withdraw so much property from the 
liability of being seized under legal process to satisfy debts, 
already ascertained by the judgments of our courts, for the 
purpose of subjecting it to the payment of such demands 
as this trustee, chosen by the debtor may decide to be due 
‘rom the debtor to the creditor. The worst of the matter 
is that the debtor himself declares who are his own credi- 
tors and in what order they shal] have their judgments en- 
tered up, and satisfied in this court of his own creation. The 
common law and her younger sister the Statute law smile 
on the diligent, not on the sluggard. Whiting and Company 
have some friends among their creditors whose diligence is 
not so great as thatof some others. They erect a court of 
their own, and appoint their steward to this high court; they 
declare by their own law, that to this court all their credi- 
tors shall resort; and in contravnetion of the general law of 
the land, that three favored creditors shall be first served, 
although the other creditors may appear first in order of 
time. Under their superintendence bothas Judge and jury, 
the steward ascertains the amount of each creditors demand. 
Indeed the firm of Whiting & Co.,is witness as well as 
Judge and jury. 
It appears in the bill of exceptions that the assignee visi- 
ted St. Louis soon after he had been appointed and possess- 
ed of the property, where he entered into an agreement 


tribunal provided by law, he, the person interested to cheat 4vover renw. 
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see ee with about thirty of the creditors to discharge his duty faith- 
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Reynolds. 
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fully &c. and they on their parts agreed with him to allow 
the other creditors to come within four months and parti- 
cipate in the assigned property, they executing receipts in 
full, and in fact releases, if we may suppose that such peeple 
know what is a release. That however is the plain import of 
the language used. On account of a provision of this kind in- 
serted in a deed of assignment which was the subject matter 
of adjudication, at the last term of this court held at St. 
Louis, the deed was declared void, if I am not greatly mis- 
taken. Inmy opinion it is altogether immaterial whether 
such a provision be incorporated in the deed or whether the 
trustee make that provision his rule of conduct. For even 
without that provision, | thought then, as I do now, that the 
deed ought to be declared null and void. 
When the learned counsel in the course of his argument 
declared that the conduct of his client was so warunly ap- 
proved by the creditors residing at St. Louis, | had supposed 
that he was volunteering evidence by way of argument to 
prepossess the court in favor of his clients, 1 did not sup- 
pose his client would have been so ill advised as to spread 
such matter on the record. But to do the counsel] justice 
he was too judicious to read it to the court. and I suppose 
hoped it would escape observation amidst the mass of irrel- 
evant matter that swelled the record to unusual size. Itis 
my opinion long entertained and deliberately made up, that 
if the courts of law tolerate the practice of suflering the 
property of debtors to be withdrawn by means of deeds of 
this kind from the reach of legal process, they will be alike 
faithless to the law and the constitution. It is in vain that 
an equality of rights forms the basis of all our laws, if per- 
sons who choose to declare themselves to be in failing cit- 
cumstances, are allowed to be exempt from any liability to 
have their property sold by judgment creditors under legal 
process merely because those debtors declare that they wish 
to lock upsuch property for the benefit of their particular 
friends. The judgment of the circuit court ought, in my 
opinion, to be affirmed. 
Napton Judge, dissenting. I do not concur in this opin- 
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ion, for the reasons given in my opinion in the cases of Brown avevst ver 
v. Knox and Boggs; and Drake v. Rogers and Shrewsberry ‘ 
~ een 

delivered at St. Louis last spring term. The same point,in Thomas 
relation to the validity of a deed executed by the active bieite 

- vey ids 
partner only, has been so ruled by Ch. J. Marshall in An- 
derson and Wilkins v Tompkins, 1, Brockenborough R. 
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DECISIONS 


OF THE 


SUPREME COURT OF MISSOURL 


THIRD JUDICIAL DISTRICT. 


SEPTEMBER TERM 1840. 





Kirk, alias Kirkpatrick, v. Tue Strate. 
The caption forms no part of the indictment. 
Appeal from the Criminal Court of St. Louis, May 
Term, 1840. 

Crawford for Appellant. 

That the indictment should contain ta itse/f every thing 
necessary to enable the party indicted to make a full defence, 
without intendment, implication, or reference. It is the 
right of such party to plead to the jurisdiction of the court. 
The indictment in this case, does not inform the party as to 
the court in which it is found, and is therefore defective, and 

the defect fatal. 

That it ‘s the right of a party indicted, to avail himself of 
any legal objections to the grand jury. The indictment in 
this case, does not inform him as to the term of the court, 
nor the time of finding the indictment, so as to enable him 
to avail himself of such legal objections as may exist against 
the grand jury, or the persons composing it, and is therefore 
defective, and the defect fatal. The endorsement of the clerk 


as to the time of filing the indictment, forms no part of the 
sadictment. 
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That the indictment should have adopted the terms of the 


____, Statute. It will be seen by reference to the record, that the 


—_ alias terms adopted in the indictment are at variance with the 
Kirpatrick 


The 


v. 
State. 


terms of the statute, and therefore defective, and the defect 
fatal. Authorities; State of Missouri vs. Comfort, decided 
in 1838, page 358. State of Missouri vs. Hunter, decided 
in 1833, page 361. Ist Chitty’s criminal law page <2. 

The appellant has been prosecuted under the statute 
against stealing “s/aves.” The indictment charges hin with 
having stolen a “negro doy.” This I contend is not in con- 
formity to the terms of the Statute, and the description that 
he is “a slave for life,” does not cure the defect. There is 
no statute against stealing a ‘negro boy.” The “nero boy” 
may have been free, and if so, no description, such as being 
“a slave for life,” can make him one. Same authorities as 
above; also Archbold, where under the statute against steal- 
ing cows, it was charged in the indictment for stealing a 
heifer, was held to be defective. 

Benton Circuit Attorney, for the State. 

Ist, That there is no necessity for caption to an indict- 
ment, or reference in the indictment to the court, or the 
term thereof; these facts are sufficiently shown by the entries 
on the record. This answers also the second reason. 

2d. The third reason is in substance, that the indictment 
does not charge the said Kirk with having stolen a slave. 
This will be answered by inspection of the indictment. 

3d. The 4th reason is that the indictment does not charge 
the said Kirkpatrick with having stolen a slave contrary to 
the form of the statute in such case made and provided. The 
truth of this is also matter of inspection, and depends solely 


on the indictment. 
Opinion of the Court by Napton, Judge. 


An indictment was found at the January term, 1840, of 
the St. Louis criminal court, against the appellant, for steal- 
ing aslave. ‘The defendant was convicted, and his counsel 
moved in arrest of judgment, which motion was overruled. 
The case is brought here by appeal. 
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The indictment was as follows: State of Missouri, county 8srt. TERx 


of St. Louis, sc. The grand jurors, &c. present, that Joseph ae. 
Kirk, alias Kirkpatrick, on &c., at &c., one negro boy, slave rea ge 
jor life, named John, aged about twenty years, did steal» — 
ike, and carry away, contrary to the form of the Statute The Sta te 
in that case made and provided, and against the peace and 
dicnity of the State. John Bent Cir. attorney. 

The only objection urged to this indictment, is the omis- 
jon to state in the caption, in what court, or at what term 

f the court, the bill was found. 

The records of the court show in what court and at what 

vm, this bil was found, and the caption of the indictment The caption 


ee : : ‘ ; forms no part 
rms no part of the indictment. It does not give any in- 










mrmation to the accused, as to the nature of the charge, and ™¢"t- 
in fact a mere memorandum by the clerk or attorney, and 
‘comes only usetal when the record is taken to another 


ryt 
ile 





Some objection has been made also, that the indictment 
esnot adopt the terms of the Statute. The indictment 
lithe word “slave” as the statute does, but describes 
said slave as a negro boy, aged &c. named &ec. - The 
vlictment is good, in this respect, as well as every other, 


Judgment allirmed. 


Mannina plaintiff in error v. Cornett defendant in error. 












Counsel, assigned by the court to slaves for their defence in criminal 
prosecutions, have no claim upon the masters of such slaves for 
compensation for professional services, unless there be an under- 
standing to that effect between such counsel and masters. 

MeGirk Judee dissenting. , 
Error from the St. Louis Circuit Court. 
Manning in propria persona. 

Ist. That so far from any assent or understanding be- 
tween the plaintiff and defendant being necessary to have 
been shown, neither the assent should have been exhibited, 
nor the understanding had, if the law be obeyed. 3. Story’s 
comm. on const. 665-27 sect. of the 3rd art. of const. 


F2 





of the indict- 




















Ss ee 


He nope She cee 


<0 aaa ats teen, 











472 


es 


Manning 


- 
Cordell 


sert. TERM of Mo. 9th sect. bill of rights Mo. 6 art. amdt. of constitu. 


~————_ 





SUPREME COURT OF MISSOURI. 





tion 105. 

2. That the defendants refusal to employ counsel to de- 
fend his slave, is to be considered as an act of obedience to 
the constitution of this State, as every man is presumed to 
know the laws of the Government under which he lives and 
to be anxious to ebey them 27 sect. art. 3. const. Mo. 

3. That the assignment of counsel by the court in the 
prosecution of a slave for crime, and on his behalf, was not, 
and never should be the consequence of a refusal on the 
part of the master to defend his slave, but is the duty of the 
court acting in obedience to the constitution of this State. 
Sect. 27, art, 3, const. Mo. 

Ath. That this exercise of obedience on the part of the 
court neither could nor should have any influence upon the 
assent or promise of the owner of the slave, or understan- 
ding between the counsel assigned and the owner of the 
slave, as he (the owner) is deprived of any interference in 
the case by the constitution, so jealous is it of the impar- 
tiality of the trial; but an implied promise is raised on part 
of the owner, by the act of selection by the court, sect. 27 
art. 3d, const. Mo. 

5th. That the provision of the constitution protecting the 
slave in prosecutions for crime, was intended to act in no 
other wise, than to carry out completely, its principles oi 
justice, humanity, and impartiality, and in no manner chan- 
ces the relative legal responsibilities of client and counsel. 
Sect. 27, art. 3d. const. Mo. 

6th. That our government is one based upon an equality 
of rights, taxes, and impositions; and that the constitution 
never could have intended that one citizen should work or 
labor for another, without just compensation from him. 7th. 
Sect. bill of rights Mo. 

7th, That the constitution never intended that the gov- 
emment might rightfully claim the services of one citizen, 
for the benefit only of another, but bases its claim for ser- 
vices, only when the benefit invres to the whole or a larger 
part of its people, or at least to the public. Bill of rights me 


7, sect. 
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sth. That any other construction of the constitution, 


would work injustice and therefore be repugnant to the gen- 


us of our institutions. It would work injustice, because it 
would compel one citizen (without a forfeiture of any of his 
rights by conviction of crime) to labor for another, howev- 
rrich and powerful, without reward from him, and without 
‘he right on the part of Government tv compensate him. 
‘th. That if it be true that the constitution compels one 
‘tizen to defend the slave, the propeyty of another, without 
mpensation, the legislature may enact a law, compelling 
un to labor in curia in defence of other property; thus 
wing to the legislative branch of the government, the ex- 
ise of a power subversive of all the inestimable rights of 
tree people, because, though the life of the slave belongs 
‘od and is protected by the Government, yet the services 
‘the slave and the value of his life are property and belong 


‘othe owner of the slave; and any injury done to the slave 


vuich may lessen either his services or the duration of his 
‘,is damage doffe to the owner thereof: now the convic- 


) 


of aslave f 7) > ay lesse his . ‘ty. Ss “ely 
i asiave ior crime. may essen nis proper Vy surety 


tien, if one citizen be bound to protect this property, of the 


wner in a slave without reward, he may with equal justice 
called upon to labor in defence of other property of the 
‘ner, Without any reward or just compensation, a princi- 
‘of injustice unsanctioned by the constitutions of a free 
-ople. 
Geyer, for defendant. 
The defendant now insists, as he did in the circuit court, 


athe is not liable to pay the plaintiff any thing. 


Constitution, art. 3, sec. 27, rev. C. 1835 p. 485. 


Opinion of the Court by Napton Judge. 


A slave, the property of Cordell, was indicted in the cir- 


§ utcourt of St. Louis, fora felony, and the court assigned 
the plaintiff in error as counsel for the slave. 


The plaintiffin error brought suit against the master, for 


@ ofessional services in defending his slave. On the trial, the 
‘ourt instructed the jury, that if they believed that the plain- 
\ifacted as counsel for the slave, upon an understanding 
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SEPT. - with the defendant, thathe should be paid for his services 
— they should find for plaintits but if they should be of opin. 
ion, that the plaintiff acted as counsel assigned by the court 


F Manning 
‘ , = . ‘ . 4 
Cordell to defend the slave in question, they shall find for the defen- 


‘may be of opinion that in obey. 
or yielding to the wish of the 


dant, notwithstanding they 

Counsel, as- ing the order of the court, 

sicned by the | ° 

ae tte. court, the plaintifl’ was influenced by the expectation that 
alaves for 

their defence 


} 
in ecriminal 


the defendant as owner of the slave would pay him. 

The professional services were proved, but it was als 
} rosecution 
cerning ‘saract proved - it Cordell, the owner, declined employing counsel, 
wi pen the m as- whereup On the court ¢ appoint ed Mr. Manning, who WAS al 


ters of such , : : ‘ 
sienna fen Verdict and judgment fo: 


vompensation defendant. 
fox eradcasion- 
Il am of O} inion that the cor 


attorne y a und Couns ellor at law. 


al services, int did not err in its instruction. 
unless ther 
be an under- 
standing to 
that ecifect be- .» |. ° 2 . , e ; 
tween euch his right of seiection, it would 


If the constitutional provision be imperative on the counsel 
the court, and was intended to deprive the maste: 


as Well as 


' ; : 
only raise an implied as. 






oni a lend sympsit against the State. ‘The counsel acts in such case as 

"ise ‘rk an ollicer of the court, and fur the furthegance of justice, an 

Ls A ea not upon any contract with the master, nor can any be in 
BH plied. Judgment ailirmned. 

¥ McGirk, Judge. L do not concur in the foregoing opinion 








Crerre vy. Toox. 
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a The confirmations of the Recorder of land titles, under the act of Con- 
gress of 13th June, 1512, areevidence of title, in an action of eject’ 

inent, under our statute relating to evidence, (R. C. 1835, title ‘ev 
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Louts Circuit Court. 





Iirror to the St. 





Bogy and Hunton for 





Appe lant. 





1. The first error assigned is the court giving judgment 
Vol. L Land laws U. States, page 620 





for the defendant. 
— vs. Gurno, 4 vol. Mo. Rep. 408. 

2. A transcript of testimony taken before Theodore Hunt 
was then offered to be read i 


This we believé 







as recorder of land titles, 
evidence, which was refused by the court. 
also to be error. <Act of 26th June, 1824, 
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3. The third error assigned, is the instructions of the mg 40." 
court below to the jury to find for the defendant. PI sini 

4, It follows as a matter of course, thatif any of thethree —Cerre 
sreceding propositions be correct, that the court should have — yy,9x. 
sranted a new trial. 


B. Allen for Appellee. 


It is contended in this case that the act of Congress 13th 
June, 1812, operates on those claims only of which notice 
nad been previously given to the Recorder, or the evidence 
{ which was in his office, originating by concession or or- 
ler of survey. 

That inasmuch as no evidence in the cause shows this to 
have been such aclaim, there isnoerror. Acts of Congress 
13 June, 1812, sec. 1. 2 Mar. 1805, sec. 1,2, 3,4, 5. 21 
(pl. 1806, 1,2. 3 Mar. 1807, 4, 7. 


Opinion of the Court by Napton, Judge. 


This was an action of ejectment brought by Gabriel P. 
Cerre, to recover a lot in the city of St. Louis. On the triai 
i the cause, the plaintill offered in evidence a confirmation 
{ the lotin question by the recorder of land titles, under 
ie act of 1812, to the legal representatives of Michael La- 
ie. It appeared from the testimony, that Madame Lamie, 
ie wife of Michael Lamie, had been previously married to 
ne Douchouquette, by whom she had six children. The 
nly child by her last husband married Paschal L. Cerre, and 
ied leaving three children, of whom the plaintiff is one. 

Some testimony was offered to prove the possession and 
‘ultivation of the lot in controversy, by Michael Lamie, pre- 
vious to 1803. ‘The plaintiff also offered deeds from two of 
ie Douchouquettes, children of Madame Lamie by her first 

iusband, who after the intermarriage of their mother with 
Michel Lamie, were generally known by the name of 
Lame, 


It was also proved that the lot described in the declaration 
was the same as that described in the certificate of confir- 
nation by the recorder, and it was admitted that the de- mationsofthe 
fend: ‘whens oe recorder of 
‘Nndant was in possession. land titles, 


The defendant offered no testimony, but the court instruct- ¥der the act 


The confir- 
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aal-V7 ed the jury, that the plaintiff had not made out a prima facie 
*_, case. It has been decided by this court in the case of Janis 
Cerre Vv. Gurno, (4 Mo, R. 458,) that the confirmations of the re- 
Hook, Corder under the act of 13th June, 1812, are evidence in an 
action of ejectment under our statute. This opinion was 
“ry some re-iterated in the same case, decided at the last term of this 
1812, are evi- court. The court are not disposed to review the positions 
" cone assumed in those cases. 
cjectment, The judgment in this case will therefore be reversed, and 
nei parvo the cause remanded. 
to evidence, (R.C.1535, title, evidence ‘see adm’r of Janis v. Gurno,4 Mo. R. p 
iis. S. C. 6 Mo. R. 330. 


Crry or Sx. Louis v. Morron. 

The provisions of the act of March 18th, 1835, authorising the sale o 
the St. Louis commons, are directory, and not conditions preceden 
to ihe exercise of the powertherein vested inthe Mayor and board 
of Aidermen of the « ty of St. Louis: Therefore in an action of cov- 
enant brought by the Mayor, Aldermen and citizens of the city of 
St. Louis, on an indenture of lease of a part of the commons, thi 
defendant is estopped from denying that the preparatory steps re- 
quired by said act were coinplied with. 

Priinm for Plaintiff in error. 

That the defendant is estopped by his own hand and seal 
from setting up as a defence, the matters contained in the 
ord, 4th, Sth, and 6th pleas. Demurrer was properly used 
in this case. 1 Chitty pl. 654. 

That the estoppel here arises by the deed sued on. Co. 
Litt. 352 a. 

That defendant is estopped from denying that the require- 
ments of the statute in relation to the sale of the common 
have been fulfilled. Defendant, by signing and sealing the 
indenture sued on, admitted that all these things had been 
done. 

Defendant nowhere alleges that the omission to do these 
things on the part of the mayor, &c. has resulted in injury 
to him, but he draws the conclusion by reason of this omis- 
sion is void in law. 

Defendant’s pleas undertake to set up a title to the demised 
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»remises in the inhabitants of the town of St. Louis as lim- 
red on 13th June, 1812. A tenant is not permitted to con- 
overt the title of the person under whom he came into 
session. 2 Blk. 1259. 1 T.R.760 n. 3 T.R. 14. 6 
YR 62. 
When a person assents to an act, and derives title under 
‘, lie cannot afterwards impeach it. Rex. v. Stacey 1 T. R. 
Woodl{all’s Land & Ten. p. 148. Drury & Wyman v. 
ay’, 14 Pick. Rep. 328. Cutler v. Dickinson, 8 Pick. 386. 
‘The defendant should, before signing the deed, have satis- 
| himself that all the provisions of the law had been com- 
i with. Ie being the party most interested in finding 
out, should not have entered into the covenant without 
wing What he was about. 
(he estoppel is complete, being mutual. The plaintiff 
not avoid the deed, nor shall the defendant be allowed to 





Nx 


, 

Geyer, for Defendant. 
That the judgment of the circuit court ought to be affirm- 
|, because, 

1. There is no estoppel to prevent the defendant from 

eading the matters, or any of them set up in bar, as is con- 

ided for by the plaintifl. ‘The defendant may not deny a 

wt admitted by his deed, but he may plead matter in avoid- 
nee, as infancy, coverture, fraud, gaming, usury, &c. In 
tis case the deed does not admit the title, or the authority 
| the grantors, and the defendant is at liberty to deny ei- 
ther. ‘The assignee of a patent may plead that the invention 
Was not new, and that the patentee was not the inventor. 
layne v. Maltby, 3 T. R. 438. In general a grantor is es- 
topped by his deed to say he had no interest, but this does 
not apply where the grantcr as in this case, is a trustee for 
the public, deriving his authority from a public statute. 2 
T.R. 169-171. See also 4 Bac. Ab. 140. Laws by author- 
ity passim. 

2. If the pleas in this case are true, and the demurrer ad- 
mits them, the deed is absolutely void, and cannot operate 
even as an estoppel against the plaintiff, and if there be an 
estoppel at all, it is mutual. Both parties are estopped or 
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neither. €ro. Eliz. 36. The plaintiff may deny the author. 
ity, and why not the defendant? 2 T. R. 169,171. 4 Bac. 
Ab. 140. Platt on costs 19,3. No sale of the common was 
authorized by the proprietors, or by any person or power 
authorized to confer such authority. The act of the 18th 
June, 1812, operated as a grant proprio vigore of the com. 
mons to the inhabitants of the town of St. Louis, and from 
that moment they were the proprietors in full property, and 
neither the Congress of the United States, nor the State Le- 
gislature, could control the disposition of it. 

4. The title was vested in the inhabitants of the town of 
St. Louis, and not in the municipal corperation called the 
mayor, aldermen and citizens of the city of St. Louis. 

5. The corporation not being the proprietor, and deriving 
no authority from the proprietors directly or indirectly, the 
sale and the deeds made in consequence are utterly void. 

6. Upon the supposition that the Legisiature derived a 
power to provide for the disposition of the commons by the 
general grant of Legislative power, or by the act of congress 
of 1831, it would not lawfully decide the judicial question, 
who are proprietors within the terms of the grant: nor had 
it the power to apply proceeds to any other use than that of 
the proprietors; but both being attempted by the act of 18th 
March, 1835. ‘That act is void, and consequently all pro- 
ceedings unser it. 

7. If the Legislature could confer authority to any one 
to make the sale, &c., that authority must be pursued by the 
agent, orhisact is void. 2T.R. 169,171. 4 Bac. Ab. 140. 

S. The first section of the act ISth March, 1S35, under- 
takes to determine who are the proprietors, being the own- 
ers of lots within the town as limited on the 13th June, 1812, 
whose votes are to be taken for and against a sale; and by 


the 2d section, ila majority of such owners consent in the 
manner prescribed to the sale of the common, then the 
mayor and aldermen, (not the corporation,) are authorized to 
make sale, &c., in the manner and upon the conditions in the 
act specified. It is alleged in the pleas, and admitted on the 
record, that the majority of such owners did not consent. 
Consequently there was no authority for the sale. 
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9. There are also several conditions prescribed as the S#PT. TERM. 


manner of exercising the authority, and among them that 


| 


a survey into lots, streets, &c. is to be made, a plat made» City of st. 


and recorded, the time, place, and terms of sale advertised, 
and deeds to be made by the mayor and aldermen, and if the 
pleas be true, all of them have been disregarded. 

10. Whether the pleas be bad because of an estoppel, or 
of the matter pleaded, or not, still the demurrers were pro- 
perly over-ruled, because the declaration is bad. 


Opinion of the Court by Napton, Judge. 


This was an action of covenant brought by the Mayor, 
\ldermen and citizens of the city of St. Louis on an inden- 
ture of lease. The declaration was as follows: The city of 
St. Louis, successors of the Mayor, Aldermen and citizens 
of the city of St. Louis, complain of George Morton of a 
breach of covenant, for that whereas heretofore, to wit, on 
xe.,at &c., by a certain indenture made between the par- 
ties aforesaid, (profert of which *s made,) the said Mayor, 
&ec., did demise, grant, and to farm let to the defendant, his 
executors and administrators and assigns, a certain lot with 
it,appurtenances situate in the St. Louis common, to have 
and to hold the said lot and messuage upon certain condi- 
tions, among which was that the defendant should yield and 
pay for the premises demised, as a yearly rent, unto the May- 
or, &e., and successors, the interest of five per cent a year 
on the amount bid for said lot, being the sum of $525 93, at 
the expiration of one year from the date of said indenture, 
and the like sum at the expiration of every year thereatter; 
and secondly, that at the end of filty years from the day of 
sale being the 12th March 1886, and every fifty vears there- 
after ahd after assessment made by the public assessor agree- 
ably to the act of the General Assembly of the State of Mis- 
souri passed 18th March, 1835, entitled “an act to authorize 
the sale of the St. Louiscommon” the said defendant should 
pay five per cent a year upon such assessed value as a year- 
lv rent; and thirdly, that should the interest aforesaid re- 
main unpaid for six months after due, the Mayor &c., might 
annul the sale, and yroceed to sell again according to the 
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act of Assembly aforesaid; and fourthly, that after the ex- 
piration of ten years from the day of sale, the said defendant 
might pay the sum of ten thousand five hundred and eigh- 
teen dollars and sixty cents, being the amount bid for the 
lot, and receive a deed in fee simple with special warranty 
only against the inhabitants of St. Louis and all persons 
claiming under them; and the said defendant did covenant 
for himseli, executors, &c., should well and truly pay or 
cause to be paid to the said Mayor, &c., the yearly rent of 
£525 93, at the several times appointed in said indenture—- 
hy virtue of which demise defendant entered. Breach, that 
on the 13th March, 1838, five hundred and twenty-five dol- 
lars and uinety-three cents became due and was unpaid.— 
Defendant pleaded seven pleas. 1. Non est factum. 2. 
Deed obtained by fraud. 3. That the demised premises 
formed a part of a larger tract called the St. Louis Com- 
mon, Which was vested in the inhabitants of that part of the 
city which was limited on the 13th June, 1$12; that by an 
act of the General Assembly of the State of Missouri, pas- 
sed March JS, 1835, the sale of the said common was author- 
ized on certain conditions and among those conditions were 
the following: That the Mayorand Aldermen of the city of 
St. Louis should cause the said commons to be surveyed and 
laid off into lots of not less than one acre, nor more than 
forty, and that they should lay oil such roads, ianes, streets, 
&c.. as they should deem necessary and should cause a plat 
of ssid survey to be made out and filed in the office of the 
Recorder of St. Louis county, and that they should give no- 
tice of the time, place and terms of sale for four weeks in 
all the newspapers of the city of St. Louis—that defendant 
relying on the pretences of the plaintiffs, that all these things 
had been done, purchased at public auction the demised pre- 
mises, aud that in fact the said Mayor and Aldermen did not 
cause a plat to be made and recorded, and did not follow the 
other requisites of the statute, and therefore the deed was 
void in law. 

he fourth plea alleged that plaintiffs sold the lot to defen- 
dant without having first obtained the consent of a majori- 
ty of the owners of lets and parts of lots within the limits 
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of the town of St. Louis as it was limited on the 13th of ser7. TsRM. 
27+) 1840. 
June L812. 
VC, . . . . \reeen yarn” 
Fifth plea averred that plaintiff sold the lot to defendant City of St. 
without having previously hada plat of the survey of the — 
said common recorded, &c. Morton. 
Sixth plea, that the Mayor and Aldermen did not make 
to defendant a deed for the lot purchased by him according 
to the form of the statute. 
Seventh plea, thatthe defendant did notenter by virtue 
of the demise to him, &e. 


On the first and second pleas issue was taken, and plain- 


tills demurred to the remaining pleas... Demurrer was over 
ruled, and judgment given for defendant on the demurrer. 
The whole of these pleas, if l understand them rightly, 
amount to averments that certain pre-requisites of the stat- 
tute authorizing the sale of the St. Louis common have not 
been complied with. No oyer of the indenture was craved 
nor is the indenture set out, except as it appears in the de- 
claration. No averment in any plea is made, that this in- 
denture was made in compliance with the act of the Gener- 
| Assembly of 1835, nor does so much of the indenture as 
is set out in the declaration profess to be made under any 
power given by that act. The Mayor, Alderman and citi- 
zens of the city of St. Louis assumed to be proprietors, and 
although it is not averred that the commons lie within the, T!¢ prov's- 
ie ane : ex : . ‘ his ions of the act 
luits of the city of St. Louis, neither can it be inferred of March 18th 
. : i . . 1835, author- 
from any thing in the deed, that they were without the lim- jo: the sale 
its of snid city. ofthe St. Lou- 
is commons, 
These pleas amount then to a denial of the title of the are directory, 
plaintii, and are therefore inadmissible upon well establish- geno 
edrules of law. If the pleas had averred that the plaintiff's, dent to the 
ne = id d- all th : power therein 
were agents, or trustees, and derived: all their power over \ usted in the 
the demised premises from an act of the legislature, and the 0H - a 
poare 0 
act of the legislature did not give them any power to make dermen of the 
3 S 
such a deed as was declared on, or was wholly null and void, Ay on 
lam not prepared to say that such a defence would come fore in an ac- 
tion of cove. 
within the reason of the doctrine of estoppel. ‘This was 


nant brought 
aa that was decided in the case of Mytton v Gilbert (2 term by the Mayor, 


Aldermen 
\. 169 172) which has been so much relied on at the bar. oe citizens 
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“a TERM. yecard the provisions in the act of 1835as directory, and not 
a * as conditions precedent to the exercise of the power. If 
City of St, the corporation of St. Louis made the deed to defendant 
_— under that act, he shall not and should not be allowed to de- 
Morton. ny that the prepatory steps required by the act were com- 
of the City of Plied with. He may allege that the corporation of St. Louis 
| c ity o . " 
St. Louis, on derived no power to sell or lease under that or any other 
an indenture oe ee — or ee : : ' , 
of lease of a 2Cts Or that the act was unconstitutional, and in that way, 
part of the bring himself within the doctrine in Mytton v Gilbert. 
commons, the * ‘ an : i . 
detendant is But the deferdants pleas avoid the question of power, 


i agitoer and seck to take advantage of alle sed omissions on the part 
denying that | 2 a . is : : 

the prepara- of the plaintifls. They are estopped by their deed from do- 
tory steps re- 
quired by said 
act Were com- or dis turbance. 


plied with. . ne 
All the court are of opinion that thes please are bad, 


ing this, especially as no complaint is made of any eviction 


and that the demurrer should have been sustained. Judg- 
ment reversed. 


Troms v. Grernn. 

Assumpsit en a bill of exchange drawn by plaintiff on one §S, in favor 
of defendant, and by defendant endorsed to plaintiff: Held that as 
no special circumstances were alleged in the declaration rebutting 
the presumption arising from the position of the parties on the bill, 
the plaintiff could not recover? Quwre whether an action could 
have been maintained if the facts as th y really ex’sted has been 
alleecd in the declaration? viz: That plaintiff signed the bill as 
drawer withoutconsideration and merely to accommodate defendant, 
whosigned as endorser and endorsed the bill to plaintifY for the 
purpose of securing the payment of adcbt due plaintiff by S. the 


drawece, 

Appeal from the St. Louis Circuit Court. 
Geyer, for Defendant. 

1. The promise of the defendant was not original, but 
collateral to pay on the default of Sefton, and within the 
statute of frauds, Matson v Wharan 2 T. R. 80, Burkmyre 
v Darnal 1 Salk, 27, Anderson v Hayman 1 H. BI. 120, 
Jones v Cooper. Cowp. 227, Chase v Day, 17, Johns R. 114, 
Fell on guarantee p.31, Leonard v Vredenburg 8, John, 
R. 29. 
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. The writing made by the defendant in this case does 
not express the consideration of the promise, and is there- 
fore void, 

Fell on Guarantee 43, Warn and al. v Walten, 3 east R. 
10, Lyon v Lamb, Fell on Guarantee appendix no, 3, Saun- 
dears v Wakefield 4, Barnw. and A. 595 (6th B.C. L. R. 531) 
Jenkins v Reynolds 3, Brod. and Bring. 14 (7th KE. C. L. 
I. 32S) Moodby Vv Boothy ll k. C. L. R, 57 note (2) 2 star- 
kie 602. note (1,) p. 603, 3, Shu R, 210, 3, east, 10 and 
eases above cited. 1 Phillips Ev. 439, and 3 Bingh, 107, 3 
Dallas 415, 424. 

. Whether the promise of the defendant be within or 
Beis the Statute, and whether the writing be sufiicient or 
insufficient, the contract is in writing, and nothing not found 
in the writing can be considered as part of it. 2 starkie Inv. 
SI-101. Ist Phil. iv. 437; 441, Chater v Becket 7, T. R. 
201. Fell on Guarantee 15. 

!. The writing purporting to be a guarantee given in evi- 
dence in this case is incompetent; Ist. because for the rea- 
sons, and upon the authorities above cited it is void. 2. he- 
cause of its variance from the contract set forth in the 4th 
count; and was not relevant in any other count. 

8 Starkie, Ev. 1543. 1 Phil. Ev. 126. Saunders on os and 
Liv. 960, 535, 672, to 600, 52. 1 Saunders Rep. 211; (n.) 

. Fell on Guarantee. 1 Salks 27, Ld. Ray. 224. st 
27, 2. Wils. 141, 1 Barr 373, 

This cause having been tried by the court sitting as a 
jury on the evidence of the plaintifl, the opinions prayed for 
by the defendant are to be regarded as prayers of instruc- 
tions to ajury: And if the court ought to have given either 
of them, the judgment ought to be reversed for that cause. 

6. The writing signed by Greene is void, and the court 


ought so to have decided on the praver of the defendant. 


See the reasons and authorities on the 2nd point. 

7. The evidence did not sustain either of the three first 
counts of the declaration, and the circuit court erred in de- 
ciding the contrary. Herrick v Carman 10 Johns. R. 224, 
Bishop v Hayward 4, T. R. 469, 9, FE. C. L. 159, 8. The 
circuit court decided that the plaintiff was not entitled to 
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serr. TERM. recover on the fourth count of the declaration, but sitting 
ies asa Jury afterwards disregarded its own instructions as a 
Thoms court, and found a verdict for the plaintiffon the fourth 
Greene, Count. The verdict ought therefore to have been set aside. 
9. The evidence did not support the fifth or sixth counts 
of the declaration and the court ought to have given the 
opinion prayed for by the defendant. 1. Saunders 211 note 

(2)4 iE. C. L. R. 264. 
10. The verdict ought to have been set aside and a now 











trial eranted. 






Spalding for Ap) ellee. 





1. The paper signed by Greene was properly admitted in 






evidence. 
2. The court properly refused to declare that paper void. 






3. The court properly refused to lay down the law, that 





Thoms was not entitled to recover on the three first counts. 






i Term Rep. 470; 2 Bos. & Pal. 125: 2 Barn. & Cres. 483; 


4 Missouri Rep. 458; 1 Mis. Rep. 95 & 96; Rev. code 522, 





i sec. 31; 4 Mis. Rep. $2. 
4. The court did not err in refusing to give an opinion 







that the issue on the fifth count should be found for Greene. 
5. The issue on the 6th count was rightly found for the 


appellee. and the court did not err in refusing to give an in- 





struction that it should be found for the appellant. Chitty 
on Bills $1, 79, $2,595 & 596. 16 John. Rep. 136, 137. 5 
Mis. Rep. 525. 

6. The finding for plaintifi’s on the common counts, and 
rendering judgment, if error, was for Greene’s advantage, 
und therefore cannot be reversed. 5 Mis. Rep. 525. 













Opinion of the Court by Napton, Judge. 

This was an action of assumpsit brought by Thoms against 
Greene, for the amount of three bills of exchange, amount- 
ing in all to $1599 99. The three first counts are on these 
bills, alledged to be drawn by William Thoms on one 
John Sefton, in favor of William W. Greene, and endorsed 
by said Greene to plaintiff. The counts are in the usual 
form, and aver acceptance, presentment for payment, and 
notice of dishonor, to Greene, after protest. The fourth 
count sets out a guaranty, on the part of Greene, that the 
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bills should be paid. The bills in this count were described SP"; "RRM 


to be fiftegn hundred dollars, thirty-three cents. The fifth — 


count was for work and labor, money paid, goods sold, &c., 
and the sixth on an account stated. Plea non assumpsit. 
On the trial, the plaintiff offered in evidence the three bills 
of exchange described in the declaration, proved their pre- 
ccntment to the acceptor, their protest for non-payment and 


notice to the defendant. 
The affidavit of William Robertson established the follow- 
ing facts: That plaintiff sold alot of merchandize to Sefton 


(the acceptor of the bills.) Three drafts each for the sum of 


$533 33, one payable in eight montlis, one in eleven months, 
snd the other in fourteen months, were executed in payment 
rsaid goods. The drafts were written by Greene, and 
presented by him to Thoms for his signature. Thoms ob- 
jected at first to signing the drafts, stating that he preferred 
‘rreene should be drawer. Greene stated tht his only mo- 
tive for wishing them in that form was that he was desirous 
to appear on the drafts as endorser, being much indebted to 
the Bank. But he would be responsible fer the payment of 
the drafts at maturity, and would hold himself’ as liable for 
their payment as though he was the drawer. The goods 
were sold by Thoms, in the opinion of the witness, much 
more on the credit of Greene than Sefton. Thoms would 
not have sold to Sefton alone, as he knew very little of his 
allairs and circumstances. Greene appeared much interest- 
ed in the purchase of the goods, and took a part of them 
himself. The said drafts were at length signed by said 
Thoms, endorsed by Green, and accepted by Sefton in the 
presence of deponent. It was distinctly understood by all 
the parties, that Greene endorsed said drafts as the surety of 
Sefton, the acceptor. Greene was the son-in-law of Sefton, 
Plaintiff also offered in evidence the following paper signed 
by defendant: “I hereby engage that John Sefton will pay 
to Mr. Thoms his several drafts dated 12th April, 1833, one 
at eight months after date for five hundred and thirty-three 
dollars thirty-three cents, payable to my order at Louisville, 
Ky., one of equal sum payable at eleven months after dates 
and one of equal sum payable at fourteen months aster date 


v 


1840. 


Thoms 
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Greer@ 
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~~ io making together the sum of one thousand and six hundred 
—____, dollars. Cincinnati, April 12, 1833, W. W. Greene.” This 
nagialian 
Thoms paper was objected to, but was admitted by the court. 


ia After the close of the testimony, the defendant prayed the 


dic 
en 
thr 
Bu 


opinion of the court: ; 
ed | 


Furst, That the said writing of the said defendant last 
; : ‘ > ae mo 
aforesaid set forth, was and is void. 


' ; Si EP ur 
Second, Vhat the plaintiff is not entitled to recover on | 


to 1 


either of the three first counts of the declaration. r 
thin 


Third, Vhat the defendant is not entitled to recover on 
eel 
the fourth count. 


Apes ' 7 "ee ; face 
Fourth, Vhaton the evidence as aforesaid given, the issue | 


on the fitth count of the declaration ought to be found for ng 
defendant: and also’on the sixth count. sae 
uree, 
out tl 
presu 
bill, 
Id. 
whet] 


The court cave the third instruction, but refused the cthers, 
and gave verdict and judginent for the plaintiff? Defendant 
moved the coyrt to set aside the verdict and judgment, be- 
cause the verdict was against law and evidence, which mo- 
tion was over-ruled, and exceptions saved to the several 
opinions of the court. 

The material question here, is wheth2r the three first 
counts of the declaration were sustained. It seems, that 
Sefton purchased a stock of goods from Thoms, the pay- 
ment for which (Greene was willing to guaranty. For this 
purpose he drew up three bills for exchange upon Sefton 
with Thoms as drawer and himself as payee. Le then en- 
dorsed the bills to the plaintiil, who was the drawer. To 
make the matter more certain, he executed a separate wri- 
ting, by which he engages himself to see the bills paid at 
maturity. 

The plaintil! then brings an action on the bills as endorsee, 
without averring that William Thoms the plaintiff, and Wil- 
liam Thoms the drawer of the bills were identical, If this 
had been averred in the declaration, it would have been bad 
according to Bishop v Hayward 4. term R. 470. If then 
the defendant had pleaded that Thoms the plaintiff and 


le ham 
_ Thoms the drawer were one and the same person, this would i a 

Assumpsit ae , i os asec 
on abillof have been a good plea. The testimony established this fact, 7% \\ “ 


exchange and the court was called upon to say that this this testimony 


drawn by fit, an 
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did not support the declaration. The court should have giv- me TERM. 
en this instruction. The proof so far from sustaining the 1840. 


i ceria ones 
three first counts, proved what amounted to acomplete bar. Thoms 


Sut the proof went farther and established that Thoms sign- 
ed as drawer without consideration and merely to accom- 


modate Greene, but that Greene signed as endorser for the plaintiff on 


one S. in fa- 
purpose of securing the payment of the amount of the bills vor of defen- 


ry" e ° j t » 1 s » 
to Thoms. This was a special case not warranted by any come 
thing appearing on the face of the bills, and should have Held, that as 


. ‘ ._ no special cir- 
been declared on accordingly. The bills purport on their cumstances 

face, according to the law merchant, that Thoms the drawer *“"" — 
was the debtor of Greene, and thou gh he became afterwards ation rebut- 


‘ ‘ ting the pre- 
the endorsee, he cannot recover against Greene, because sumption ari. 
(ieene could immediately recover back against him. With sing from the 


‘ , , . position 
ut the allegation of any special circumstances to rebut this of the parties 
resumption arising from the position of the parties on the 0” the bill, 


a oa the plaintiff 
Will, Thoms cannot recover. could not re- 


ar ° ° yer. = 
| do not know that it is necessary or proper to inquire, oanir om, 
whether the party could on the facts recorded inthe bill of ction could 


‘ mt ee 4 lave been 
exceptions make a good case. Lord Kenyon said in Bish- maintained if 


oy v layward, “I admit that a case might happen in which the facts as 


eee : they really 
the plaintiff might have stated that he was substantially en- existed had 


bi . Wis . . been alleged 
itled to recover on this note, for example, that his own name ;,, the declar- 
was originally used for form only, and that it was under- @tion viz: 


A ° that plaintiff 
tood by all the parties to the instrument that the note though anol the bill 


nominally made payable to the defendant was substantially ** 4°” 




































































































































































without con- 
, 0 be paid to the plaintiff; but if such were the case the note sideration 
+ Bold have been declared upon according to its legal im *24™°"e!y ' 
e Pp wou Fo) S legal 1M accommodate 
it portas was held in Minott v Gibson (H. Black R.569.”) —_— defendant, 
eis sc j “ bs who signed as 
rhis is substantially the case at bar, and yet in Britten endorser and 
© HF Wilson v. Webb, (2, Barn and Cress. 483,) the plain- pire’ {he 
lt Bis declared on a bill of exchange, drawn by the plain- tif for the 
4 ns ey bait an se of 
us HRs upon one F. W. endorsed by the plaintiff to de-Pe ee’ S, , 
ad BBadant and re-endorsed by him to the plaintiffs, and aver-  . ofa 
] . . . .* ° aedt aque 
en ed, that at the time of drawing the biil it was acreed that plaintiff by S. 
nd Be name of the defendant should be endorsed upon the bill te twee? 
uld Ra security to the plaintiffs for the due payment thereof, by 
cts \V. and that the bill was so endorsed under such agree- 
ny 


ent, and that the endorsement by plaintiffs was without 
G2 
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serT. TERM. consideration. The usual averments of presentment for 


___, payment, protest for non payment Xc. were also made. 


Thoms 
7. 
Greene. 


This declaration was demurred to, and all the judges held the 
declaration bad. It was held that plaintiffs could not recover 
on the bills, because by the custom of merchants, the plain- 
tiffs as drawers were liable to pay the contents to the defen. 
dant, and if the action was founded on the special contract, 
it could not be maintained, because it did not appear that 
there was any consideration for the defendant’s endorsement. 
Holroyd J. in his opinion, expressly referred to the decision 
in Bishop v Hayward. If this decision is to be looked upon 
asa judicial interpretation of the previous opinion in Bishop 
v Hayward, Lord Kenyon’s dictum in that case in relation 
to the special action which he supposed maintainable, must 
be taken with a very important limitation. A consideration 
for a special agreement, altering the actual position of the 
parties on a bill, must be averred and proved. 

The guaranty, ofleredin evidence under the fourth count 
was properly rejected by the court, because of variance, 
No judicial interpretation upon the meaning and effect of the 
word “agreement” used in our statute of frauds has ever ye 
been made in this State. As the question does not arise 
this case, I will not consider it here. 

The common counts for money paid, money had and re 
ceived &c. cannot help the plaintiffs case. The bills, in my 
opinion, did not support either the 5th or 6th counts, becaus 
they purported that the plaintiff was the debtor of defendant 
and if he paid them, he was only paying his own debts 
Judgment reversed. 


McGirk, Judge. 


Iam of opinion that in the foregoing case, Greene is re 
ponsible as endorser to Thoms. 


N| lene 
hate o 
nee w 
"fou 
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Exe’rs or Suose v. Morris. mat ee 


The judgment of the Circuit Court will not be reversed on the ee 
ground that the verdict was against the evidence, unless it clearly py, of Shobe 
appears that the evidence did not warrant the finding of the jury.(See v. 
Singleton v Mann. 3. Mo. R. p. 464. Oldham v Henderson 4. Mo. R. = Morris. 

p. 295. Martin v Withington ib. p. 518. Mulliken v Greer, 5. Mo. 

RK. p. 489. Steel v McCutchen, ib. p. 522. Vaughn v Montgomery, 

ib. p. 529.) 


Bates for defendant. 


lt is submitted that the motion for a new trial was erro- 
ceously refused. 

Campbell for Appellee. , 
lst. The weight of testimony as preserved on the record 
sdecidedly in favor of the verdict of the jury. 

2. Two juries after full and fair trial upon the merits hav- 
ug given a verdictin favor of the claim of said Morris for 
wus of which the verdict now appealed from is the smallest, 
md both the county court and circuit court having refused 
ogrant new trials, this court cannot now legally grant a 
eW trial unless there appear upon the record the most man- 
«terror, or flagrant injustice in verdict. 

» There is no such injustice in the verdict in this cause 
swould justify this court to invade the province of the ju- 

Mo. Dec. vol. 1, page 464. 
Geyer, on the same side. 


|. The circuit court could not lawfully grant a new trial to 
e appellants, one new trial having before been granted to 
same party, it not appearing that the jury erred in a mat- 
‘of law, or was guilty of misbehavior. 


*. The verdict rendered is not against the weight of evi- 
ce; on the contrary, the services are established by the 
idence on both sides—the only difference being in the es- 
nate of the value of those services, and the weight of evi- 
ice would entitle the appellee toa larger amount than the 
nu found py the jury. 


3. Though the Supreme Court will reverse the decisions of 
Fcireuit court in granting or refusing a new trial, it will 
'erse them only where it manifestly appears that the 
i't below exercised its discretion unsoundly, McKnight 
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sept. TERM and Brady v. Wells 1 Mo. R. 14. Singleton v. Mar, 3d do, 

464. Oldham v. Henderson, 4 do. 295. Martin v. Withing- 

itx’s of Shobe ton, ib. 518. Mulliken v. Greer, 5 do. 489. Neel y, 

Mertie McCutchen, ib. 522-3. J.R. 170,271. Graham on new 
trials 380. 


Opinion of the court by Tompkins Judge. 


Morris the appellee filed in the county court of St. Charles 
county an account against the estate of the deceased, Abra. 
ham Shobe, and obtained there a judgment for $1915. The 
executors moved for anew trial, and their motion being 
over ruled, they appealed to the circuit court of that coun- 
ty. Inthe circuit court Morris obtained a judgment for 
$1373. The executors again moved for a new trial, and 
their motion being over ruled, they appealed to this court. 

The billof exceptions shows the account filed by Morrs 
in the county court against the estate. It was for services 
rendered to the deceased in his life time, beginning on the 
9th day September 1830, and ending on the 10th day of Apr 
1836, (deducting five months in the year 1831,) in attending 
to the business of the deceased, and in taking care of hi 
son Jesse. For these services the plaintiff Morris charge 
the sum of $1915. There was also an item in the accoul 
of $25 for a gun. 

George Barns, a witness for Morris, stated that someti 
in the month of February 1836, he was at the house oft 
deceased, and having had a previous acquaintance of 5 or 
years with Morris, he enquired of Mr. Shobe, since deceased 
in what capacity Morris was there: that Mr. Shobe said 
mended gates, ploughs, &c., and said that he hada gre 
deal of such work to do, and among the rest he attended 
his son Jesse; that he had more influence over Jesse th 
any other person had; that Ned was a good fellow, and 
would pay him well: that Jesse Shobe seemed to be dera 
ged in his mind and subject to violent excitement; that | 
took oilence atsome remark of the witness, and was seve 

times in the night noisy and violent: that Morris was a¢ 
penter; the witness had known him 5 or 6 years, and t 
he was formely employed in making shingles, and in hewil 
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daily 
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that the witness saw him engaged in some such work at Mr. mado. 


Shobe’s. idietlotanis 
Wm. Palk, another of Morris’ witnesses stated, that in Ex’s of Shobe 

the spring of the year 1833, he commenced practice as fam-  y40,,/«, 
ily physician in Mr. Shobe’s family, and that he was at the 
house of Mr. Shobe about twice in each week till the death 
of Mrs. Shobe, and that sometimes he was there once in 
each day for near a month; that Mrs. Shobe died in 1834 or 
5, After her death, he lived more thana year in Mr. 
Shobe’s family; that when he was first there, he found Mor- 
tis there as one of the family, and that he continued there 
till the spring of 1836; that he was repeatedly told by Mrs. 
Shobe, and by Mr. Shobe, that the business of Morris 
was to take care of Jesse Shobe; that Jesse Shobe was the 
son of the deceased and aged about forty years; that he 
was subject to violent epileptic fits, which came on him 
smetimes monthly, sometimes weekly, and sometimes 
jaily, and by night as well as by day, whenever he was 
much excited, or had eaten too freely; that he was deficient 
inmemory, and “non compos mentis;” that he was in such a 
condition as to require a constant keeper to watch him, and 
that persons who were well acquainted with him could fre- 
quently see when the fits were about to come on,and by taking 
him out, and amusing and exercing him, the fits could some- 
times be kept off; that there was during the fits a great rush 
of blood to the head, and he required frequent bleeding; that 
te was an able bodied man, and in other respects healthy 
enough; but that his life would have been endangered if he 
had not been constantly watched ; that Morris attended him, 
and watched him, and when at home slept with him for the 
purpose of taking care of him, understood his case well, 
could bleed well, and knew how to prevent the fits when 
they were likely tocome on; that Jesse Shobe was much at- 
tached to Morris, and that Morris had more influence over 
him than any other person; that Morris frequently took him 
out to hunt to exercise him and divert his mind; that he 
frequently did this of his own accord, and sometimes at the 
request of the deceased; that Morris was a first rate nurse, 
and his services were rated very highly by Mr. Shobe.— 
This witness also testified that Morris was much employed 
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and doing many other things which it is perhaps need. 
less to enumerate. 

Mrs. Tatum, another witness for Morris, stated that in 
1830, she became acquainted in the family of the deceased, 
and that Morris was there at that time; that in 183] she 
went to live in the family of the deceased, and continued 
there till 1834, and speaks of the services rendered by Mor. 
ris in such terms as the last witness had done; that in the 
spring of the year 1832, Morris was preparing to join Capt. 
Boon’s company of rangers; that she heard the deceased re. 
quest him not to do so; and he said that he would give him 
more than he could get by going with the rangers; that she 
never knew the deceased to give Morris any money, nor 
Morris to receive any thing, except some few articles o/ 
clothing furnished him by Mrs. Shobe. Ira ‘Tatum testified 
that he was a neighbor to the deceased; that he had known 
Morris to be at the house of the deceased, but did not know 
how he was employed there; that he had employed Morristo 
assist him in building a steam mill; that Morris was a good 
workman in wood; that this witness gave him one dollar and 
fifty cents per day and found him, (his boarding perhaps:) 
that he was well satisfied with Morris’s services at that price; 
that another person had afterwards employed him at one 
dollar and twenty-five cents per day and found him. Mar- 
ris was employed by these persons after he left the house o! 
the deceased in 1836. 

Several witnesses produced on the part of the defendants, 
appellants here, testified as to the manner of life that Mor 
ris led at the house of the deceased, Abraham Shobe; they 
stated that he seemed to have no particular employment! 
that he kept his horse and gun, and amused himself as he 
pleased; that the deceased was a wealthy man owning maby 
slaves, two of which were good at working wood and iron 
and that several of them had influence over the diseased so" 
Jesse Shobe, and understoed very well how to treat him in 
his disordered state of health. These witnesses thought tha 
the services of Morris in the family of the deceased wel 
not worth more than his boaraing and lodging in the house 
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of the same. A grand son of the deceased stated that in %?T. o ‘ 
the spring of the year 1834, he went to live with his grand- , care 
father to attend to his business, and sometimes went to Ex’s of Shobe 
school; that he slept in the same room with Jesse Shobe,and yg. 
that Morris when there slept with him Jesse; that Morris 
told him that the deceased gave him twenty-four dollars to 
buy a gun. 
Another grandson of the deceased testified that in the 
spring of the year 1836, he, at the request of the deceased, 
went to live with him in order to attend to his business. 
That in April of that year, Morris left the house of the de- 
ceased; that the deceased becoming very feeble left his own 
residence in October of that year, and went to the house of 
his daughter in Gasconade county, where he died early the 
next year; and that the time of the departure of the deceased 
from his own residence was generally known in the neigh- 
borhood. Another witness on the part of the defendants 
stated that he had seen Morris at work at Shobe’s place; 
that Morris was frequently hunting and riding about, and 
sometimes with Jesse Shobe; that when the deceased left his 
own place of residence in 1836, it was generally understood 
that he would never return, he being very infirm; that he 
was in company with Morris, and remarked to him that it 
was generally reported in the neighborhood that he, Morris, 
was to get $250 per year from Mr. Shobe; that Morris re- 
plied it was not so, that there was no such contract between 
them, and that he would be well contented to get that sum. 
The reasons assigned for a new trial are, that, Ist, The 
verdict is against law; 2d, against evidence; 3d, without 
sufficient evidence; 4th, that the amount allowed is exces- 
sive. No instructions asked or given are complained of, 
and whether a new trial is to be granted is to be determined 
altogether by the weight of evidence. The only evidence 
of acontract betwixt the deceased and the appellee Morris, 
is the declaration of Mrs. Tatum that in the summer of the 
year 1832, when Morris intended to join Capt. Boon’s com- 
pany of rangers, she heard the deceased request him not to 
do it, and say that he would give him more than he could 
make by going with the rangers. Thata very different va- 
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exer. TERM. ue should be fixed on the services of an individual employed 
* _, as Morris was, in the family of the deceased, is not st ; 

Ex’s of Shobe and for that reason this court ought not lightly to disturb a 
Morris, Verdict, which to say the least, has the sanction of two ju. 
ries; and which, two courts, after hearing the testimony, 

each refused to set aside, and to grant the appellants a new 

trial. This court sees nothing but the written evidence of 

the case. Two of the witnesses on the part of Morris lived 

in the family of the deceased whilst Morris was employed 

there. The opportunities of these persons to acquire infor- 

mation of the value of Morris’ services, as well as of the va- 

lue set on them by the deceased was good, and their charac. 

ter for veracity is not impeached. Those two witnesses 

rated the services of Morris to the family of the deceased 

very highly, and they also declare that the deceased placed 

The judg- 2 high value on them. The testimony of Ira Tatum 1s cal- 
ment of the culated to give a very favorable opinion of the character of 


circuit court 


will not be re- Morris, as well as of the value of the services that sucha 
ree ge person might have rendered on the farm of a wealthy farm- 


the verdict er, such as the deceased appears to have been. It will be 
was against 


the evidence recollected that Tatum employed Morris, soon after he left 


unlessit the family of the deceased, to assist in building a steam mil! 
clealy ap- 


pears that atone dollar and fifty cents per day, and found him; that 
os ape Tatum said he was well satisfied with the services of Morris 
rant the find- at that price, and found him to be an industrious man; that 
ing of the ju- : fe . : 

ry, (see Sin- during the following winter, Morris was employed on the 


_ ‘} Mo. Same mill, by the mill-wright, at one dollar and twenty-five 


R.p. 464. Old- cents per day, and that his dabor was satisfactory to the mill- 
ham v. Men- 


derson,4 Mo. wright. It does not seem probable that a man who had 


R.p. 295. passed six years of his life in so idle a manner, as some of 
Martin v. : : eer 

Withington, the witnesses think Morris did at the house of the deceased, 
ig could suddenly become so laborious and correct in his hab- 
5 Mo. R. p. its as to give satisfaction to one who employed him at the 
489. Steel v. A 

McCutehen, rate of one dollar and fifty cents per day in very heavy 
cas. work. The presumption, then, it seems to me, ought to 
Montgomery, arise that Morris had not passed six years at the house of 


bp. 929. the deceased, next before he was employed by Tatum on 
the mill, in the indulgence of idle habits. Much deference 
has always been shown by this court to the verdict of a jury 
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on questions of new trials. But in the present case there “3 ,,°"" 


have been two verdicts for the plaintiff, Morris, one of the W_.__ 
jury in the county court, the other of a jury in the circuit ©x’s - Shobe 
court; and each of those courts refused the appellants a new Seutte 
trial. Those courts too, hearing and seeing the witnesses 

deliver their evidence, had many advantages over this court 

in forming a correct estimate of the weight of evidence on 

each side of the question. Then as the jury did not find the 

verdict contrary to any instructions of the court before 

which the cause was tried, and as it does plainly appear to 

me, that the evidence would not warrant the finding, it is 

my opinion that the judgment of the circuit court ought to 

be affirmed, and that being the opinion of the other judges of 

this court, it is accordingly affirmed. 


Curie v. McNorr. 


Petition in debt will not lie on a note which does net show on its face 
when it became due. To maintain suit on sucha note it is necessa- 
ry tomake an averment of the time when the note became due, and 
no such averment can be made in this form of action. 


Appeal from the St. Louis Circuit Court. 
Darby for Appellee. 

The record appears to be correct, and it is difficult for me 
to see what points arise in the case. There can be none, 
save the over-ruling the demurrer, and that will appear to 
have been properly decided by the circuit court. 5 vol. Mo. 
decisions, Hamilton adm’r of Rundlett vs. Stewart, p. 266. 


Opinion of the Court by Tompkins, Judge. 
McGirk, Judge, did not sit in this cause. 


John McNutt brought his action under the statute against 
Richmond J. Curle in the circuit court. He had judgment 
there, and to reverse that judgment, Curle appeals to this 
court. 

The note set out in the petition of McNutt is as follows: 
On the first day of January I promise to pay John McNutt 
or order the sum of, &c. The defendant Curle demurred, 
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sart. Term and the circuit court over-ruling the demurrer gave judg- 
ment for the plaintiff. 
Curle It does not appear by the face of the. note sued on in this 
MeNutt, 2Ction when it became due. In this the petition was defective; 
the declaration made at the close of the petition, that the 
debt remains unpaid, and therefore, &c., does not help the 
appellee; as it ought to appear that before he sued, he had 
aright to demand payment. The judgment of the circuit 
court should have been for the appellant. 
Its judgment must then be reversed, and in disposing of 
Petition in the cause we are led to enquire whether in this statutory 
debt will not mode of proceeding the plaintiff can, if the cause be re- 
lieon a note © fis : 
which does manded, amend his petition by making an averment that 
not show on i ee ee Pn 7, dal ae 
its face when te first day of January next after the date of the note was 
it beeame the day on which the parties intended the note to become 
due. To main- a ; 
tain suit on Gue. The act declares that any person being the legal own- 
such a note it er of any bond or note for the direct payment of money or 
is necessaryto Sd i Tt 
makean aver- property may sue thereon, &c., by petition in debt. The 
ment of the ide Pi Sas ae FOES Eee 78 
time when 0M is then given, viz: “the plaintiff states that he is the 


the note be Jegal owner of the bond or note against the defendant to 
camedue,and , , . . . ; a . 
no such aver- the following effect. The copy is then inserted, and the peti- 


ment can be tion concludes as in the record, “yet the debt remains un" 
made in this - 


form of ac- paid, therefore he demands, &c.” The third section of the 


— act prgvides how assignments may be set out in case there 


be any, and that the instrument sued on shall be filed with 
the clerk together with the petition. 

Our act is a copy of that of Kentucky, and under their 
act, the courts of that State decide, that no averments can 
be made in this form of suit. In the case of Dallam and 
Castleman vs. Wilson the court of appeals say, “petition and 
“summons will not lie against Castleman and Dallam & co. 
“on a note signed Castleman, Dillon & co. If the persons 
“are the same it must be shown by averment which cannot 
be made in this form of suit.” For say that court, “this 
“summary proceeding applies only to writings which on 
“their face are plain and unequivocal evidences of a contract 
“for the direct payment of money between the parties to 
“the writings. In Kinkaid vs. Higgins, 1 Bibb 352, it was 
“adjudged that the statute admits of no averment, &c.” 
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Great respect is certainly due to the decisions of the courts 
of that state on a statute which we have every reason to 
believe was, as it were, transplanted from that state into this; 
for much the greater part of our population migrated thence; 
but our own legislature seem themselves to have intimated, 
by declaring how assignments of such instruments should 
be set out, their intention that nu other change should be 
made in the form of the petition. The intention of the fra- 
mers of the act was to simplify the mode of proceeding at 
law for the collection of debts. This intention is expressed 
in the title of the first act, viz: of January 1825. For the 
reasons above given, it is my opinion that the plaintiff should 
have declared on this note asat commor law. Judge Mc- 
Girk does not sit in this cause on account of a legal disqual- 
ification; but Judge Napton concurs in opinion. The cause 
will then be remanded to the circuit court, and that court 
will dismiss the suit because the statutory. action of petition 
in debt does not lie on the instrument of writing here 
sued on. 


Curie v. Perrvs. 


Petition in debt will not lic on a bond containing other stipulations than 
those for the payment of money or property: therefore this action 
cannot be maintained on a bond given for the hire of slaves, and 
containing besides a promise to pay a certain sum of money at a cer- 
tain time, a stipulation for clothing the slaves, paying their taxes, 
and for returning them at the expiration of the period for which 
they were hired. 


Appeal from the circuit court of St. Louis county. 


King & Tunstall for defendant Curie. 


The circuit courterred in this cause in overruling the 
demurrer filed herein. See 4 Bibb Rep., the case of Wright 
vs. Coleman page 252 and 253: also 7th Monroe’s Rep’ts, 
Townsend vs, Burgher, pages 224 and 225, and particularly 
at the bottom of page 225; also, 6th Monroe’s { entucky 
Reports page 335, and Ist Bibb’s page 252, and the statute of 
Kentucky upon which those decisions are founded, 2nd vol- 
ume of their digest page 319. 
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exert. rrxm =. The circuit court erred in setting aside the judgment 
* against Pitman in this case upon motion of plaintiff's at- 
Curle torney. 
Darby for Plaintiff. 

The decisions of Kentucky, generally on this statute, are 
inapplicable to the law of Missouri, because the statute is 
different. But even the decisions of Kentucky will sustain 
the view I have taken of the case, and show conclusively, 
that the circuit court decided correctly in over ruling the 
demurrer in this case. Kinkaid vs. Higgins, 1 Bibb 352.— 
Pool vs. McCaughan 6 Mon. 336. 2 vol. Brown and More- 
head p. 1320. 

In the case before the court, no averment was necessary. 
No evidence was required, except the exhibition of the note, 
for the direct payment of the money. Casey vs. Barcroft, 
5 vol. Mo. decisions page 128. 2 vol. Mo. Decisions, John- 
son vs. White, page 223. 


v. 
Pettus. 


Opinion of the Court by Tompkins, Judge. 


Pettus sued Curle in the circuit court of St. Louis county 
in the statutory action called petition in debt. Judgment 
was given for Pettus ona demurrer filed by Curle to the 
petition. 

The bond on which the suit is brought is in these words: 
On or before the first day of January next we Richmond J. 
Curle and David R. Pitman promise to pay to William G. 
Pettus five hundred and sixty three dollars, being for the 

d Seger ger hire of negroes &c. for one year, who are to be clothed, 
lie on a bond taxes paid, and returned to said Pettus on the first day of 
pee January next, dated Ist January 1838, and signed &c. by 
a oe the parties. It might be well enough to close here by re- 
payment of ferring to what is said in the opinion delivered at this term 
mee “here. 12 the case of Curle against M’Nutt, as a reason for the dis- 
fore this ac- position about to be made of this cause. But on referring 
be maintain to the case of Coleman v Wright found in 4th Bibb p. 252, 
oh a bond we find a case precisely similar to this now before us. In 
hire of slaves, that case the court of appeals for the State of Kentucky say 
ned Reser mg “we are of opinion that the objection is well founded.” viz: 
promise to that the action was misconceived; for, continues that court, 
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“The act of assembly which gives the remedy by petition, may: TERM 
confines it to cases for the direct yayment of money. A - 
bond or note therefore upon which a petition will lie, must —Curle 
be such as may be correctly described to be a bond or note 
for the direct payment of money; and as the note in this 

. inc ; ; r aan _ pay a certain 
case contains not only a stipu lation for the pay ment of WY Si al pane 
ey, but also for the clothing of the slaves, it is plain that itat a certain 
cannot be correctly described as a note for the payment of yo. S0n 


money only; for the whole note, and not a part only should thing the — 
RE, tart S “ile ‘ slaves, paying 
come within the description, and the whole ofitsstipulations their taxes, 
5 : os ‘ : * «GHG POF fe- 
must therefore be taken into consideration, in determining trening iain 


the aptitude or correctness of the description.” at the expira- 
Our statute giving the remedy by petition varies frem that 8" of the 
5 5 period for 
of Kentucky only as it confines the remedy to the cases ppovoon 
bonds or notes for the direct payment of money or “proper- 
ty,” and to use the language of the Kentucky court, the note 
sued on in this cause cannot be correctly described as a note 
for the direct payment either of money, or property, be- 
cause it contains in addition to the promise for the direct 
payment of money, a stipulation for the clothing, paying 
taxes and return of the said slaves. 
The same disposition then, that was made of the case ci- 
ted from the Kentucky reports, it seems to me ought to be 
made of this cause, that is to reverse the judgment of the 
circuit court and remand the cause in order that the plaintiff 
in that court may have leave to discontinue his action. Judge 
Napton concurring in that opinion, the judgment is accor- 
dingly reversed, and the cause remanded for the purpose a- 
foresaid. 


we 
Pettus. 


Ferevuson y. THE Mayor, Atpermen &c. or THE City or 
Sr. Lovts. 

In a suit against the Mayor, Aldermen &c., of the city of St. Louis, cn 

Treasury Warrants of that City, the plaintiff should allege in his 


declaration a demand onthe City Treasurer, and not on the defen- 
: 
dants. 


irror to the Circuit Court of St. Louis county. 
Bird for Plaintiff. 
The plaintiff here insists that his declaration is good, and 
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“i 1g2M. that judgment below should be reversed and final judgment 
— * __, given here for plff. 
Ferguson. Drake for defendant in error. 
The Mayor, The declaration alleges no presentation of the warrants at 
poeren he. the Treasury for payment. Murray v Judah, C. Corren 490, 
°"St. Lows. Mohawk Bank v Broderick in 10 Wendell’s R. 306, Bayley 
on Bills p. 219. 


Opinion of the Court by Tompkins Judge. 


Ferguson brought his action of assumpsit against the 
Mayor, Aldermen &c. of St. Louis. A demurrer was filed 
to the declaration, which the circuit court sustained, and 
gave judgment for the defendants. Ferguson prosecutes 
this writ of error to reverse that judgment. 


The declaration states that the defendants were justly in- 
debted to him in the sum of six hundred doliars, on two 
treasury warrants so called, drawn by Richard Dallan au- 
ditor of the City of St. Louis, one of them to pay Charles 
Collins, or bearer four hundred dollars for &c. out of any 
money in theTreasury not otherwise appropriated; the other 
warrant drawn by the said auditor directing the said Treas- 
urer to pay to Charles Collins or bearer one hundred dol- 
lars for &c. out of any money in the Treasury not other- 
Wise appropriated, both of which bore date at St. Louis Kc. 
The declaration then goes on to state that these warranis 
came to the hands of the plaintiff for a valuable considera- 
tion, and that afterwards &c. the plaintiff presented the 

Ina suit ac Pee tants to the defendants for payment who undertook, and 
gainst the promised to pay &c. The breach is then assigned viz: that 
Mayor, Al- they did not pay. The plaintiff shows on the face of the 


dermen, &c. 


of the City of declaration that the money demanded was not the individ- 
are *" ual debt of the defendant. The demand of payment should 


ae : have been made of the Treasurer, and if he did in reality 
that city, the 


plaintiff demand, and the plaintiffs did literally promise as it is stated 
should allege in the declaration, that promise being made without any 
in his declar- ; ; ‘ ; —. . ; 

ation a de- consideratien does not entitle him to maintain an action. 


mand on the Fr L Pee mm ee 
any Seine Ife should have demanded the money from the Treasurer, 


rer, and not the officer whose duty it was to pay. It can scarcely be 
on the defen- 


dente. credited that the plaintiff did not know that the drafts cught 
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court is then affirmed. 


McKuyney’s Adm’r. v. Davis. 


Where a demand is presented to the county court for allowance, 
against a decedent’s estate and disallowed, the decision of the court 
is a judgment, and is attended with all the legal consequences of a 
judgment of a court of record at common law: consequently, if the 
claimant neglects to prosecute his appeal in the manner pointed out 
by the statute, the matter becomes res-adjudicata, and he is forever 
barred. 


Appeal from the St. Louis Circuit Court. 


Spalding for Appellant. 

Ist. The circuit court did not err in opening the judgment 
of the county court and granting a new trial. Rev. Code 63, 
and particularly sec. 8. 

2d. The circuit court erred in deciding that the first judg- 
ment in the county court was not a bar to the second suit. 
Rev. Code 155, 156, 157, and also pages 55 and 56. 1 Phil- 
ips’ Evidence 242; and | Starkie’s Evidence 208. 

3d. The circuit court ought to have granted a new trial, 
as the verdict was against law and evidence. 


Geyer for Appellee. 


1. It does not appear by the record of the county cour’; 
that in the decision excepted to, that court erred in any ma- 
terial question of law or fact, and the judgment of the coun- 
ty court ought therefore to have been affirmed; and though 
it should appear that there was error committed on the new 
trial, yet as the result is precisely that of affirming the judg- 
ment of the county court, no error has been committed for 
which the judgment can be reversed, certainly none by 
which the appellant is injured. Rev, Code, 1835, p. 63-4. 

2. The mérits of the case are clearly ‘vith the appellee as 
is manifested by the verdict of two juries; and a judgment 


to have been presented to the Treasurer and consequently s:?T. TERM. 
that such presentment ought to have been averred in the _ 
declaration. The circuit court in my opinion committed no Ferguson 
error in sustaining the demurrer. The judgment of that... 4 
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St. Louis 
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rendered upon such finding ought not to be reversed, unless 
there is very manifest error. 

3. No error was committed by the circuit court in ren- 
dering jndgment for the plaintiff on the verdict. The re- 
cord of the county court does not show either the nature of 
the demand, or the amount presented in the former proceed- 
ing; nor is there on that record any decision as to the parti- 
cular demand. These matters itis attempted to supply by 
parol evidence against law. 


Opinion of the Court by McGirk, Judge. 


This case comes here by appeal from the circuit court 
of St. Louis county. The case was commenced in the 
county court of St. Louis county, and originated as follows, 
to wit: At the May term of the county court for St. Louis 
county 1838, on the 3rd day of the term, Davis, by his at- 
torney, presented to the court for allowance against the es- 
tate of S. T. McKinney an account for $221 43 founded on 
the following receipt, to wit: St. Louis, May 27th, 1834, 
R’d of E. Davis two hundred and twenty one dollars 43 cts. 
S. T. McKinney. On the validity of this demand the par- , 
ties had a regular jury trial in the court, and a verdict and 
judgment were given for the plaintiff, Davis, in that court 
for the amount, and the administrator took the case to the 
circuit court, where the plaintiff Davis again hada verdict 
and judgment, to reverse which the cause is brought here. 

M’Kinney, the appellant and administrator, alleges, that 
the circuit court committed error on the trial of the cause 
in refusing to decide that the plaintiff’s Davis, demand was 
not barred by reason of it having once before been before 
the county court and disallowed. This question, as I con- 
ceive, is the chief and main question to be decided by this 
court. 

Before this question can be fairly gone into, a previous 
question which arises must be determined, which is a ques- 
tion of fact to be determined, by an inspection of the record. 
It is insisted by Mr. Geyer of counsel for Davis that the re- 
cord does not shew that this case was ever adjudicated on 
and disallowed by the county court. 
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. 


circuit court, and by the record and the evidence contained 


in the bill of exceptions, we are satisfied the plaintiff’s claim McKinney's 


was once before on a trial in another case, different from 
the present suit, fully tried by the county court and disal- 
lowed, and from that disallowance the plaintiff Davis took 
no appeal, but submitted to the same, expecting to redress 
his grievance by a newsuit. It may here be remarked that 
Davis made no objection in the circuit court to-the evidence 
civen to provea former trial. It appears by the record that 
a part of that evidence was record evidence, and a part was 
oral evidence. The circuit court was called on to decide and 
declare the law to be, that when a demand is once regularly 
laid before the county court for an allowance against the 
estate of a dead person and disallowed that such disallow- 
ance is a bar to a subsequent suit for the same demand, 
which the court refused to do, but decided that a new suit 
might be brought for the same thing. To determine the 
correctness or incorrectness of this decision, a view of the 
statute creating county courts and defining their powers, 

must be resorted to. In page 156 R. Code 1835, sect. 15, it 

is declared, that the county courts shall have and possess the 

following powers (after naming other things): Sizth, To 

hear and determine all suits and other proceedings instituted 

against executors and administrators, upon any demand 

avainst the estate of their testator or intestate, where such 

demand shall not exceed one hundred dollars. 

Seventh, Concurrent jurisdiction with the circuit court, in 
all such cases where the demand shall exceed that sum, sub- 
ect to an appeal to the circuit court, in all cases. By this 
enactment the county court clearly and legally had jurisdic~ 
tion of the subject matter of this suit. 

By the 21st section of this article the court is declared to 
heacourt of record. In page 56, R. Code, 1835, sect. 8, it 
isenacted that the county court shall have jurisdiction, to 
hear and determine all demands against any estate, and a 
concise entry of the order of all allowance shall be made on 
the record of the court, which shall have the effect and force 
of a judgment. 
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This court has looked into the record sent here from the *%=?T. TERx™ 
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sert. Term =  =The 9th sect. requires all claims to be proven by competent 


— _, legal testimony before they can be allowed, and either party 


McKinney's may preserve such testimony by bill of exceptions. 


_* The 13th sect. empowers the court, or rather commands 


Davis. the court, to hear and determine all demands in a summary 
way, without the form of pleading. 

The 20th section requires that when a demand is allowed, 
the clerk shall endorse on the back of the paper allowed, and 
deliver the same to the party. But nothing is said as to 
what shall be done when the demand is rejected. 

It is argued that the county court is a court of statutory 
jurisdiction, and therefore its jurisdiction ought not to be 
enlarged by construction. This rule being admitted, does 
not settle the question before the court. The true question 
is, what is the legal effect of an act clearly authorised to be 
done when the law has omitted to declare the effect. The 

Where a de. act declares allowances made by the court shall have the ef- 


weet Pho fect of judgments. The counsel then argue that the law 
connty court makers believed it would not have been so, or they would 
mri iggy not have so declared it; and the counsel farther infer, that 
cedent’ses- such would have been the case because the law-maker has so 


tate and dis- A a —* ae , 
rele the declared it. Iam of opinion that if the statute had been si- 


decisionof the Jent in respect to the effect of an allowance made by the 
courtis a 

judgment, & County court, yet the effect would have been of consequence 
is attended : + 5 

olihe ail ate equal to a judgment. The county court is one of the con: 
icgal conse- gtitutional courts of the State, and by statute has a portion 
falpaenala of judicial business conferred upon it, and the manner and 
equrt - re- time of exercising that business are by statute declared and 
cord at com- } 

morn law: pointed out. 

oe Then in all cases where the effect of its acts are not decla- 
claimant ne- red by statute, we must look to the common law for the el- 


ae cues fect. Ithen take the county court to be a court of record, 


peal in the possessing power to hear and determine all demands against 
manner point- > ° . 
ed out by the the estates of intestates, ina summary way without the form 


rtatute, the 4 : +e eX- 
natter be. ©! Pleading, and to allow or disallow the same. That is ex 


parr anges actly what has been done in this case. 
gegen I take the law to be well laid down in 1 Starkie on Evi- 
barred. dence, which is, that a judgment by a court of competent 


jurisdiction upon the same matter between the same parties 
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it and for the same purpose is conclusive, 1 Starkie 208; same *=7- 7 
ty book 211— it is said that the allowance by the commissionet$ aie cee 
of a bankrupt is conclusive, referring to Doug. 407. * McKinney's } 
ds So the judgments of ecclesiastical courts, though not of *4™" q 
‘" record, are conclusive. So the decision of a private arbitra- Davis 
: tor, to whom the parties have referred themselves, is bind- . 
d, ing on the subject matter. 1 Starkie 211. These, says the q 
ha book, are instances in which the adjudications, though not Q 
i. of record, are final. 3 
Then Starkie, in the same page and 212, says, that a mat- 4 
“= ter is not less res adjudicata, because it is not of record, 4 
“ that is, because it is not preserved and authenticated in a r 
nes particular manner, &c. 
han As to the matter having been given in evidence, the cita- 
thie tion by Mr. Spalding, of counsel for the administrator, from 
The | Philips Evidence 242, is in point. 
Par. To suppose the act of the Legislature, which says the A 
= county court shall hear and determine ail demands against Be 
mld the estates of deceased persons, intends only that their or- pa 
that ders, allowances, &c., shall be of force only where theamount & 
se ao is allowed, would be givinga liberty to claimants against the e 
Ps. elects of dead men, never by law given to persons where is 
the the debtors are alive. The consequences would be hurtful 
ence to the rights of justice and perplexing to society. Accord- 
con: ing to common Jaw rules, the disallowance in this case is a 
rtion bar. The statute does not declare it to be otherwise, and if 
- and itis holden to be otherwise, it will be by construction and 
1 and implication growing up, against the justice and equity of the 
statute, and against the peace of society. Tor these reasons, 
lecla: {am of opinion that the circuit court erred in giving judg- 
ne e- ment for Davis, and that the same ought to be reversed with 
cord, fe costs of suit. Judgment reversed. 
yainst 
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SEPT TERM. Tuomas v. Cox to the use of BetrzHoever. 


pA 4 _, 1. A plea alleging an assignment of the instrument sued on, by the 


“6 50st ices plaintiff to a third person, should state the form of the assignment 

60a 249 vs for if the instrument was verbally assigned the assignee ceuld not 
Cox. sue upon it in his own name. 

2. The 2nd section of the act concerning ‘‘bonds and notes” (R. C, 1835, 

p. 105,) making bonds and promissory notes, for money or property 

assignable, does not apply to covenants which are left as at com. 

mon law—not assignable so as to enable the assignee to sue thereon 


a 


A PR osc hae 


in his own name. 

3. A plea of surrender of a term and acceptance thereof, in an action of 
covenant, should state that plaintiff accepted the same in discharge 
of the covenant, as nothing will discharge a covenant but a perfor. 
mance or discharge under seal. 


ine. 


Rhee ata oad ih. dirnalleeged.; 


3 Ps Det int 


Appeal from St. Charles circuit court. 


Bates and Campbell for Appellant. 

Ist point. An instrument of writing, such as the one on 
which this suit is brought, under our statute may be legally 
assigned, so that the suit should be brought in the assignee’s 
name. 

2nd. An instrument of writing, such as the one now sued 
upon, may be surrendered by words without writing. 

ord. Verbal testimony is competent to prove a surrender 
of sucha lease as that now in controversy. 

4th. The court ought to have granted a new trial in the 
cause. 

oth. The declaration of the plaintiff is materially defect: 
ive. Authorities—Revised Code, page 105, sec. 2. Do. 284, 
sec. 9. 2nd Blackstone’s Com., page 327, sec. 10. 2 Chitty, 
page 535-6 and note. Ist do. page 107. 

Coulter for Appellee. 

The first point which arises in this case is on the demur- 
rer to the first plea, and this I maintain was properly sus 
tained by the court. 6th Cranch, page 82, Lewis vs. Har: 
wood. Ist vol. Rev. Code of Virginia of 1819, page 484— 
Force’s adin’r. vs. Thomason, 2nd Littell’s Reports page 16é 


and Holbert vs. Deering, and Brooks vs. Deering, same 
hook, vol. 4, page 9. 

The next point arises on the demurrer to the second ple 
this plea is that the house aud premises mentioned in thé 
lease were destroyed by fire before the termination of th 
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is no doubt that a tenant is bound to pay rent, notwithstan- 
ding the destruction of the house by fire, unless there is a 
special exception in his lease, that in case of fire he shall not 
be bound to pay rent. Comyn on landlord and tenant pa- 
ces 115 and 119. 

_ The next point is on the surrender which he says he made 
to Cox. This plea certainly is a nullity. Statute of frauds, 
section 9. 

The other points are on the exclusion of testimony. The 
deed to Jonathan L. Bean, and the written statement of 
James B. Bowlin were properly excluded, because they had 
no relevancy to any of the issues. The statements of Ma- 
gehan and McKee were properly excluded for the same rea- 
son, and because they went to prove a verbal conversation 
with Beltzheover about the premises, and a surrender to him 
verbally, if they prove anything. The receipts of Busby 
were properly excluded because they were not competent 
unless a judgment and executions were shown, by which he 
was authorised to receive the money. 


Opinion of the court by McGirk Judge. 


In the St. Charles circuit court, Cox, to the use of Beltz_ 
hoover, brought three actions of covenant on the same wri- 
ting against Thomas and two others. The suits are nearly 
alike in all respects. 

The actions are founded on an article or agreement under 
seal, by which, Wm. Cox bargains and contracts as follows: 
(to wit,) “1 William Cox, for and in consideration of the sum 
of one thousand dollars to be paid as hereinafter mentioned 
(o hereby assign and set over to Jonathan Thomas, John 
Dawson and Isaac Rubel all the right, title and interest which 
as assignee, I have in and to the following premises, (here 
the premises are described being a house and lot in St. Lou- 
is.) which I now hold under a lease from Arthur L. McGin- 
uis, dated April Ist, 1835, for the full and complete term of 
four years from the date thereof.” At the end of this clause 
the covenant proceeds as follows: (to wit,) “and the said 
Jonathan Thomas, John Dawson, and Isaac Ruple, for them- 


lease, and therefore Thomas was not bound to pay. There *#?". TERM 


Keone sens 
Thomas 


v. 
Cox. 
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srr. TERM/ selves their heirs, executors and assigns, do hereby cove- 


. 
een 


Thomas 
vv. 
Cox. 


nant to and with the said Cox, and his heirs, to pay the just 
and full sum of one thousand dollars for the unexpired term 
of said lease to said Cox, which is three full.and complete 
vears from the first day of April 1836, in quarterly instal- 
ments or payments, and that they will at the end of said 
term return unto said Cox the aforesaid house, messuages or 
tenements, in as good order and repair as they received it 
usual wear excepted. Witness our hands and seals.” Then 
the same is signed and sealed by all the parties. 

The breaches assigned are, that said parties entered into 
the enjoyment of the premises immediately, and that Cox 
fulfilled all things on his part, but that the defendants on the 
ist of April 1839, five hundred dollars being then due, failed 
to pay the same, &c., wherefore he is injured, &c. 

The writ was served on Thomas, who appeared and cra- 
ved oyer of the covenant sued on, and on it being read, he 
pleaded several pleas, the first of which is, that after the ma- 
king said covenant, on the 27th day of July 1837, the said 
Cox assigned all his right and interest to the premises afore- 
said to one Frederick W. Beltzhoover, and this the defend- 
ant Thomas is ready to verify, wherefore he prays judg- 
ment, &c. 

2nd plea is that the premises were without fault of defen- 
dant burnt down. 

The 3rd plea is that at the time the indenture was made, 
the-defendant paid Cox all rent due, (to wit, $100,) up to 
3lstof July 1836, and that the defendants then surrendered 
the balance of the term to Cox, the plaintiff, who then and 
there accepted the said surrender, and this the defendant is 
ready to verify, &c. 

4th plea is payment and issue joined to the country, and 
this is found against the defendant. 

There is ademurrer to the three first pleas. The court 
sustained the demurrer to the defendants three first pleas, 
and gave judgment for plaintiff, to reverse which the cause 
is brought here by appeal. 

The first question made by the defendant in the court be- 
lew is whether Ccx could assign his interest in the leased 
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premises, and yet sue in his own name to the use of Beltz- *#?7. Ter» 
hoover. It is argued that the plaintiff could no longer, af- : 


—— 
ter the assignment, use his own name. I consider that this Thomas 


view of the matteris wrong. The plea says,Cox assigned ,\* 
and made over all his interest to the premises, and to the 
indenture to one Frederick Beltzhoover, and argues there-,, “ Plea !- 


; c : leging an as- 

lure that Beltzhoover, as assignee, should sue in his ownsignment of 
. the instru- 

name, and that the suit should not be Cox ‘o the use of ment sued on, 

Beltzhoover. by the plain- 

m ; ‘ - . . tiff toa third 

here are in my mind several objections to this plea. In person,should 


he rr ner 3 . 7 state the form 
ihe first place the form of the assignment is not alleged; the" ' a ag 


plea does notshew whether the assignment was written, ment, for if 


c ee > s es the instru- 
printed, or verbal. If it were verbal, 1 am of opinion no, ent wasver- 


suit could be brought on it in the name of the assignee direct. bag at 
ee le assignee 
rhisis One reason why 1 deem the plea bad. At common could not sue 


lw this covenant would ngt be assignable, so as to enable 8° it in his 
; i ; : ‘ own name. 
ie assignee to sue in his own name. The statute has made 
«me rights evidenced by paper assignable. But it has not eT 
wade all rights assignable. In Rev. Code 1835, page 105, tion of the act 
2. The statute declares that “all bonds and promissory Concerning 
F _ _ ° ‘bonds and 
wotes for the payment of money or property, shall be assign- notes,” (R. e. 
: 1835, p. 105,) 
making bonds 
own name against the obligor or maker for the recovery of@nd — 
“ce . ry notes or 
the money or property specified therein, or so much as may moncy or pro- 
have been due at the time of the assignment, in like manner P°Tty, assign- 
; ; 3 : able, does not 
the payee or obligee might have done. Why the legisla- applyto cove- 
hems \j ] t ie - ; me ak gears ~~ i} ] ki 1 f } li nants which 
ure did not see proper to make every possibie Kind OF ODil- 1-6 Jert as at 
sation secured by paper writing, assignable is not for me to —— law 
: —not assign- 
say. They have left out all covenants, and there can be no able so as to 
doubt that the writing sued on in this case is a covenant in °2ble the as- 
; , b ; . signee to sue 
the strictest sense of the common law, and thatit is not athereon ir. his 
| ¢ ‘ _. own mame. 
bond nor note, for the payment of money or property mere- 
ly, then not assignable. Then, as at common law, the pay- 
ee might sell his right to have the money, and with it he 
ight sell the purchaser the right to use his name to recover 
the money with. 
Matt. . . +A plea of sur- 
This is enough to put the question of assignment to Testerender of a 
[am of opinion that on that plea the court committed no term and ac- 


: : ° ceptance 
error. I will. now examine the plea of surrender which was ianeead, — 


ole, and the assgnee may maintain an action thereon in his 
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sept. TERM demurred to by the plaintiff. The plea nowhere asserts 
* , the fact that the lot, &c., was surrendered to and accepted 

Thomas by Cox, in satisfaction of the defendants obligation to him 
Cox, to pay the $1000. It is a well settled rule in law that no- 
thing will discharge a sealed covenant but a performance or 

se pret discharge under seal. Here no such thing is alleged—the 


— eat plea says Cox accepted the lease, but for what it does not 
ainti - ° . . . . * 
cenee’ the say; whether in satisfaction cf his demand is not said. For 


same in dis- these reasons the plea is bad, and th: circuit court of St: 
charge of the 


covenant, as Charles committed no error on this point. 


nothing will . . " 
dudhnens 0 As to the other demurrer, it was not relied on, and I have 


covenant but not seen any thing in it. Judgment.affirmed. 
aperformance or discharge under seal. 


Birp v. Monraomery. 


. The claim of the inhabitants of the town of St. Charles to the com- 
mons adjoining the town, conceded to them by the Lt. Governor's 
of Upper Louisiana in 1797, and 1801, and surveyed by the Survey- 
or General of that province in 1804, was confirmed by the act of 
Congress of June 13th, 1812. 

. The rules of the common law are inapplicable to the construction of 
grants and concessions of the royal domain, during the Spanish 
government of Upper Louisiana. 

. In the case of a complete grant, of a part of the royal domain, by the 
crown of Spain, the dominion retained by the King was purely po. 
litical, and not proprietory. In the case of the St. Charles commons, 
however, there was nosuch complete grant, but a mere concession 
or inchoate title had been made, and the King of Spain undoubted: 
ly retained so much proprietory right as would have authorised him 
to restrict or modify, though not, perhaps, entirely to abrogate, the 
commons. This proprietory interest passed to the United States, 
and they parted with all their interest by the act of June 13th, 1812. 


On Appeal from the St. Charles circuit court. 
Bird in propria persona. 

1. That the title under the inhabitants of St. Charles is 
the better title. Arredondas case, 6th Peter,s Rep. 727 &c. 
10 Martin’s Rep. 416, Baldwin v. Stafford. Act of 13th 
June 1812, and letters of Clement B. Penrose and Thomas 
F. Riddick, 2d vol. U. S. State papers, pages 446-7-8 & 9. 

2. If this is not the case, the piaintiff’s title under Giguare 
is better than that of the defendant under Piper. United 





THIRD JUDICIAL DISTRICT. 


States vs. Perehoman, 7 Peters Rep. from 86 to 91. Arre- 
dondas case, 6 Peters Rep. 785,736. Smith vs. U.S. 10th 
Peters Rep. 330, 331. 

3. It was the custom of the Spanish Government to grant 
toevery established post, town, or village, jand sufficient 
for commons; and these commons were held so sacred, that 
by law they were declared to be inalienable even by the 
King. Strother vs. Lucas, 12th Peters Rep. 440, 441. 10th 
Peters Rep. 724, 5, 6,7, 730-1, 735,6 and 7. As to effects 
of a survey made prior to 10th March 1804. See act of 
Congress of 1814, Geyer’s dig. page 475 and our act of 
ejectment. 

4, This claim to commons was confirmed by act of 13th 
June, 1812, and whether it vested in the inhabitants of St. 
Charles a fee simple, or a mere usu-fructuary estate, it vested 
in them such a right as would enable them to maintain eject- 
ment. 3dM. R. 303, 304, 308—673; 5 M.R. 198; 11th do- 
207; 3d do. 460. 

5. The commons having been so confirmed, could not 
have been thereafter granted to another by Congress or the 
tecorder. Arredondas’ case 6th Peters Reports, page 738, 
and the cases there cited. 

6. Piper having neglected to file and have recorded, be- 
fore the Ist July, 1808, his notice, and the documentary evi- 
dence in support of his claim, his claim is forfeited, and no 
evidence can be here received in support of it against a 
grant from the United States, and no subsequent act of Pi- 
per, of Recorder Bates, or even of Congress, could so re- 
vive his claim as to affect the right of commons already con- 
firmed. Acts of Congress of 1805,1806, 1807, 1812, 1813, 
1814. Geyer’s Digest, pages 454, 459, 461, 462, 464, 470, 
471,474, 475. Also case of Strother v. Lucas, 12th Peters 
Rep. 448, 449. 

The acts of Congress above referred to in every case (ex- 
cept in favor of those who were at the time of filing notice, 
actual settlers on the land claimed) argue that notice should 
have been filed before the first day of July, 1808. The fact 
stated by Piper that he offered to file his notice, but the re- 
corder refused to receive it, because unaccompanied by a 
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plat of survey, furnishes no excuse for not filing his notice. 
The recorder acted as by law he should in refusing to record 
the notice. The act of 1806 repealed so much of the act 
of 1805, as required the notice to be accompanied with a 
plat of survey of the land claimed, and extended the time of 
filing notice. It was again extended to Ist July, 1808, by 
act of 1807. After this no further time for filing notice was 
given except to those who were in 1812 actual settlers on the 


_land claimed, and the record shows that Piper was not such 


actual settler, either in 1808S or 1812. Piper’s notice not 
having been filed according to law, must be regarded as not 
filed at all. 

7. The proceedings before the commissioner and the re- 
corder, bear upon their face the most conclusive evidence of 
fraud on the part of Piper, and that Recorder Bates in re- 
porting this claim as confirmed according to any law, acted 
most clearly under a mistaken view of his powers, and in 
manifest violation of the laws under which he acted, and as 
no patent has issued, courts of justice may look behind the 
confirmation, and determine who has the better title. Sack- 
et vs. Hooper, 3 Lou. Rep. 107. 4th Lou. Rep. 272. 5 
Lou. R. 177. 7 Peters Rep. 738 & the cases there cited. 

S. Although it is admitted that neither the claim of the 
plaintiff under Giguare or the defendant under Piper is good 
as against the commons, yet it does not lie in the defendants 
mouth to dispute the title of Giguare under which he claims, 
and procured his confirmation. 

The claim of the commons aside then, the plaintiff has the 
better title under the original claimant. $8 Martin’s Rep. 
Rep. 619, &c. 

9. The court erred in rejecting the evidence offered as 
appears, by the bill of exceptions. 

Gamble for Appellee. 

First—The claim of plaintiff and defendant under the con- 
cession to Giguare: 

1. That if the confirmation to Piper could be disregarded, 
then the plaintiff’s claim under Giguare being an unconfirm- 
ed claim is barred. 4 sec. act of 2 March 1805, in 2 Story’s 
laws U.S. 967. 5 sec. act of 3 March 1807, in 28. L..U. 
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S. 1060—13 June 1812; “ “« 12960; « « 3 March ser. renw. 
1813; “ “ 1307; “ 26 May 1824; 3 Story L. U. ‘ 
S. 1959. Bird 
2. The confirmation to Piper is conclusive on this title, parame: 
being equivalent to a grant from U.S. against which this 
claim of plaintiff’s cannot be set up. 12 Peter’s Rep. 454. 
3. The plaintiff objects to the notice filed as being without 
warrant of law. This cannot now be questioned. The 
boards constituted to act on these claims acted judicially, and 
no person can question their proceedings collaterally; and 
further, the notice so far as it was of any importance, is put 
beyond any question by the act of 1816, which confirms 
this claim as reported for confirmation, that is as the claim 
of James Piper. 
Secondly, we consider the titles as between the commons 
and the title under the confirmation to Piper. My positions 
under this second division of the contest are; 
1. That no grant of commons has been found. 
2. That no use or enjoyment of any specific land as com- 
mons has been found. 


3. That the survey by Mackay is no legal designation of 
the claim to commons. 

4. That the act of 1812 confirms no claims to commons 
but such as existed under the Spanish government. 


2. That if commons existed under the former government 
in the inhabitants of St. Charles, it was in connexion with 
other persons owners of property in the vicinity, and con- 
sequently the St. Charles part of the commoners could not 
alien any part of the land. 

6. That if the right of common existed, it was an incor- 
poreal right, and was distinct from the fee in the land. 

7. That the sovereign, while such right existed, aliened 
the fee to the persons under whom defendant claims. 

8. That if the right of the commoners was alienable, the 
alienee would only take the incorporeal right, and could not 
maintain ejectment for a disturbance. 

9. That if the claim to commons is asserted as a grant by 
the act of 1812, then the Spanish law has nothing to do with 
it, and the rights under such grant are to be regulated by the 
common law. 
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10. By the common law, the plaintiff here, as claiming a 
right against the grantee of the government, has only the 
easement, and cant bring an action of ejectment. Author. 
ities on above points. 2 Partidas—act of 28th Dec. 1832, 
authorizing the Trustees of St. Charles to sell the commons; 
14 sec. of act 26 March, 1804; 2 Story L. U.S. 939. 


Opinion of the Court by Napton, Judge. 


This was an action of ejectment, for 800 arpens of land, 
lying in the county of St. Charles. Judgment being against 
the y;laintiff below, he appeals to this court. 

The circuit court found a special verdict, which sets out 
the following facts : 

In the year 1806, Edward Hempstead, as agent for the 
inhabitants of the town of St. Charles, filed a notice with the 
recorder of land titles of the claim of the inhabitants of said 
town to fourteen thousand arpens of land, as commons, 
which notice was recorded. This notice set forth their claim, 
as under a concession from Don Zenon Trudeau in 1797, 
and from Charles Dehault Delassus in 1801 and 1804. 

With this notice Mr. Hempstead filed and had recorded 
sundry documents: 

1. A petition from Charles Tayon, dated 11th January, 
1797, to the Lieut. Governor Trudeau for a tract of land 
fronting on the crooked swamp in the low prairie, and ex- 
tending to the Missouri, adjoining on one side to Antoine 
Janis, and on the other side to lands not heretofore granted. 

2. An answer of said Trudeau, which states that said land 
petitioned for “being in the vicinity of the village of St. 
Charles, and of various farms in the prairie of its dependen- 
cy which would have to goa great deal further to procure 
wood, said tract shall remain, as well as all others adjoining 
either in ascending or descending the Missouri, and which 
have been asked by sundry persons addressed to us by Mr. 
Tayon, to the Royal Domain, and for the common use of 
the said village of St. Charles, and for the lands already 
granted in the prairie,and to be granted hereafter; all which 
Mr. Tayon shall make known to the inhabitants, and espe- , 
cially to those who have asked for land and whose petitions 
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I herewith return.” This letter was dated January 23, 1797. SP? Term 
3. The proceedings of the villagers of St. Charles, at wr, 
solemn meeting at their government house, in which they __ Bird 
resolve to enlarge their commons, and they fix the bounda- ‘Wenten -. 
ries. Having determined this matter, it was further agreed, 
that it was proper that the result of their deliberations should 
be communicated to the Lieut. Governor, and that he be 
supplicated to preserve to the said inhabitants of St. Charles 
of Missouri, their upper and lower commons, in their whole 
and entire state, and they will bind themselves to enclose 
the same as they have done heretofore.” This paper was 
signed by all the inhabitants. 
4. The answer of Charles Dehault Delassus, the then 
Lieu. Governor, is as follows: “St. Louis of Illinois, 26th 
February, 1801. All concessions and augmentations of pro- 
perty must be granted by the intendant of these provinces, 
on a petition, which is to be presented by those persons 
claiming lands; but if the common of the inhabitants of St. 
Charles is not sufficient for their cultivation, we do permit 
them provisionally to enlarge the same according to their 
wishes, without insuring to them the right of property, 
which they are to apply for asabove mentioned, and the pro- 
visional lines of the said augmentation shall be drawn by 
Captain Antoine Soulard, Surveyor of Upper Louisiana, 
who is the only person authorized to survey under our or- 
ders. It being well understood that nothing shall be done to 
the prejudice of any person. Signed Carlos Dehault De- 
lassus.” 
5. A letter from Delassus; dated 23rd Feb’y 1804, to Mr. 
Charles Tayon, commandant of the post of St. Charles, re- 
buking said Tayon sharply, for not communicating to him 
the petition of the villagers of the 27th April 1801, asking 
a survey of the commons, and referring to his decree of 
26th Feb. 1801, by which he says, “the augmentation there- 
in mentioned is granted to them,” he proceeds to direct Mr. 
Tayon to notify persons who have surveys made in the com- 
mons asked for, of his intention that the land should be gran- 
ted as common, and ordering him to take the necessary 
measures to have the whole surveyed according to his de- 
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“840. cree. This letter is certified to be a copy of the eriginai, 
* by James Mackay, and that the same was presented to him, 


Bird (Mackay) by the citizens of note of the village of St. Charles, 
“ 


whilst he was commandant of said village. 

6. The petition of the villagers of St. Charles to the board 
of commissioners on land claims for Upper Louisiana, in 
which they ask a confirmation of 14000 arpens, and beg the 
board, if it should be thought that their powers did not ex- 
tend to cases of this kind, to make the proper representa- 
tions to Congress, to enable them to get a confirmation.— 
This petition is dated Feb. 3, 1806. The certificate of the 
recorder is appenaed to these papers. 

7. A plat of survey of the 14000 arpens, to which was 
the following certificate: “I Don Antoine Soulard, particular 
surveyor of the establishment of Upper Louisiana, certify 
that there was bounded, measured and with the appro- 
bation, and in presence of Messieurs the Syndics of the 
town of St. Charles of Missouri, a majority of the inhabi- 
tants of said town assisting, the land which is designated on 
the preceding plat of survey, conformably tothe petition 
which they made on the 18th January 1801, and to the de- 
cree of Mr. Lieu. Governor, which provides that they shall 
be put in possession provisionally by means of the plat and 
certificate thereof of the quantity of land necessary for a 
common of extent sufficient to answer the people of that 
establishment, and having calculated the extent, after having 
performed the operations, it resulted in containing 14000 
arpens superficie, measured by the perch of the city of Paris 
of eighteen lineal feet in length of the same city, according 
to the field measure of this province, which land situated on 
the left shore of the river Missouri, and about twenty-one 
miles north west of this town of St. Louis is bounded as 
follows: (here follows the boundaries,) which is done in vir- 
tue of the decree of Mr. the Lieu. Governor, and sub-dele- 
gate of the royal domain, Don Carlos Dehault Delassus, of 
date 26th Feb’y 1801, and tiat all the matter above referred 
to may appeur, I give the present with the preceding plat of 
survey drawn in conformity with the labors periormed by 
the Lieu. Surveyor Don James Mackay of date of the 27th 


Montgomery. 


EN 
ee 


Tr aaa eee cing 


= = 


Pe +5 


oe 


Py - 





THIRD JUDICIAL DISTRICT. 


and of the days following of the month of February of the 
present year, which conforms to the minutes which I authen- 
ticate. St. Louis of the Illinois on the 2nd March 1801, 
signed Antoine Soulard.” 1AntoineSoulard, particular sur- 
veyor of Upper Louisiana, certify that the preceding plat 
and certificate agree in the whole with the originals, which 
remain deposited in the archives of the office of survey in 
my charge, to which I refer, signed, &c. 

The special verdict finds further, that certain proceedings 
were had on this claim before the board of commissioners, 
which proceedings are.set forth on the record. From these 
it appears that the testimony of some witnesses.was taken, 
which conduced to establish the importance of the said 
commons for the convenience of the villagers of St. 
Charles. It also appears that the ciaim was rejected 
by the commissioners. The verdict also finds certain docu- 
ments to be correct translations of the original, extracted 
from the records of the recorder of land titles of the United 
States. These documents are, Ist. A petition from Isadore 
Lacroix, a merchant of Michilimackinack, to Zenon Tru- 
deau, Lieu. Governor, dated 17th January 1797. This pe- 
titioner prays for a concession of a Jot near St. Charles and 
a piece of land at Marais Croche, where he desired to locate. 
Mr. Tayon writes, in relation to this petition, to the Lieu. 
Governor, that the lot asked by Lacroix was on the King’s 
domain, but that the land at Marais Croche “has been re- 
served for the use of the lands in the prairie of the jurisdic- 
tion of St. Charles.” : 

2. A petition from Don Antoine Gautier, to the Lieu. Go- 
vernor, dated Nov. 29; 1796, praying a concession of land 
at two places, one at a place called Clear Weather Swamp, 
and another of ten arpens front on the borders of the same, 
running so as to join the Marais Croche. The Lieu. Gov- 
eraor Trudeau thereupon orders the surveyor, Antoine Sou- 
lard, to put said Gautier in possession. But an order of 
Don Antoine Soulard, dated 17 January 1803, appears, in 
which he states in consequence of expected difficulties be- 
tween this petitioner and the inhabitants of St. Charles and 
Portage des Sioux, and in conformity to official instructions 
given him by Delassus, then Lieu. Governor, Don James 
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Mackay as his deputy is ordered to measure the same quan- 

tity of land mentioned in the petition of Gautier on some 

other vacant place of the King’s domain. The special ver- 

dict finds the following facts as admitted. “Said Bird claims 
the land in dispute under the inhabitants of St. Charles, and* 
also by deed from the heirs of Auguste Francois Giguare. 

Defendant was in possession at commencement of this suit, 
claiming title to six hundred arpens under said Giguare. It 
is admitted that whatever title one Pierre Lord ever had in 

said six hundred arpens is now vested in Matthew Kerr, un- 
der whom defendant holds. It is admitted that whatever ti- 
tle the inhabitants of St. Charles had in the premises in dis- 

pute is now in the plaintiff. It is admitted that whatever 

title Auguste Francis Giguare died seized of, is now in 

plaintiff.” 

The court further finds a certain ordinance enacted by the 
corporation of St. Charles, providing for a conveyance to 
Gustavus A. Bird, and a conveyance made pursuant thereto. 
It is also found, that the premises mentioned in the declara- 
tion are within the limits of the St. Charles commons as sur- 
veyed by Mackay in 1804. 

The special verdict also finds, that on the 15th day of De- 
cember 1808, James Piper filed and recorded in the office of 
the recorder of land titles, a notice and aflidavit, setting 
forth said Piper’s claim to 800 arpens, under a concession 
from Delassus, 14th May 1800, and cultivation in the years 
1801, 2 and 3, and avering that the notice of the said claim 
had been presented to the recorder Donaldson, about one 
month before the first board of commissoners commenced 
their session, and was rejected by said recorder, because 
no plat of survey accompanied the same. With the said 
notice and aflidavit, said Piper filed and recorded a petition 
of Auguste Francis Giguare, praying for 800 arpens of land 
upon such part of the King’s domain as shall be most con- 
venient to his interests, which petition was dated 12th May 
1800, and filed and recorded a concession by the Lieu. Go- 
vernor on 14th May 1800, conceding the petitioner the land 
he asked for, so that it prejudiced no one else, and ordering 
the surveyor to put the petitioner in possession of the quan- 
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tity of land he asked, in some vacant part of his Majesty’s ***7.T 
domain, and to make out a plat of survey, so that petitioner 


might make out his title, &c. Piper also filed and had re- 
corded first, a deed from Giguare to one Pierre Lord, da- 
ted Dec. 4, 1804, and second, a deed from said Lord to Piper 
dated 5th Dec., 1804. 

The board of commissioners rejected this claim in 1811. 
In 1813, the recorder of land titles, acting as commissioner, 
took up this claim, and proof was made to him that some 
improvements were made on this tract in 1803, and in 1815 
this claim was reported by said recorder for confirmation. 

Itis found, that’ on the 4thof December 1804, Francis 
Giguare was not 25 years old, but probably about 19—that 
thirty-five years since, one Durocher lived upon the land in 
dispute, and after his death Louis Barada lived there, and 
alter Louis Barada died, Antoine Barada lived upon the land 
until he was turned out by Matthew Kerr, about two years 
since—that for the last thirty-five years, James Piper has 
not lived on said land, but lived about two, (or ten) miles 
from the land, towards Portage des Sioux, where he lived 
untii his death. The court found, that Louis Barada took 
possession of said land, having purchased a claim to it ander 
said Durocher, saying he considered it belonging to the com- 
mons of St. Charles, but he would risk it; and Antoine Ba- 
rada, whilst he possessed said land, said it belonged to the 
commons. The land was surveyed for the first time in 1830. 

On this state of facts, the circuit court gave judgment for 
defendant. | 

Before enquiring into the legal effect of these documents, 
itis proper to notice an objection raised to the sufficiency 
of the special verdict. The court have found that Mr. 

lempstead,as agent for the inhabitants of St. Charles, filed 
sundry documents in the office of the recorder of land titles, 
which documents are not declared to be genuine, but are 
merely set forth on the record. The act of Feb. 1, 1839, 
concerning evidence, provides, “that all grants and conces- 
sions of land, all warrants, orders, plats and certificates of 
survey, made and signed by the proper officer of the French 
or Spanish government, which shall have been filed in the 
I2 ' 
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office of the recorder of land titles by virtue of any law of 
the United States, being certified by such recorder to have 
been recorded in his office, shall be received in evidence 
without further proof.” By the act of Congress of March 
2, 1805, all persons having grants, or incomplete titles under 
the French or Spanish government, were required to file 
their concessions, surveys and other evidences of title with 
the recorder of land titles, before the first of March 1806, 
The time was extended by subsequent acts of Congress— 
These documents were found by the court to have been filed 
in the proper place, and were therefore under our act of as- 
sembly admissible in evidence without further proof than 
what appears on this record. It would seem to be a strain. 
ed interpretation of this verdict to suppose that the court, 
whose duty it was to find facts, should have intended to 
leave the question as to the genuineness of these documents 
tomere inference. Not, however, being entirely satisfied 
on this point, we waive the further consideration of it for 
the present, and proceed to enquire into the legal effect oi 
these documents, supposing them to be well found. 

The record presents two separate claims of title, first the 
title of plaintiff under the inhabitants of St. Charles, and 
second, plaintiff’s title under Francis Giguare. 

We will consider the title of the commons first. It ap 
pears, then, that in 1796 and 1797, various persons petition- 
ed the Lieu. Governor Trudeau, for concession of land in 
the neighbourhood of St. Charles, and these petitions were 
all refused, on the ground that the Lieu. Governor intended 
an indefinite quantity of land in that neighborhood should be 
reserved for the use of the villagers of St. Charles and its 
dependencies in the prairie. It appears also that the inhabi- 
tants of St. Charles in 1801, in solemn meeting, resolved 
on enlarging their commons, and fixed upon the limits of the 
commons so enlarged, and petitioned Delassus, the then Lieu 
Governor, for a concession of the entire commons. Delas 
sus in his answer to this petition, makes a provisional gran 
not pretending to assure them the right of property, whic 
he declares in his decree is only in the power of the intet 
dant of the provinces. He also directs the surveyor of th 
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‘in March 1804, and is authenticated by the public sur- 
yor under Whom Mackay was deputy. 


der MB The act of the 13th of June 1812, declares that the 
file MBichts, titles, and claims, to town or village lots, out lots, 


vith Hnmon field lots and commons, in, adjoining, and belonging 
306. HM the several towns or villages of Portage des Sioux, St. 


aries &c. which lots have been inhabited, cultivated, or 
sessed prior to the 20th day of December 1803, shall be 
{the sume are hereby confirmed to the inhabitants of the 
pective towns or villages aforesaid, according their seve. 


rain MM rights in common thereto.” 
ourt, ml lic only question is whether this act confirmed the claim 
d to Mthe inhabitants of St. Charles to a common of 14000 


ens, and would enable them, and all holding under them, 
aintain an ejectment on such title. 

tis insisted by the defendant, that the act of 1812 opera- 
toconfirm the titles of claimants only where there was 
rant from the Spanish Government, or such long use and 
yments of a specific quantity of land as would amount to 
ait. This position is believed to be correct. But if it 
tended by the word ‘grant’ to exclude all inchoate titles, 
such concessions as were made by the representative of 
Spanish government, and which did not purport to con- 
all the proprietary rights of the crown, the doctrine ap- 
sto be entirely untenable. If the grant from the King 
pain in this case, to the inhabitants of St. Charles, or 
y other case, was a complete grant and parted with all 
wnership, the rights of the commoners or the rights of 
iividual, under such a grant, would have been com- 
ly protected by the Treaty of 1803 between this Gov- 
hentand France, and no act of Congress would have 
hecessary to give validity to such clairas. The act of 
speaks of claims rights and titles, and the object of 
ict was to divest the United States of all ownership or 
tosuch property as comes within its provisions. In 
ase, there was not only a claim to an indefinite quan- 
M land as far back as 1796, and which was recognized 














rown to run out the lines, in accordance with the wishes of S#?T TERM 
inhabitants. This is accordingly done by James Mack- ___ 
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Tad. by the proper authorities of that day, but a more distinct ay 
—_____, definite claim, set up in 1801, and expressly conceded by 
Bird proper officer, so far as he had authority to make suc 
concession, The rights of the crown of Spain were 
served in the concession of Delassus, and this govern 
acquiring all the right and ownership which Spain , 
France ever had, thought proper to relinquish all their; 
terest and confirm the concession of the Spanish comma 
dant. But'this claim is fixed not merely by a petition, 
concession, but a survey mnade by the proper officer, bef 
the actual transfer of upper Louisianain 1804, This clai 
concession and survey, andall the documents relating ther 
were pursuant to the act of 1805; filed in the office of the 
corder of land titles. It was then not only an exist 
claim under the Spanish Government, founded on a. con 
sion from the representative of the crown, but. a claim 
ged upon this Government by acompliance with there 
sitions of the law, and brought to the notice of its duly 
stituted agents. Withall these facts appearing on the 
cords of the Government, and filed in the archives of itso 
Thecleim of functionaries, congress passed the act of 1812, confirm 
the inbabi- all claims to commons of certain villages enumerated in 
tovnof St. act. Theclaim of the izhabitants of St.-Charles tol 
ayia arpens of commons, conceded in 1801, by the Spanish of 
adjoining the Delassus, and surveyed by the Spanish surveyor Soular 
ee eZ’ 1804, and laid before the Board of commissioners in II 
+ see was in the opinion of this court confirmed by this act. 
ofUpper Low. The objection to the want of a suilicient user of 1 
aarp yee! commons, does not arise when there has been a conces 
rrveyed by and if such an objection could arise, there is, | think, al 
icoours eyor 
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jtis contended, however, that if the commons existed ®*?". TERM. 



















ied nder the Spanish Government in the inhabitants of St. , ae 

ead arles, it was In connexion with other persons, owners of Bird 

‘ere Maeerty 0 the vicinity, and consequently the St. Charles yfontgomery. 

omelet! of the commoners could not alienate any portion of the 

in ae This argument appears to be founded on certain ex- if 
heic imei used by the Lieu. Governor Trudeau in 1796 and | 
lead 7, in refusing to make concessions of lands, lying within a 
tion ame mits of the commons, to certain petitioners. The re- 
a 3 of Trudeau, to Mr. Tayon, to Lacroix, and to Gautier, q 
is cla ik of St. Charles, and “lands in the prairie of its depen- ‘ 
therelmmency” OF lands in the prairie of the jurisdiction of St. 5. 
of theme” The application in 1801 was made by the inhab- if 
exit’ of the town of St. Charles, the concession of Delassus he 
sane nude to them and to no others, and the act of 1812 con- 

claim ae’ ‘he commons to the inhabitants of the towns and vil- 

the reqmmes Herein enumerated. If the expressions of Trudeau in | 
duly 0 M6 are calculated to convey the idea that certain farms in : 
on theme "citity of St. Charles were dependencies on that village, ; 
of itsomm™! 8 Such Were entitled to share the privileges of its in- : 
onfiramgpts, they only go to show that the occupiers of such y 
ted infgge’’ constituted a portion of the inhabitants of St. Charles, bs 
to LARS such were entitled to a beneficial interest in the grant " 
rish offmeirmation from congress. Be this as it may, the diffi- ¢ 
Soulard’: i! any exists, is entirely foreign to any question pre- % 
rs in }@Y wising on this record. Who the inhabitants of St. a 
act. es are, and who can take under that description of per- a 
er of I's of no consequence to the merits of plaintiff’s ti- 

conces It remains to be considered, what estate or interest 

tink, alg habitants of the town of St. Charles acquired from the 

‘in L776 of Spain, or by grant or confirmation from the United 

of land ames. 


fi this head, the defendant assumes two positions. First, 
the right of common, as it existed under the Spanish 
ment, was an incorporeal right, distinct from the fee, 
if claimed in this shape will not sustain an action of 
tment. And second, that if claimed under the act of 
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plicable to 
the construc- 
tion of grants 
and conces- 
sions of the 
royal domain, 
during the 
Spanish gov- 
ernment of 
Upper Louis- 
ina 


In the case 
of a complete 
vrant, oi a 
part of the 
royal domain, 
by the crown 
of Spain, the 
dominien re- 
tained by the 
kong was 
purely politi- 
eal,and not 
pr oprietory. 
in the case 


SUPREME COURT OF MISSOURI. 


authorize an action. In examining the first proposition, 
is clear that the use of terms derived from feudal. custoy 
and feudal tenures would be inapplicable and inappropria 
To speak of “fees” and “incorporeal hereditaments,” as y 
plicable to a people, whose usages and laws were foreign 
the countries in which the feudal system prevailed, and we 
derived from a very different origin, must tend to produ 
confusion of ideas. It is to be regretted, that the absenc: 
authorities on this point, leaves the nature of the laws, 
customs prevalent in Spanish America, somewhat uncerta 
and the only sources of information accessible to the cou 
are such extracts from Spanish compilations as have be 
engrafted and commented on in various decisions made 
the supreme court of the United States. 

It seems tohave been the custom with the Kings of Fra 
and Spain, to grant to towns and villages a portion of] 
contiguous thereto, as a common, for the supply of fue 
the commoners, and to furnish pasturage for their cat 
and the King himself could not alienate such comm 
Strother v. Lucas, 12 Peter R. 44. New Orleans v. Uni 
States, 10 Peters R. 724, 730. <A careful examination of 
laws and usages of both these countries, led the supr 
court of the U. S. to the conclusion that these sovere! 
could exercise a certain jurisdiction over these comm 
and other places similarly situated, but it was purely apo 
regulation. New Orleans v. the United States, 10 Pe 
7. Indeed, what kind of proprietary interest can wef 
gine, existing in the crown which is inalienable? The 
terms of an absoiute dominion imply the power of aliens! 
The dominion retained by the King of Spain, then, 
not proprietary, but purely political—a dominion never 
vered from the sovereignty of our country, and nowis 
consistent with the absolute ownership of a subject. 

It is needless, however, to enter into any minuts ing 
in relation to the exact nature of the ownership of thee 
moners, under the Spanish Government. Whether c 
real or incorporeal, it was absolute and allodial; and no 
according to the feudal understanding of that term, was 
standing in the King or any one else. This is upon the 
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position of a complete grant, but in the present case there *?T. TERM. 


was no such complete grant. A mere concession or inchoate, 


ym 
title had been made, and the King of Spain undoubtedly re- _ Bird 
tained so much proprietary right as would have authorized an 
him to restrict or modify, though not perhaps entirely to 
abrogate, the commons. This proprietary interest passed to ~ a ig 
the United States, and they parted with all their interest by mons, howev- 


the act of 1812. The political dominion, if the phrase be ‘,’ ps gS 


admissible, has passed into the State of Missouri. plete grant, 
=e ae , but a mere 
If then, under the King of Spain, the rights of the com- concession or 
: a Sree , : : 3 >, inchoate title 
nioners Were purely incorporeal, they unite under this gov- had val 
ernment, to that intangible interest the absolute proprietor- made, and 


1: . ‘ the King of 
ship, ceded by the United States. Spain un- 


The arguments to,establish that these commons are in- oe re- 
re a ained so 
alienable, even by the commoners, I apprehend, are founded much proprie- 


a sheath = : » ai. tory right as 
on this supposed intangible nature of the right. If the Posie eyo have 
tions Which I have advanced be correct, the foundation up” authorised 


: P him to re- 
ou Which these arguments are based, is gone. Indeed the ../50+ o- 


whole argument seems at variance with the~spirit of our an’ : 
. one ° ° ° though not, 
laws, and contrary to the genius of our political institutions. perhaps, en- 


a nie ‘ee a 
(le general spirit and tendency of our government and tirely to ab 
S ¢ rogate, the 


liws, no judicial tribunal is at liberty entirely to disregard. commons. 


Th ie Te afr ; This proprie- 
A construction which tends to perpetuities, will not be fa- seny fm 


voured. Whilst every thing else is progressive, whilst our ence 
most solemn political charters may be altered or abolished andthey 
vy the power which created them, and one generation is de- rte nd 
ned the power of binding its successors, shall a few French terest by the 
villagers be compelled to stand still in the march of improve- a — 
meut,and abide by a system of customs, which experience 
ind necessity and more enlightened views have taught them 
to disregard! 

It is the opinion of the court, that the legislation of this 
State may provide the ways and means, by which the inhab- 
tants of St. Charles may dispose of this property. Whe- 
ther they have done so, in this instance, and whether the 
law, if such an one exists, has been complied with, is immz- 
terial in this case. The admissions on the record preclude 
the defendant from questioning the conveyances from the 


inhabitants of St. Charles to Bird. 
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"7840. Entertaining this view of the title under the commons, it 

“_, becomes useless to examine the titles under Giguare. Piper's 

Bird claim was not reported for confirmation until 1815, and jf 

confirmed at all, was not confirmed until 1826. It must 

yield to a previous confirmation in 1812 of the same land to 
the inhabitants of St. Charles. 

The judgment of the circuit court is reversed, and the 


clerk will enter up judgment for the plaintiff. 


v. 
Montgomery. 


Kye appellant v. Hoyxe appellee. 


1. Wherc the issue tendered by one of several pleas was immaterial, and 
the demurrerthereto improperly over ruled, and no issue was join- 
ed on such plea, and the jury found for the plaintiff, the issue which 
they erroneously supposed to be joined on this plea, and the verdict 
was fully sustained by the finding of the ether issues for the plain- 
tiff, the Supreme court refused to reverse the judgment on account 
of the finding of the jury on such supposed issue. It was the fault 
of the defendant to tender such an issue, and it did not appear that 
he sustained any injury by such finding. 

. Where it is necessary to prove a demand and refusal, an_ instruction 
that the refusal must be of a definite character is erroneous, as it 
would be in the power of the defendant, by evasive answers and 
equivalent conduct, to render it impossible for the plaintiff to prove 
a definite refusal. 

. A covenant to make and deliver a deed, in the demand of the cove 
nantee, is broken by the first refusal to comply with the terms o/ 
the covenant in this respect, and a right of action immediately ac: 
crues against such covenantor, and tothis right there can be no bs 
but accord and satisfaction, or a release. 

4. K. covenanted with H. to convey to him certain property for a cer 
tain consideration, and, in part payment of the consideration, rece: 
ved from H. two acceptances of D’s for $10,870 00, without the er 
dorsement of H. On account of the doubtful circumstances of )) 
these acceptances were taken as $5,00000. H. delivered the 2 
ceptances to K. whoconverted them to his own use, and refused ‘ 
perform his covenant. Inan action of covenant, the court held the 
measure of damages to be the full amount expressed on the face of 
the acceptances, and interest on the same at the rate of ten per cen 
tum from the time they became due. Napton Judge dissenting ° 
on this point. 


Appeal from St. Louis Circuit Court. 


Spalding for Appellant. 
Ist. The jury having found for the appellee on the 41 
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plea, when there was no rejoinder and no proof either of a 
demand of rents, the judgment is erroneous and should be 
reversed. 

2d. The instructions given by the court below are wrong. 
2 Stark. Ev. 568. 4 Hen. and Mun. 440. 

3d. The instructions asked for by the defendant below 
ought to have been given. 

4th. The verdict was excessive. 3 Cranch 298. 3 Wheat 
200. 6 Wheat. 209. 

Allen on same side. 

The inquiry is, what is the measure of damages on behalf 
of plaintiff:—it is insisted that the measure of damages is 
the profit made by Kyle on those acceptances, and having 
exchanged them for real estate, the plaintiff is entitled to 
recover in this action the value of such real estate, and the 
jury actually gave damages to the amount of $13,014, this 
verdict was rendered on 23d Dec. 1839. 

This rule of damages is denied by defendant, and on his 
part itis insisted that the true rule is the value of the pro- 
perty contracted to be conveyed at the time of default in 
making the conveyance, which value is either that which is 
proved in evidence, or that set on it by the parties in their 
contract, as the one or the other may be most advantageous 
to the plaintiff, and if the latter, interest on same from time 
of value being paid. 

The damages in acase like the present is one of calcula- 
tion, not one of vindictive damages, or smart money, nor is 
it one wherein damages for deceit or fraud if any in the case 
is to be recovered. 

The value of the property as proved was ten thousand 
dollars. Interest on’this at 6 per cent from Ist June ’37 to 
22d Dec’r ’39 would with principal amount to $11,538 34; 
and at 10 per cent to $12,563 90. Take from these sums 
the order on Natchez of $4000 never paid, and the amount 
would be in lieu of the first $7,163 Ol, of the second 
$7,538 35, shewing an excess in damages by this calculation 
of at least $5,475 65. 

If these views be correct they dispose of the instruction 
given by the court, touching the measure of damages, and 
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the Sth reason assigned for a new trial, unless that instruc- 
, tion be agreeable to the view taken above on that subject, 
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Kyle 
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and if so, then they shew the reasons Ist, 3rd and 4th as- 
signed for new trial were well taken and in either case that 
the reason 4th assigned was well taken. 

We come now to consider the refusal of the court to give 
the instructions asked by defendant, and in support of those 
instructions, the defendant relies as to lst on the law of Va., 
incorporated in the bill of exceptions, and as to 2nd on the 
well settled principle that one may waive what is for his 
own benefit unless prejudicial to others. Authorities,—3 
Cranch 298 and n. 6 Wheat. 109. 3 do 200. 2 Peters Dig. 
1 sec. 2. 2do 4. 3 do 32, 33, 34. 5 do 48. 5 Am. L. G. 330. 
3 Carnes Rep. 111. 4 Johns do 1. 1 Miss. do 552. 3 
do 391. 

Geyer for Appellee. 

1. There is nothing in the terms of the covenant requiring 
the plaintiff to make a demand of rent, before bringing suit, 
nor was he required to aver a demand in his declaration.— 
No such averment was made, the fourth plea therefore ten- 
dered an immaterial issue, and the demurrer thereto ought 
to have been sustained. 1 Chitty’s pl. 287. 

2. Whether the demurrer to the plea was properly over 
ruled or the plea be regarded as wholly unanswered, is im- 
material. The plea assumes to answer, and answers only 
a part of the breach, and the plaintiff is entitled to recover 
for the failure to make the deed, although there be no right 
to recover rents. 

3. The 3d rejoinder to the first replication to the several 
pleas of tender, admits the action pending in, &c., and that 
it wasalien atthe time of the breach, and avers as a bar to 
an action for that breach,a release of the property from the 
lien after the bringing of this suit, and the demurrer to that 
rejoinder was therefore properly sustained. 

4. The issues on the first and second rejoinders of the 
defendant were well taken to the country, because the laws 
of Va., and the eflect of those laws as well as the existence 
of the suit, are matters of fact; but if the issues were impro- 
perly taken to the country, the fault is with the defendant 
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by whom they were tendered, and he cannot now complain, §*?7 7" 


especially after verdict. Revised Code, 1835, page 468. 1 
Chitty 482. 

5. The testimony of Mrs. Brown was in all respects com- 
petent—she was not disqualilied on account of interest.— 
She had formally released her interest, if any she had, be- 
fore she was sworn, and she was sworn and examined with- 
out objection. 

6. The first instruction asked by the defendant was pro- 
perly refused. 

7. That instruction was not authorised by the facts. The 
laws of Virginia as well as the decisions of their court prove 
the existence of a lien in such cases. 

8. The second instruction was also correctly refused. 

9 If the instruction was intended to mean what its lan- 
guage imports, that the jury were to inquire into matters 
subsequent to the breach, as constituting the waiver, it was 
clearly wrong, because it was not in issue. 1 Chitty 429. 

10. This instruction assumes that a_demand and _ refusal 
was proved, and the issue on the second plea maintained 
for the plaintifi—but that the jury must find forthe defend- 
ant in that issue, if they find a matter of discharge not plead- 
ed, and not in issue. It wasa meve abstract proposition. 

11. The two first instructions given by the court amount 
to nothing more than a direction to the jury, to find the is- 
sues according to the facts, as they appear to them in evi- 
dence. If any thing the first instruction was too strong for 
the defendant in requiring the plaintiff not only to prove a 
demand and refusal, as averred by the plaintiff, and denied 
by the defendant, but requiring the proof that the refusal 
was of a definite, (i.e. certain, exact, precise,) character. 

12. The third instruction given did nothing more than to 
declare, Ist. That at2nder of a deed, if proved, would not 
defeat the action, if the land was incumbered by a legal or 
equitable title, or a lien at the time of such tender, and this 
is admitted by the rejoinders of the defendant, and second, 
to refer the decision of the question of fact to the jury, ac- 
cording to the issue tendered by the defendant, and made 
between the parties. If the replication setting up the lien 
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was bad, it ought to have been demurred to; if good, and 


: , that is admitted by the rejoinder, the instruction cannot be 
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wrong. 

13. The measure of damages was correctly stated in the 
last instruction given by the court. The general rule in all 
such cases unquestionably is, that the plaintiff shall be res- 
tored to all he has lost by the breach, and in the case of a 
part payment, the amount advanced is to be included. 3 
Starkie’s Ev. 1613; 2d Saunders Pl. & Ev. 444, 445, (909, 
911, margin,) Sudgen on vendors App. No. 8; 2 Taunt. 145; 
2 Wm. Blackstone 1078; 6 Barnw. & C. 31; (13th E. C. L. 
R. 100;) 3 Wheaton 200; 2d Barnw. & C. 623; (9th E. C. 
L. R. 204;) 2 East. 211; 2 Wendall 399; 4 Rand. 346; 2 Ba. 
Ab. 266. 

14. The instructions given by the court were not excepted 
to, and no advantage can now be taken of any misdirection, 
if it existed, unless it clearly appears that the verdict would 
have been otherwise, if there had been no such misdirection. 
Fleming v. Gilbert, 3 Johns. 528; Dole v. Lyon 10 Johns. 
R. 447; Goodrich v. Walker, 1 Johns. cases 250. De Pays- 
ter v. The Columbia Ins. Co. 2 Caines R. 85. 

15. It is the duty of every court, on motions for new 
trials, to take into consideration how far the error complain- 
ed of, if any exists, was material, and grant and refuse the 
matter accordingly. Fleming v. Gilbert, 3 Johns. R. 528; 
Dole v. Lyon, 13 Johns. R. 447; Goodrich v. Walker, 1 
Johns. C. 250; De Payster v. Columbia Ins. Co.; 2 Caines R. 
85.; Hurst v. Burrell 5 Johns. R. 137. 

16. From what has already been said the admission of the 
testimony of Mrs. Brown cannot be a cause for a new trial. 

17. There was no misdirection of the jury by the judge. 
See authorities cited on 11th to 14th points. Nor was there 
any error in the refusal of instructions prayed for by the 
defendant. See the authorities on the 9th and 10th points. 

18. The verdict is neither without evidence, nor against 
the weight of evidence on any issue, and even if the evidence 
were contradictory or doubtful, a new trial ought not to be 
granted. De Fouclear v. Shotterkirk; 3 Johns. R. 170. 

19. The testimony of Mr. Risque neither found a tender, 
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or any thing which could avail the defendant. 1 Chitty 429. **** iO. 

20. The plaintiff having proved his deed, and the demand Y 
and refusal as alleged, and the defendant having failed to Kyle 
give any proof whatever of a tender, in either of the forms 
alleged in 3d, 4th, 5th, 6th pleas, all the bars set up by the 
defendant have been found against him upon clear evidence, 
and according to the weight of evidence, the plaintiff is en- 
titled to recover, and the issues made on the first replication 
to the pleas of tender by the first and second rejoinders, are 
wholly immaterial. 

21. Both the issugs made by the first and second rejon- 
ders were well found for the plaintiff on sufficient evidence, 
and according to the weight of evidence; 3 Johus. R. 170. 

22. The damages assessed are not excessive under the cir- 
cumstances. Hopkins v. Lee, 6 Wheaton, 109. Shepherd v. 
Hampton, 3 Wheaton 200; Shepherd v. Johnson, 2 East. 
211; Gainsford v. Carroll, 2 Barn. & C. 623, (9 E. C. L. R. 
204;) Baldwin v. Meir, 2 Wendall R. 399; Baily v. Gray & 
al. 4 Rand. Va. R. 346; 2 Wendall 399; 4 Randolph 346; 
Floreau v. Thornhill 2 Wm. Bl. 1078; 13 E. C. L. R. 100; 
3 Ba. Ab. 266 tit. damages; Hopkins v. Graelbrook 6 Barn. 
& C. 31, (f3th E. C. L.R. 100;) 2 Sanders on Pi. & Ev. 
444-5, (910-914.) Mercer v. Jones, 3 Campb. 447; 2 Saun- 
ders on Pl. & Ev. 419, (887.) 

There is no error on the record, and the appellee is entitled 
to an aflirmance of his judgment. 


v. 
Hoyle. 


Opinion of the Court by Tompkins Judge. 


George Hoyle brought his suit in the circuit court in St. 
Louis County against Robert Kyle, where he obtained a 
judgment, from which Kyle appeals to this court. 

Hoyle in his declaration, which is in covenant, states that 
Kyle had sold to him certain real prope:ty in the town of 
Lynchburg, in the State of Virginia, which is described in 
his declaration; and covenated, for himself’ aud wi.e, to make 
a good “and valid title to the same, free from the claim of 
any person or pertons whatsoever, to Mrs. Mary Brown, 
and to cause to be paid to her, all the rents arisiuyg trom said 
property, from the date of the covenant declared on. The 
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ert *™ breach assigned is that Kyle had not conveyed the property, 
‘ “_, and had not caused the rents to be paid. Oyer of the in- 
Kyle «strument dclared on was craved. In addition to what is 
Hoyle. stated (in the declaration,) of the contents of the covenant, 
we find, on oyer of the instrument, that Hoyle gave, as the 
price of such real property, two acceptances of N. and G. 
Dick and Co. of New Orleans, amounting to ten thousand 
eight hundred and seventy dollars, without endorsement by 
himself (Hoyle) or Mrs. Brown, and that Kyle took the 
same as five thousand dollars, and that Hoyle was also to 
give an order (tn the words of the instrument of writing) on 
Natchez for four thousand dollars, payable out of a note due 
there the 2Ist, of July, then next, which said note was 
for the amount of ten thousand dollars, and that Kyle was 
to use his best efforts to further the collection of the said 
note, and after recovering the said sum of four thousand 
dollars, to pay or to cause to be paid over to the said Hoyle, 
or his order, the balance of six thousand dollars. The other 
covenants, contained in the said instrument of writing, are 
not material in the cause as presented by the evidence. 

The defendant Kyle pleaded Ist. That the instrument of 
writing sued on was not his deed. 

2nd. That the plaintiff had not before the commencement 
of the suit requested the defendant to make a deed. 

3rd. That before the commencement of the suit he the 
defendant, tendered to Hoyle the plaintiff, a deed, according 
to the covenant, good and sufficient to convey the title in 
the property to Mrs. Brown &c. 

4th. That there was no demand of the rents made by the 
plaintiff. 

5th. That he did offer to deliver to the plaintiff, who was 
authorized to receive adeed &c. for the use of Mrs. Brown. 

6th. That he tendered a deed to Mrs. Brown. 

7th. That he tendered a deed to Hoyle, agent for Mrs. 
Brown. 

Issues were made on the first and second pleas, and the 
plaintiff demurred to 8rd, 4th, 5th, 6th and 7th. These de- 
murrers being over-ruled, the plaintiff replied te the third 
plea, Ist. that on the 10th day of May 1837, one Lorenzo 
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Norvell sued out of the Circuit Superior court of law and “Oe 


chancery, a writ of subpeena and attachment, whereby Kyle 
and others were summoned to appear before the said court, 
to answer a bill exhibited against them by said Norvell, and 
unless they should appear and answer the said bill within 
four months thereafter the court, would take the same for 
confessed, and that on the said writ was an endorsement to 
the following effect. ‘To restrain the defendants, David R. 
Hdley. The Lynchburg Manufacturing company, Clay and 
Thornton, Frances S. Miller, Lydick and Yancy, and Ben- 
jamin F. Hunt who are resident defendants, from paying; 
carrying away, transferring stock, securing the debts by 
them or either of them owing to, or the effects in the hands 
of either or all of them, of the defendant Robert Kyle, who 
is absent from the country, until the further order of the 
Court.’ The replication then avers that the said writ, with 
its endorsement, was duly served on the said defendants, ex- 
cept the said Robert Kyle, before the making of the deed in 
the declaration set forth, and that under the laws of the 
State of Virginia, the said writ endorsed as aforesaid, being 
served on the said defendants, the right and title of the said 
Robert Kyle in and to the real estate described in the deed, 
became and was liable for the debt due from said Kyle to 
said Norvell, and was a lien upon said real estate at the time 
of bringing this suit. 

A second replication to the third plea denies the tender 
of the deed in the manner and form stated in the declaration 
and it was agreed by counsel on each side that these replica- 
tions should stand also as replications to the fifth, sixth, and 
seventh pleas: The fourth plea being passed over without 
any notice of it. To the first replications to the third, fifth, 
sixth and seventh pleas, the defendant rejoins, that the said 
debt was not a lien on the said real estate, and did not con- 
tinue to be a lien thereon as in the said replications stated. 

2nd. That there was no such record as stated in the rep- 
lications. 

3rd. That after the suing out of the said attachment, and 
the service, thereof on the defendants, to wit: on the tenth 
day of August in the year 1837, Norvell the plaintiff in said 
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laration mentioned, from the lien of said debt, and that on 
the 4th day of December in the year 1837, said Norvell dis- 
missed his said subpcena and attachment out of said court. 

A demurrer was filed and sustained to the third rejoinder. 
Issues were joined on the two first rejoinders. 

On the issues thus joined, the jury found, 

Ist. That the indenture in the declaration mentioned was 
the deed of the defendant Kyle. 

2nd. And as to the second issue they found that the plain- 
tiff did before the commencement of his suit request the de- 
fendant to make the deed for the real property in the decla- 
ration mentioned &c. 

3rd. And as tothe issues made on the first rejoinder to 
the first replication of the plaintiff to the third, fifth, sixth 
and seventh pleas. they find that the debt in the replications 
mentioned was and continued to be a lien on said real prop- 
erty from before the time of making the deed in the decla- 
ration set forth until after bringing this action &c. 

4th. And as to the issues made on the second rejoinders 
to the first replication of the plaintiff to the third, fifth» 
sixth and seventh pleas of the defendant, it is found that there 
is such a record as is stated in that replication. 

Sth. And as to the issues made on the second replications 
to the third, fifth, sixth and seventh pleas it is found that the 
plaintiff before the commencement of his action did demand 
from the defendant a deed for said real estate. 

6th. On the issue which they erroneously supposed to be 
made on the fourth plea, the jury find that the plaintiff did 
before the commencement cf his suit demand the rents of 
the property contracted to be conveyed. 

The plaintifls damages were assessed to thirteen thousand 
and fourteen dollars, and judgment was entered up against 
the defendant accordingiy. The defendant moved for a new 
trial for the reasons following: 

Ist. The verdict is against law and evidence. 

2nd. It is aguinst the weight of evidence. 

3rd. That it is against the instructions of the court. 

4th. That it is excessive in amount. 


. 
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5th. That the instructions given by the court to the jury 
are illegal. 

6th. That the court refused to give the instructions asked 
by the defendant. 

7th. That the court admitted improper testimony. 

Sth. That the witness Mary Brown was interested, and 
improperly admitted to testify. 

The circuit court had instructed the jury, 

Ist. That if they believed there was a demand of a deed 
made according to the tenor of the covenant declared on, 
by the plaintiff of the defendant, and no refusal of a defin- 
ite character made by the said defendant, they ought to find 
for the defendant. 


2nd. But if the jury shall be of opinion that there was a 
demand of a deed made, and a refusal to give, before the 
commencement of this suit, on the terms of the covenant 
mentioned, they ought to find for the plaintiff. 

rd. If the jury shail be of opinion that the property in 
the deed described was incumbered by any legal or equita- 
ble title, or lien, at the time of the demand made by the 
plaintiff of a deed, or of a tender of adeed by the plaintiff, 
‘upposing such demand or tender to have been made, they 
wust find for the piaiatiff. 

4th. The measure of damages in this case is the loss 
which shall appear to have resulted to the plaintiff by the 
vreach of the covenant, including therein the consideration 
actually received by the defendant for his covenant. 


The defendant then asked the court to give the jury the 
following instructions. 

Ist. That the proceedings in chancery offered in evidence 
constituted no lien on the property specified in the contract 
it the commencement of this suit—that the same was a 
ven only in case the personal property attached was insuf- 
cient, and there is no proof that it was insufficient. 

2d. If the jury believe from the evidence that a demand 
was made by the plaintiff, and refused, and yet such demand 
and refusal was waived by the parties before the commence- 
ment of this suit, then such demand cannot be sufficient to 
stain this actior. 
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The circuit court refused to give these instructions, and 
the defendant excepted to the refusal. 

The covenant was given in evidence, and itis such as 
was set outin the declaration, and in the statement of this 
case. 

John Stacker, a witness on the part of the plaintiff, sta- 
ted, that on the 2nd day of June 1837, he sold to Kyle the 
defendant certain lots in the city of St. Louis, and received 
from him in pay for them, two acceptances or bills of ex- 
change of N. and J, Dick & co. of New Orleans, that 
those bills of exchange became due on the Ist day of Janu- 
ary 1838, that he had received one third when they became 
due, and that then the balance due was secured by new 
notes which bore an interest of ten per cent per year; that 
at the time of his giving this evidence, he had received an- 
other third part of the whole demand, that he had sold the 
property to Kyle at what he thouglit a fair price, viz: nine- 
ty-five dollars per foot; that Kyle told him he had given 
seventy-five cents in the dollar for them in property situated 
in Lynchburg Virginia; that he and Kyle were two or three 
weeks engaged in making this trade; that he frequently told 
Kyle that he believed that Dick & co. were able to pay all 
their debts; and that, although the money might not all be 
paid when it became due, yet he was confident that they 
would ultimately pay all their debts. 

The testimony of Stacker is contained in two depositions; 
and when the first was taken, he appears to have resided in 
New Orleans; it appears also that he was consulted by Kyle 
as a person who had much information as to the ability of 
the house of the Dicks & co. to pay their debts. 

Mary B.own, a witness on the part of the plaintiff, 
objected to by the defendant on account of interest, stated 
that she was not interested in the suit, or in the subject mat- 
ter of it. She then executed and delivered an instrument 
in writing to Hoyle in which it is stated, that whereas the 
suit was founded on a written agreement made by Robert 
Kyle with George Hoyle, and that whereas the said agree- 
ment purports to be made by George Hoyle on her behalf, 
and that certain real estate was therein covenanted by said 
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Kyle to be conveyed to her for the purpose of paying and *#?r. o 


discharging certain debts due to her by said Hoyle, and 
whereas the said debts so due to her from said Hoyle, had 
since that time been fully paid to her, otherwise than by the 
conveyance of the said land, therefore she reJeased all her 
right, title, interest, claim, or demand arising from the said 
agreement upon which the action was founded, unto ths said 
George Hoyle, his heirs and assigns, and all the right in law 
or equity arising therefrom, &c. 

The witness then stated that Kyle had been acquainted 
with Hoyle and herself for a number of years at Lynch- 
burg, but became more particularly intimate during the last 
eight months of their stay at that place; they all boarded at 
the same house, and were much in company with each oth- 
er; the witness and Hoyle intended to go to Baltimore to 
live, but Kyle persuaded them to come to St. Louis; they 
all left Lynchburg together and came to Guyandot; the 
witness and Hoyle went thence to Natchez. While there, 
lloyle received aletter from K yle urging-him to come to 
St. Louis, where they arrived on the 27th March 1837.— 
As soon as the boat landed, Kyle came on board; said he 
had been watching for them for two or three weeks, and 
expressed great pleasure at seeing them; Kyle conducted 
the witness to the house where he boarded, and not being 
able to procure a separate room for the witness, took 
lodgings himself ina room separate from his own fami- 
ly, and placed the witness in the room with them. On 
the 20th of May, Hoyle told the witness that Kyle wanted 
to trade with him for two acceptances he had on the Dicks 
of New Orleans, and had offered him Lynchburg property 
for them; Hoyle said if they traded he would have the deed 
made to the witness in order to secure her in the payment 
of part of the money she had loaned him; witness told him 
she did not want Kyle’s property, and would not have it, 
and would tell him so the first opportunity she had. The 
next day they were both in the witness’ room, and she re- 
peated what she had said to Hoyle. Kyle appeared much 
disappointed, and said much about the value of the property 
in Lynchburg; that he had been offered ten thousand dol- 
lars for it, but considered it worth twelve; said he would be 
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“8 TERM running a great risk in taking the Dick’s paper; that he did 
40. ; 
Re. , not know that he should ever get any thing for it; represen- 
Kyle ted their failure as one of the worst in the United States, 
epi. amounting to fifteen millions, and that it was probable they 
would not pay ten cents in the dollar, but that he was per- 
sonally acquainted with them; he thought if any thing could 
be got from them, he would have a better chance of getting 
than Hoyle. The witness still refused to take his property 
in Lynchburg, and heard no more of the trade until the first 
of June, when Hoyle told her that Kyle had made another 
propesition to him, that if he would let him have the accep- 
tances of the Dick’s he would go to Natchez, and use his 
best endeavors to collect a debt of two thousand dollars, 
that would be due in July; he remarked to the witness that 
he would not be able to go himself, and that from the pre- 
sent state of his health, he did not know that he ever should 
be. The witness thought if she persisted in refusing her 
consent she might be the means of making him lose the debt 
in Natchez; so they made the trade. The next day the wit- 
ness went to Kyle’s to board, which she had_ been asked to 
do by himself and his wife; the following morning Hoyle 
came there, and told her what a trick Kyle had played on 
him; that he had deceived him by making false statements; 
Kyle shortly after came in, and Hoyle accused him of acting 
unfairly, and treacherously towards him. Kyle denied he 
had done any thing amiss, and would not give the deed that 
day; the next day being Sunday, Hoyle did not speak to 
him. 

On monday morning the witness asked him if he intended 
to give the deed that day, he said he did not know, he would 
see about it, but that he wanted to have some talk with 

Toyle about their partnership. The witness said she did 
not know that had any thing to do with his giving the deed; 
he replied yes it had; that he wanted that matter settled first; 
Hoyle came soon after and asked him if he would give the 
deed; he said he would see about it, but he said what about 
our partnership; Hoyle said he would not be a partner of his 
if he would ensure him ten thousand dollars a year, and not 
require him to put in a dollar; then, said Kyle, I will give 
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you no deed; Hoyle said, return me my acceptances then, *=?™. TER 
Kyle said he had traded them for property, Hoyle said give | i 
me the property; Kyle refused to do so, but said, suppose we _— Kyle 

have another trade; what boot will you give me betwixt the 
Lynchburg property and this in St. Louis, Hoyle told him 
that he wanted to have nothing more to do with him, but 
if he persisted in refusing to give the deed, he would expose 
him by publishing the whole transaction; Hoyle and witness vt 
left Kyle’s and went to Cap. Mason’s where Hoyle was board- ‘= 
ing;the next day they neithersaw nor heard of Kyle; but on 
Wednesday the 7th of June, he came, and as he entered the 
room, observed. well I have got the deed new, I hope that 
will satisfy you; Hoyle said he would wish Mr. Risque to see 
it; Kyle said he might see it, witness asked him if she might 
look at it; he said yes, I hope you will be satisfied now; wit- 
ness replied that she was far from being satisfied with his 
conduct, that he made her a very rude answer, and jerked 
the paper out of her hands and left the room; that afternoon 
loyle said he would go and try to get the deed; witness 
said,as she knew Kyle had threatened to take his life, she 
thonght her presence might be some restraint on him, and 
determined to go also; they went accompanied by Capn. Ma- 
son, stoptat the gate of his tobacco factory, and sent in for 
him. As soonas he came out, Hoyle told him that he had 
come to ask him if he would give the deed; he said yes, if he 
would give the order on Natchez for four thousand dollars, 
Hoyle said here is the order, and took it out of his pocket; 
Kyle said his papers were not there, they were at his house; 
witness observed that she supposed they would go to his 
house; he said yes; and they all went, and were ushered in- 
to his parlor; Hoyle took a chair with his back against the 
wall, Mason on one side of him, and the witness on the other. 
Kyle soon came in with the deed, and seated himself imme - 
diately in front of Hoyle, their feet almost touching. Hovle 
asked Mason to read the deed, and give his opinion of it; he 
said he believed it was a good deed according to the “uses” 
of Virginia. Kyle then said that Hoyle was to bear his ex- 
penses to Natchez, Hoyle said he was not; Kyle said he was 
aliar; Hoyle replied you are in your own house, and may 
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serT. TERM make use of what language you think proper; Kyle shook 
es first in Hoyle’s face, and asked him if he denied that he 
Kyle | was to bear his expenses to Natchez. Hoyle said he did 
es deny it, Kyle said he was-a liar and a rascal, and made a 
blow at his face, which he dodged to avoid, and slipped off 
the chair; witness immediately got before him, that he might 
have time to recover himself; Kyle came behind witness, and 
tried to kick him, but not being able, he stept back and gota 
chair,and was coming with it raised above his head to re- 
new the attack, when Hoyle drew a pistol from his pocket, 
and presented it at him. As soonas Kyle saw it he dropt 
the chair and ran out of the room. Mrs. Kyle went up to 
Hoy!e and begged him to spare her husband’s life; he assused 
her he would for her sake. Kyle had left his papers scatter- 
ed about the floor. Witness observed to Capn. Mason that he 
had better take charge of them; he said he would take all but 
the deed, and offered that to the witness; witness refused to 
take it, but he insisted on her doing so,saying there was no im- 
propriety in it. Hoyle then gave him the order to present to 
Kyle, and they left the house; they had got a considerable 
distance when Kyle came running after them, calling to the 
witness to stop, that she had stolen his deed; they did stop; 
and he came up to witness, again accused her of stealing 
his deed, and took it from her by force, and the witness sta- 
ted that she had never seen it since. 


John F. Mason stated that some time in the early part of 
June 1837, he accompanied Mr. Hoyle and Mrs. Mary 
Brown, at the request of Mr. Hoyle, to the tobacco factory 
of Mr. Kylein the city of St. Louis. Mr. Kyle met them at 
the gate that enclosed the factory. Mr. Hoyle stated to Mr. 
Kyle that he had called on him to know whether he would 
make him a deed to some property in Lynchburg Virginia. 
Mr. Kyle said he would make the deed provided, Mr. Hoyle 
would give him the order on Natchez for four thousand dol- 
lars. Mr. Hoyle took the order and presented it to Mr. 
Kyle saying here is the order. Mr.*Kyle then said the deed 
was at his dwelling house. Mrs. Brown said, then we can go 
to the house and get it. Mr. Kyle then stated yes, and invi- 
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conducted into his parlor. Mr. Hoyle took a seat in a chair 
with his back to the wall, and his face to the west. Witness 
took a seat on his right hand, and Mrs. Brown on his left: 
Mr. Kyle took his seat immediately in front of Mr. Hoyle, 
Mrs. Kyle was seated immediately behind Mr. Kyle, rather 
tohis left; Mr. Kyle presented to Mr. Ilovle a deed to the 
Lynchburg property; Mr. Hoyle handed the deed to the 
witness and asked him to read it; and pass his opinion on it; 
ihe witness did so, and said he thought it a good deed accor- 
ding to the forms and usages of Virginia. The witness han- 
ded the deed either to Mr. Hoyle or to \ir. Kyle, he does 
not recollect which, Mr. Kyle then said that if it was neces- 
sary far him to go to Natchez, Mr. Hoyle agreed to bear his 
expenses; to which Mr. Hoyle replied no sir, you are mista- 
ken, I did not agree to bear your expenses. Mr. Kyle said 
it was a lie; Mr. Hoyle remarked, sir you are in your own 
house, and are at liberty to use what language you please. 
Mr. Kyle then said did or did you not agree to bear my ex- 
penses to Natchez? Mr. Hoyle replied, sir, I did not; upon 
which Mr. Kyle sprang from his chair, exclaiming at the 
same time, you are a liar, at the same time seizing Mr. Hoyle 
with his left hand, whether he struck or not witness does 
not know. If he did, witness neither saw it, nor heard it. 
Hoyle was in a falling position, at that time witness ‘‘slipped” 
between them, and with the assistance of Mrs. Brown sepa- 
rated them. Mr. Kyle stept back to the extreme part of 
the room and picked up a chair, advanced to Mr. Hoyle with 
the chair raised. Mr. Hoyle then drew and presented a 
pistol at Kyle. Mr. Kyle then dropt the chair and ran out 
of the room. The papers, to wit: the deed, and orders, with 
other papers, were scattered on the floor, witness picked up 
the papers and advised Mr. Hoyle and Mrs. Brown to leave 
the house, and at the same time handed the deed to Mrs, 
Brown, and requested her to take it with her, which she re- 


fused to do, witness told her he considered there was no im- ‘ 


propriety in her taking the deed. Mr. Hoyle then handed 
to the witness the order on Natchez, and requested him to 
give it to Mr. Kyle, and Mrs. Brown then took the deed. At 


? 


ted them to the house, when they got to his house they were ®#?r. Term. 
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sert TERM. which time they, Mr. Hoyle and Mrs. Brown, left the house 


' ‘| Mr. Kyle came into the room after witness had sent for him; 
Kyle 


v. 
Hoyle. 


he asked where is my deed, witness told him that he had given 

itto Mrs. Brown. He said she has stolen my deed. Wit! 

ness said no sir,she has not stolen your deed, 1 gave it to 

her, and [ have the order on Natchez with a request from 

Mr. Hoyle to give it to you, and I will be responsible for the 

forthcoming of the deed if this matter is not settled. Mr. 

Kyle ran out of the house exclaiming she has stolen my deed. 

He hailed Mrs, Brown and Mr. Hoyle, and they stopt in the 

street; Mr. Kyle went up to them, and seized Mrs. Brown 

by the arm, jerked the deed away, saying you have stolen 

my deed, witness then remarked, sir, she has not stolen your i , 
deed; &c. I gaveit to her, and told you so at the house, wit- req 
ness then remarked to Kyle, that his conduct was exceeding. Ris 
ly improper. Mr. Kyle then asked Mrs. Brown’s pardon, and 1 
proposed that they shou!d go back to the house. Mrs. Brown ihite 
said that she could not go back after receiving such treatment he 
as she had received there: witness then proposed that they _ 
should proceed down the street until they could get to some was 
convenient place to exchange papers, witness and Mr. Kyle ther 
walked in advance of Mr. Hoyle and Mrs. Brown some fif- land 
teen or twenty steps. Mr. Kyle remarked to witness that cm 
he was wholly disqualified for business of any kind, and he hanc 
did not consider himself in a situation to do business that whe 
evening. Witness then proposed to him that all the papers edn 
relative to the business be placed in his hands, and the parties attac 
meet at his house next morning at 8 o’clock, for the purpose to w 
of exchanging the papers. The proposition was made M 
known to Mr. Hoyle and Mrs. Brown, and was assented to early 
by all parties; the papers were placed in the witness’s hands, dolies 
and the parties met according to appointment. ,The witness roo 
then produced the papers i. e. the order and the deed; Kyle wife 
then refused to give the deed unless Hoyle would sign his witn 
name at the foot of a contract as agent of Mrs. Brown, wit- place 
ness bore the message to Hoyle who stated that he was wil- plain 
ling to exchange the papers agreeably to contract, but was early 
not willing to alter it, witness informed Kyle what Hoyle told h 
said, Kyle then said if Mrs. Brown would say at the. foot.of thous 
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the contract that George Hoyle was her agent, and sign her 
name to it, he would exchange the papers. Mrs. Brown re- 
jused to do it, and Kyle withdrew the deed, Hoyle left the 
order on Natchez in the witness’s hands to be delivered to 
Kyle when he should deliver the deed. This order remained 
in the witness’s hands twelve or fifteen days. Atlast Hoyle 
withdrew the order, ald the witness believes that it was on 
the next day after that Kyle called on witness, and stated 
that he was then willing to exchange the papers as the con- 
tract stood. Witness told him he would see Hoyle when he 
came to dinner, and would iet him know the result of the in- 
twrview, that evening or in the morning. When Hoyle came 
in the witness informed him of Kyle’s proposition. Hoyle 
requested witness to say to Kyle that he referred him to Mr- 
Risque, who had the papers. Witness told this to Kyle. 

Mr. Risque, a witness for the defendant, stated, that before 
this suit was brought, Kyle came to him, and showed him 
the said deed with the acknowledgment, and he, the witness, 
remarked to him that it needed authentication: Kyle then 
went away, and some days after returned with the deed au- 
thenticated. Witness refused to receive it, saying that the 
land was attached; he had not heard of this when Kyle 
came to him the first time; that the papers were put into his 
hands by Hoyle for the purpose of bringing suit, and that 
when the deed was shown to him the second time, he assign- 
edno other reason for rejecting it than that the land was 
attached in Virginia; that the want of authentication refered 
to was that of the certificate of the county court. 

Mr. McCausland, a witness for the plaintiff, stated, that 
early in the spring of 1837, he received a letter from the 
defendant Kyle, before he came to the country, engaging 
rooms for himself and Mrs. Brown, as Mrs. Brown and his 
wife could not live apart; he introduced Mrs. Brown at the 
witness’s house when she arrived; Hoyle boarded at another 
place; he thought there was great friendship betwixt the 
plaintiff and defendant. The defendant one morning in the 
early part of May (as witness thinks) took him one side and 
told him that Hoyle had bills of the Dicks for more than ten 
thousand dollars, that he thought he could get them for five 
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1840. thousana, and that he had just seen Mr. Stacker, who told 
Khim the Dicks were good, and that he Stacker would give 
Kyle any real property he had for them. Witness answered that 
Hovie. if Hoyle was such a fool as to take less than half for such 
paper as that it would be a good bargain. Kyle requested 
the witness to say nothing to Hoyle about it till he perfected 
the trade. Witness showed the property of Stacker to 
Kyle, says that he should not have assessed it at more thay 
sixty or seventy dollars per foot. The distresses of the coun. 
trv were the subject of general conversation. Kyle seemed 
to take pains to introduce the subject at tabie at almost every 

meal, and always spoke of the Dicks disparagingly. 
Several witnesses were examined on each side as to the 
value of the property purchased by Kyle from Stacker, with 
these bills of exchange, and also of the value of the paper 
of N. & J. Dick & co. at the time this contract was made 
by the plaintiff and defendant. The lots were valued va- 
riously at from fifty to one hundred dollars per foot, and the 
paper of Dick & co. was estimated at from fifty to seventy- 

five cents in the dollar. 

A transcript of the record of the suit commenced in Vir- 


ginia was given in evidence, and the statutes of Virginia un- 


der which the action was instituted. 

The errors assigned are, Ist, That there was a judgment 
entered on the fourth plea when there was no replication to 
that plea. 

9d. That a verdict was found negativing the fourth plea 
when there was no replication to it. 

3. That the court gave wrong instructions to the jury. 

4, That the court refused to give the instructions asked 
by the defendant. 

5. That the circuit court refused to set aside the verdic! 

Where the and grant a new trial. 
issuetendered On the first error assigned as well as on the second, it may 


by one of sev- 


eral pleas _ be observed that had an issue been made on the matter it 
aterial,& . ° 
ag td the fourth plea pleaded, it would have been wholly immate- 


theretoimpro- ria], It was the fault of the defendant that he pleaded that 
feds aed nois- plea. It was his duty too, if any rent had been due, to pay 


sue was Join- it without demand, as he had covenanted to do so without 
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making it the duty of the plaintiff to demand. The words *#?7. TER» 

of the contract are “cause to be paid.” He who contracts. 

“to cause to be paid” contracts to pay, and if he pleadsthat = Kyle 

he did pay, he may support that plea by evidences that he . 

caused the money to be paid by his agent. The demurrer 

to that plea ought to have been sustained. —— a, 
As to the third error assigned, it was correctly contended jury found for 


. . ‘ . the plaintiff, 
by the counsel for the appellee that in the first instruction j)h¢ ‘te 


Moyle. 


the circuit court committed error against the appellee. The aaaa 
is erroncously 
court told the jury if they should find a demand made by supposed ~ to 
wer ee oe “ae : ret , be joined on 
the plaintiff, and no refusal of a definite character made by 4),;.)1¢a, and 


the defendant, in such case they must find for the defendant, the verdict 
. , ; was fully sus- 
Let this be established for law, and a defendant, who has a tained by the 


mind sufficiently composed to restrain his tongue when the “nding of the 
¢ e ether issues 


demand is made, or is artful enough to equivocate, will never for the plain- 
It tiffs the Su- 
preme court 
was therefore rightly contended for the appellee, that —— to re- 
: Pt : : . E verse the 
Kvle had-put his hands in his pockets, and held his peace judgment on 
when the demand was made, this would have been good evi- + ty soap 
dence to authorize the jury to find a refusal to make the deed. jury on such 


r io 8 sed is- 
The defendant, appellant, asked the court, by way of offset (pe se was 


to this instruction, to tell the jury that if they believed from —— ns , 
s : ‘ id 1¢ defendant 
the evidence that a demand of a deed was made by the to tendersuch 


plaintiff and refused, and such demand and refusal was waiv- 22,!ssue,andit 
did not appear 


ed by the parties before the commencement of this suit, then that he sus- 
sich demand cannot be sufficient to sustain this action. The peng ag hort 
court refused to give this instruction. We are not told by ae 7 
the appellant’s counsel that the word “waive” has any tech- necessary ta 
ical signification, or indeed any meaning ascertained by the P'0"s te: (ll 
decisions of courts of law. When a covenantor refuses to fusal, an in- 
perform his covenant on demand, I understand that the *;ction that 
other party may sue or not sue, as he pleases. If he does must be of a 
not sue he may be said to waive his right of action, but 3 mg pel 


what right the other party, who had committed the ¢oUs as it. 
would be in 


breach of his contract, would have to waive the right of the the power of 
os : . the defendant 
injured party, I am at a loss to conceive. In an action Of 5s evasivean- 
assumpsit, the books tell us, matters in discharge which ad. swers and 


: , . > . equivocal 
mit a former cause of action, may be given in evidence un- a to 


der the general issue. See Chit. plead. p. 418. Butthe same tender it im- 


subject himself to an action, if he be a dishonest man. 
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author tells us at page 426 that matters in discharge of the 
action as a tender, set off, accord, and satisfaction before 
breach, former recovery, and release, must be pleaded in an 
action founded on a specialty; of this the counsel for the 
appellant appeared well enough apprised when the plea of 
tender was filed. But I suppose that they were not willing 
to stake their professional reputation on pleading as a dis. 
charge or release any matter that they may have here pro. 
ved, and on the credit ef which they claim this instruction 
about a waiver. This instruction then was in my opinion 
rightly refused. And Mr. Allen, one of the counsel for the 
appellee, rested the merits of the cause on the only point 
which admits of any room for argument, that is, whether 
the damages assessed, were such as to entitle the appellee to 
anew trial. I say this believing that the exception taken to 
the admission of the covenant declared on, in evidence on 
the allegation of a variance, and that to the competency o/ 
Mary Brown to testify, was taken pro forma only. I see no 
variance in the instrument produced and that as declared on, 
and the counsel has not attempted to show any, nor has he 
attempted to show why Mary Brown should not be helda 
competent witness. 

It was proved abundantly that Kyle refused to make the 
deed according to the contract. Mrs. Brown states that on 
the 23d of June she went to Kyle’s to board; on the next 
day Hoyle came there and told her what a trick Kyle had 
played on him, and that he had deceived him by false state- 
ments; that shortly after Kyle came in, and Hoyle charged 
him with acting unfairly and treacherously with him. Kyle 
denied doing any thing amiss, but would not give the deed 
that day. The nextday being Sunday, Hoyle said nothing 
to Kyle. But on Monday morning the witness asked him 
if he intended to give the deed that day; he said he did not 
know, he would see about it, but that he wanted to have 
some talk with Hoyle about their partnership; the witness 
said she supposed that had nothing to do with the deed, and 
he replied yes it had, that he wanted that matter settled first; 
that Hoyle soon after came in, and asked him if he would 
give the deed; he said he would see about it, but, said he, 
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what about our partnership. And when Hoyle denied that ***". 7 
he would enter into any partnership with Kyle, then Kyle 
aid, I will give you no deed. Hoyle then demanded his Ky! 
scceptances. Kyle stated he had traded them off. Stacker, 40,1 
twill be recollected, stated that he had made the deeds for 
these lots, and received these bills of exchange on the 2nd 
jay of June, three days before this scene. 

The demand made of the deed on the 7th of June, two 
jays after this last mentioned, is testified to both by Mr:- 
Brown and Mr. Mason; On that occasion, he Kyle required 
Hoyle to bear his expenses to Natchez, in case it should be 
necessary to go; and when in the scene of confusion that 
ensued Mrs. Brown and Hoyle left the house, carrying off 
thedeed by the advice of Mason, Hoyle leaving the order on 
Natchez in Mason’s hands for him, he not only refused to 
receive it, but followed them into the street, and. charged 
Mrs. Brown with stealing the deed, and forcibly took it from 










to make 


nant was broken, and the right of action against him accrued, getiver a 


by the fi 


the condition could not have been pleaded as a bar to the comply 


diately a 





evidence enough to justify the jury in finding, Ist, that the 






, . . c 
manded a deed and that Kyle refused to make and delive? put acco 
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ner. By one refusal to make and deliver the deed his cove- A covenant 


and 


and to this right there can be no bar, but accord and satis- deed, on the 
ee ; . emand of 
faction, or a release, either of which must be pleaded as above the covenan- 


stated. The offer on the Sth of June at the house of Mason t¢® 38 broken 


rst 


todeliver the deed even if it had not been accompanied with refusal to 


with 


the terms of 


former breach. But accompanied with the condition it was the covenant 
i? in this respect 
aot even a tender conformably to the contract; he made aand a right of 


tender to Mr. Risque, who testifies that he had orders to *¢tion tmme- 


c- 


ue on the covenant and not to accept adeed. There wascrues against 
such covenan- 
tor,and to this 


covenant was the deed of Kyle. Secondly, that Hoyle de- right there 
5 z an be no bar 


rd & 


d 
'; and thirdly, that Kyle did not tender one. This being satisfaction, 
ig a or a rclease 











the case even if the jury had found that the issues made on 
the first and second rejoinders to the Ist replications to 3d, 
‘th, 6th, and 7th pleas in favor of Kyle the defendant, viz: 
they had found that there was no such record, and that 
the debt was not a Jien on the real estate, it would have 
‘vailea him nothing: It is not material then to inquire whe- 
ier the court instructed the jury rightly, or whether the 
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jury found correctly under those instructions: [t becomes 
necessary to inquire then whether the damages found are 
warranted by the evidence, and whether the rule for assess. 
ing damages prescribed by the circuit court was correct, 
The counsel on each side with great industry collected the 
law of the case. I shall not take the trouble to review any 
of their authorities, as the case appears to me a very plain 
one, and the rule which appears to me proper to be adopted 
here is agreed by both sides to be the correct one, viz: the 
consideration paid for that land, which Kyle covenanted to 
convey, and which the jury have found that he did not con. 
vey in accordance with his covenant. The consideration 
set out in the covenant is in these words, “and the said Kyle 
on his part has given as consideration for the aforesaid two 
acceptances of N. & J. Dick & co. of New Orleans, amount- 
ing to ten thousand eight hundred and seventy dollars with- 
out indorsement by Hoyle or Mrs. Brown, the receipt of 
which is hereby acknowledged, and which said Kyle takes 
as five thousand dollars, and likewise an order on Natchez 
for four thousand dollars, &c. 

The plain common sense construction of this covenant is 
that Kyle agrees in consideration of these bills on N, and J. 
Dick and co., to make to Mrs. Brown a good and valid title, 
and to incur all the risk of the solvency of the acceptors.— 
He takes them at five thousand dollars because he covenants 
to make a good title free from the claim of all persons, and 
will be liable to refund that sum with interest if the vendee 
should be evicted by a better title, while he risks the solven- 
cy of the acceptors of the bill. He then is in the condition 
of a broker who agrees to buy these bills for five thousand 
dollars in cash, and having by artifice got the bills into his 
possession and sold them, suflers himself to be sued, and 
when judgment, after a delay of two years, is obtained, he 
contends that the amount of the bills and interest is not the 
true measure of damages, but five thousand dollars which 
he had undertaken to pay for them eight months before they 
became due, incuring also the risk of the solvency of the 
acceptors. 

If Kyle had conveyed this property according to his con- 
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tract; and Hoyle after such conveyance had discovered the 
advantage taken of his want of information, and then 
brought his action on the case for consequential damages, 
it appears to me that Kyle might have defended himself 
successfully against a recovery of damages by proving that 
the paper of the acceptors could not have been sold but at 
great discount, and that Hoyle might, by using due diligence, 
have acquired all the information necessary; perhaps a court 
of law would not even have required him to have proved 
any thing; but have required Hoyle to make out a case of 
fraud against him; Hoyle sold him the two bills of exchange, 
and an order on Natchez for a tract of land: he got into his 
hands the two bills and sold them, and refused to convey 
the land. The bargain is atan end. Hoyle must have 
back his notes; but Kyle has sold them to Stacker for St. 
Louis lots. Hoyle demands these, the lots, and Kyle in the 
language of a trader asks what doot he will give betwixt the 
Lynchburg property and these lots. If it had even been 
proved that nothing was collected on those bills, or could 
have been made on them, still Kyle ought to be answerable 
tor the full amount; for he wrongfully converted them to his 
own use,and Hoyle himself might perhaps have made the 
money. But it was proved that one third was paid when 
they became due, and the other two thirds secured by new 
notes bearing an interest of ten per cent, and that before 
this judgment was obtained one half of the remainder was 
punctually paid, and no doubt was entertained of the punc- 
tual payment of the remainder. The notes of the most sol- 
vent men might be sold even by a prudent man ata great 
discount in consideration of receiving the money before the 
note became due. But if as before observed the purchaser 
were to get possession of such a note on the promise to pay 
down half its amount in cash, and then refuse to pay, every 
one sees that the measure of damages against him ought to 
be the amount of the note and interest. It is manifest from 
the face of this covenant that nine thousand dollars was in- 
tended to be the measure of damages Hoyle was to recover 
against Kyle in case the title to the real estate, contracted 


to be conveyed, should prove to be bad: and these two bills 
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“940, Were estimated at the sum of five thousand dollars in con- 
—______ sideration that Kyle took them for the land without endorse- 
a ment. But he wishes to keep the land, and compel Hoyle to 
Hoyle. sell them at less than half their amount, to be paid wheney- 
er Hoyle can compel him in a court of law to pay. No 
case cited by either party is similar to this. They were all 
Hi aaah cases of a money consideration, and not of a property con- 
ed with H. to Sideration like this. And it appears to me that if it be deci- 
aie — ded that Kyle, who got possession cf this paper on the pre. 
os agahal tence of conveying land which he afterwards refused to con- 
deration, and, YY» Shall now be adjudged to pay only five thousand dol- 
ms se dl lars, the measure of damages he was to pay in case the title 
conside ration to the land proved to be bad, that we in effect decide that, 
“gol where two persons enter into a covenant mutually promis. 
tances of 1's ing to each other, if one prove faithless he may under the 


for$10,870 U0, ‘ > : ‘ - oud : 
without the Protection of the courts of law avail himself of his wit to 


ge el appropriate to himself the profits of the speculation which 
count of the the other had promised himself, and to which according to 


doubtful cir- . ‘ € 
comatances. the terms of the contract, he was justly entitled. Kyle es- 


of D. these timated his Lynchburg property to be worth $12,000, 


acceptarfees ° . 
neh Hoyle might have thought it worth much more. But Kyle 
$5,000 00. H. nore me senile te ™ 

delivered the @3teeS not only to reduce his price set on this property to 
acceptances $9000, but also to take in payment two bills of exchange for 
to K.who con- ~ . ; 

0 bod them 920,870, eight months before they became due, and risk the 
to his nl solvency of the acceptors, &c. It would be an outrage on 
use, and reciu-, . > " 

sed to perform justice to say that Kyle should be allowed to hold his Lynch- 
ooo burg property which he had agreed to convey at a very re- 
of covenant, duced price, and still hold the bills at such an enormous dis- 
the court held ‘ 

the measure count. But weare to be told that the most experienced 
of damages to brokers say that at that time, this paper could not have been 


be the full # ‘i 
amount ex. sold for cash but atan enormous discount: and both parties 


pressed onthe seem to have forgot that Kyle did not show any title to this 
face of the ac- ; _o ‘ ‘ i ‘ 
ceptances, & paper either at its cash price or at any other price, having 
interest onthe ¢ fed ees Se a : ° . , . 
same at the filed to perform his covenant, and is precisely in the situa- 
rateof ten per tion as to the assessment of damages with a wrong doer.— 
ecentum from “ ii. ; D3 we 

the time they Dut it is contended that the damages are excessive; and the 
became due. ;..y,, = . Peay ss . a : Sit 
Napton Judge JUTY having found an issue on the fourth plea for the plain 
dissenting on tiff when no issue was joined on that plea, may have givea 


this point. damages for the non-payment of rents. 
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no evidence was given of any rents being due. The cove- 
nant was entered into on Ist. June and the action commen- 
ced on the 22nd of that month; no rents of any account 
could have occurred in that time, and no evidence of their 
amount being given, it is not probable that the jury had any 


regard to them. Itis conceived that the proper measure of 


damages in such a case as this is the highest interest, on the 
sun of money in litigation, which the law allows, that is to 
say, ten per cent. per year. The damages assessed are thir- 
teen thousand and fourteen dollars; according to my calcu- 
lation the interest on the amount of the bills from the first 
of January 1838, when they became due, till the fourth day 
of December 1839, at ten per cent. per year amounts to 
$2096 35 which added to the principal gives an amount of 
$12,966 30. The jury then found about $47 65, more than 
under the circumstances of the case they ought to have done- 
The error was probably clerical merely. ‘The plaintiffs will 
be allowed to remit that sum to wit: $47 35 and on their 
doing so the judgment of the circuit court wili be affirmed. 


Napton Judge Dissenting. 


I donot concur in this opinion. I have no objection to 
the measure of damages laid down in the instructions of the 
court; but the verdict of the jury is unsupported by the tes- 
tmony taking the consideration money and interest as the 
proper test. 

There was no proof to show that the acceptances of the 
Vicks were at par. The brokers in New Orleans estima- 
ted them at fifty per cent. below par; Hoyle himself placed 
that estimate on them, Stacker, who purchased them, did 
not give his opinion of their cash value, but considered them 
below par. It we take the value of the property he gave 
iu exchange for them asa criterion, we find that the most 
lavourable valuation upon that property was at twenty five 
dollars per foot. McCausland estimated it at sixty, and the 
assessors at forty five and fifty. Taking the highest esti- 
ate, the acceptances were sold at a discount of twenty 


L2 


In addition to what was said of the error of the defendant s#?t. reas 
himself having pleaded that plea, it may now be added that | 
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err. TERM per cent. Taking the mean estimate of the witnesses, they 
* _, passed at thirty five per cent. below their nominal value, 
Kyle under the last estimate, the excess of the damages would be 
Hoyie. upwards of four thousand dollars; under the first, upwards 
of two thousand. The fraud spoken of in the books, as ad- 

missible to enhance the damages, I understand to be frauds 

in relation to the title, position or value of the property 
covenanted to be conveyed, as the failure to comply with 

the covenant is complained of, any fraud by which the loss 
sustained is proved to be beyond the value of the premises 

at the time of making the contract, very properly goes to 

the jury to enhance the damages. In such cases the jury 

may give the increased value of the property. The fraud 
attempted to be proved in this case was in relation to the 

value of certain negotiable paper in the hands of Hoyle. 

Had any such fraud been proved, it would in my opinion 

have been foreign to the case. I am also of opinion, that 

no fraud was proved. The jury found an issue which was 

not before them, namely, that the rents had not been paid. 

I do not undertake to say, that this error would require this 


court, on that ground only, to reverse the judgment, but be- 
cause the damages are excessive and not justified by any 
testimony on the record (unless the jury thought themselves 
at liberty to give smart money for the supposed frauds of 
Kyle) the judgment should be reversed. 


Russevy, v. Steam Boat Exx. 7 
In proceedings against a steam boat under the act concerning ‘*boats 
and vessels,’’(R. C. 1835, p. 102) the fact that the boat was seized, 
uncer the provisions of said act, within the jurisdiction of this State, 
is prima-facia evidence that such boat was ‘‘used in navigating the foun 
waters of this State.” sum 
It is sufficient that it appear on the face of the complaint, that the said 
action against such boat was commenced within six months after ae 
cause of action accrued, without a positive averment of that fact. said, 


Error to the Circuit Court of St. Louis County. of'sa 
Drake for plaintiff. re 

Plaintiff contends that the complaint is good, and that the ~ 
demurrer to the pleas should have been sustained, and 2 re- ved 


ter 
the 
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versal of the judgment of the circuit court is therefore ®***. TE™. 

























oats 
ized, 
tate, 










Is the complaint good under the Statute? The complaint 
has been verified by affidavit such as it is, but the essential 
requisites of the statute, have not been sworn to by the affi- 
ant 3d Call Rep. 416. Ist. Wash 74. 2d, H. and M. 48 and 
315. sec. 1. R. Code. page 102. sec. 4. 103, sec. 4. 103. 
sec. 21, 104. sec. 4, 103. 


Opinion of the Court by Tompkins Judge. 


Russel brought his action in the Circuit Court of St. Louis 
county against the Steam Boat Elk; and the judgment of 
the court being-given against him he comes into this court 
to reverse that judgment. 

The plaintiff in error proceeded against the Steam Boat 
Elk under the act of assembly. In his complaint, he states 
that he has a demand against the Steam Boat amounting to 
the sum of four hundred and twenty dollars, which arose as 
follows, on account of Henry Myers late master of said 
Steam boat; that on the fourth day of November 1837, the 
complainant went on board of said Steam boat in capacity 
of clerk, upon wages of forty-five dollars for the first 
month, and sixty dollars for every month thereafter, and 
continued on board of said boat, in that capacity, fourteen 
months, that is till the fourth day of February in the year 
1839; that immediately thereafter the said Myers then mas- 
ter aforesaid, in his capacity of master of said boat, settled 
the complainants account with the said boat, when it was 


the lound that said boat was indebted to the complainant in the 
sum of four hundred and twenty dollars on account of his 

’ said services, for which sum the said Myeis a3 master asafore- 
na said, executed and delivered to the complainant, on the part 
of said Steam boat and Owners a note, of which the following 

is a copy; $420. One day afterdate Steam boat Elk and 

+e Uwners promise to pay to John Russell, or order four hun- 





dredand twenty dollars for services rendered on board of 


sought here. The 4, section of the act of 1835 concerning , ‘ 


boats and vessels, 6. Bac. abr. pleas and pleading,(B.) p. Ruggell 
186. Steamboet 
Bowlin for Defendant. Ebk. 
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SEPT. TERM: said board as clerk, Louisville March 3d, 1839. For. Stegm 

7 L, beat Elk and Owners, (signed,) Henry Myers;. which said 

Russell note, as well as the balance for which it was given remained 
Steamboat Wholly unpaid. 

Fk, To this complaint the defendant pleaded several pleas, on 

which he did not rely, and the plaintiff demurred to them. 

The circuit court overruled the demurrer, deciding that the 

complaint was not good. The act provides that every boat 

or vessel] used in navigating the waters of this State shall 

be liable for all debts contracted by the master, owner, 

agent or consignee thereof on account of work done, or 

services periormed on board of such boat or ves:el, see sec- 

tion Ist of the act to provide for the collection of demands 

against boats and vesseis p. 162 of the digest of 1835, and 

by the 4, section of that act itis further provided, that the 

complaint shall set forth the plaintiff's demand in allb its 

In proceed- particulars, and on W hose account it accrued; that it shall be 

gs against 2 verified by the atlidavit of the plaintiff or of some creditable 


team boat 


vader theact person for him, and shail stand in lieu of a declaration. 
T g 
mnecrn £ 'Phe first objection taken to the complaint is that it does not 


‘poats ald 
vessels,” (R. show that the demand was against a boat used in naviga- 


c . 1835 
) the ss ct ting the waters of this State, but that it negatives that idea 


ina a setting up a demand created in Louisville Kentucky. 
under the ‘Te second oejection is that it does not appear that the cause 
ey nega it, Of action accrued within six months before the commence- 
in the jus: ment of the action. That the boat was found here to be 
ike. ie preserved with the process issued by the circuit court of St 
a Louis county, is sufficient evidence on the part of the plain- 
sich boat was tiff to prove prima facia that it was used in navigating the 
yates ie waters of this State. But it is urged that the note sued on 
—— this shows a dem nd created in Louisville Kentucky. If we ad- 

zs z 
psn a it tucky, (although there is no evidence of the fact,) that still is liab] 


tice of the no evidenee that the demand was created to use: the lan mon 
comp'aint, . ° . , = . 
e cuage of the counsel in that State. The note expressly supp 


mit that the note here sued on was made in Louisville Ken- 


that the ac- 
tim azainst states that the consideration was services rendered on said 31 


such boat 
was commen- em, ‘The complaint also states that the consideration was aver 


ae services rendered on board of said boat as clerk, during four- the y 


cause of ac- teen months. It can hardly be presumed that the boat lay 
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idle in the port of Louisville, in Kentucky, all that time, the 840. 
complaint in that particular is in my opinion certainenough. — i, 
The writin this cause was issued onthe 28th day of Russell 
March 1839, and the complaint sets out an account fof ser-g4 post FI. 

vice commenced on the 4th of November 1837, and contin- 

ved without interruption tll the 4th of February 1839, less sa aaa 

than two months before the commencement of the action; positiv, wver- 
iid the note made by the master of the boat for the owners) fact. sis 
admits the correctness of the demand, within less than one 

month of the commencement of the action. The objec- 

tions then to the complaint appear to me to be unfounded, 

and the judgment of the circuit court ought in my opinion 

to be reversed: and the other judges of this court being ai- 

so of Opinion that the judgment ought to be reversed; it is 

accordingly reversed and this court give judgment for the 

iebtand damages. 


Byrne v. Steam Boar Exx. 






A note given on behalf of the owners of a steam boat,.by their author- 
ised agent, the clerk of the boat, for the amount of complainants 
demand, is evidence—in proceedings instituted against such boat to 
enforce the payment of such demand—of the justice as well as the 
amount of the claim. 


Error to St. Louis circuit court. 


4 Bird for Plaintiff. 

he Ist. Plaintiff insists that demurrer admits every fact sta- 

on ted in the complaint which is sufficient to entitle the plain - 

d- ull to recover. 

n- 2nd. That any boat found in the waters of the State is ie 
i3 liable to be sued for supplies furnished it for the last six : 
ne months wherever the contract may have been made or the 
sly supplies furnished. 

aid 3rd. The complaint is drawn up as the law requires; no 

yas averment was required that the boat was used in navigating 

yur the waters of the State. No suit can be commenced unless 

lay the boat is found here, and the law never requires a useless 


averment. 
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SEPT. TERM Boulin for Defendant. 


Bini The only point to be considered is, whether the complaint 
Byrne —_—is good under the statute?’ The complaint has been verified 
St. Beat Elk. by affidavit—such as it is. But no essential requisition of 
the statute has been swornto by the affiant. 3d Call 416. 

1 Wash. 74; 2d H. and M. 315, also 48; sec. 1 R. C. 102; 4 


R. C. 103; 21 104; Sec 4 103. 














Opinion of the Court by Tompkins Judge. 


Byrne in his complaint states, that on the 23rd day of 
February in the year 1839, the steam boat Elk was indebt- 
ed to him in the sum of $213 20, on account of supplies fur- 
nished for the use of said boat, it being for debts contracted 
by the owners of said boat, and then &c., due and payable; 
and as an evidence of the indebtedness of the owners of the 
said boat to said Byrne, the owners of said boat by their 










A note giv- authorised agent gave the said Byrne an instrument in 


mvon behalf writing, of which the following is a ‘copy. “One day 
of the owners 5 : é 5 ’ 
ofa steam after date, St. Bt. Eik and owners promise to pay P. 


boat, by their . : 
suthorjaed a bYTne, two hundred and thirteen dollars and 20.100 for 


gent, the — value received, Louisville, Feb. 23rd 1839, (signed) St. Bt. 
clerk of the 1.) . : ” . 
best, for the Elk and owners, by John Russell jr., clerk.” The aver- 


4 amount of the ment of non payment is then made, as well as the affidavit 
complainants ¢ 


4 demand, is required by law. 
evidence—in |. . : 
proceedings The complaint was demurred to and demurrer sustained.— 
po argent The demand appears to me to be very well set out. When 
heat toen- wetake into consideration that the clerk, as agent of the 
seed a 20 boat, by making the note of the owners to the complainant 
x aga se for the amount claimed, admits on their part as well the jus- 
as well as the tice as the amount of the claim. Thesame objections are 
amountof the urged on the part of the owners against this complaint as 
against that of John Russell against the said boat; and for 
the same reasons as were given for the reversal of the judg- 
ment in that case, the judgment of the circuit court in this 
case ought to be reversed and such being the opinion of the 
other judges of this court it is accordingly reversed, and 
this court proceeding to give such judgment as the circuit 
court should have given, order that the plaintiff have judg- 


ment, &c. 
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Supver v. Stream Boat Ex. 


Error to St. Louis Circuit Court. 
Bird for Plaintiff. 
The plaintiff insists that the complaint is good, and that 
judgment should be reversed and judgment for plaintiff. 


Bowlin for Defendant. 


The only point to be considereiis whether the complaint 
1s good under the statute? The complaint has been verified 
by affidavit, such as itis. But no essential requisite of the 
statute has been sworn to by the affiant. 3 Call 416; 1 
Wash. 74; 2d H. and M.315, also 48; sec. 1 R. C. 102; sec. 
1R. C. 103; sec. 21, 104; sec. 4, 103. 


Opinion of the Court by Tompkins Judge. 


Francis Silver states in his complaint, that on the 23rd 
day of February in the year 1839, the owners of the steam 
boat Elk were justly indebted to him in the sum of four hun- 
dred and ninety-nine doHars and seventy-five cents, for ser- 
vices on board of said boat as carpenter, and then due and 
payable; and that as evidence of the debt, so due from said 
owners, and of the contract made between the said owners, 
and the said Silver. John Russell junior, then acting and 
authorised to act as clerk of the said steam boat, made and 
delivered to the said Silver an instrument of writing of 
which the following is a copy, viz: “One day after date stexm 
boat Elk and owners promise to pay to Francis Silver four 
hundred and ninety-nine 75.100 dollars, balance due on set- 
tlement for services rendered on board as carpenter. St. 
it. Elk and owners by John Russell jr., clerk, Louisville, 
Feb’y 23d, 1839.” The complaint was demurred to and the 
demurrer sustained. The judgment of the circuit court in 
this case will also be reversed and the cause remanded to the 
circuit court for the same reasons as are given in the case of 
Peyton Byrne vs. the Steam Boat Elk, decided at this 
term. 


557 


SEPT. TERM. 


eee 
Silver 
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. R40 Sr. Boat Gen’s. Brapy and G. Contr owner, appellants 
ae v. Buckiey and Ranpoupn. 
——a— 


Steam Boat 1. Merchandise furnished the master of a steam boat, forthe purpuse 
eR a ¥ i B : 
Gen'l Brady. of enabling him, therewith, to purchase wood and other necessarics 


1 


Beth baie awl for the boat in the prosecution of her trip, becomes a ‘debt contract- 
Randolph ed by the master, on account of supplies furnished for the use of such 
boat,”’ within the meaning of the Ist sec. of the act concerning 

‘boats and vessels.”’ 

2. The lienon boats and vessels, arising under the provisionsof the act 
of Feb, 12, 1839, (Laws of Mo. session 1838-9, p. 13,) is divested by 
proceedingsand sale underthe actuf March (9, 1835, at the suit of 
any person holdinga lien, without regard to the date of such lien, 
and the purchaser at such sale, will hold the boat discharged of al! 


iiens, 
Appeal from the circuit court of St. Louis county. 
Spalding and Tiffany for Appellants. 

Ist. That the cause of action sued on by the appellees, 
was not alien upon the boat under the statute, acts of as- 
sembly of 1838-9 p. 12; Abbot on shipping 104, 107; 3 
Kent’s Com. 132-3. 

2nd. That if it was a lien, yet the lien was divested by 
the proceedings and sale upon the justice’s judgment, 2, 
bac. abr. 721. 4, east 345. 

Hamilton for Appellees. 

But two questions arise here: Is this a lien within the act! 
If it be, did George Collier purchase subject to it? R. Laws 
p. 102. Act of February 12, 1839. 5th vol. Mo. Reports, 
~56. 3 Kent 163, 157, 96,170. 6 Mass. 426. 7 Cowen 
670. 4T.R. 411. 4 Cowen 469. 

Opinion of the Court by Tompkins Judge. 
McGirk, Judge, not sitting. 

Buckley and Randolph bronght their action in the circuit 
court of St. Louis county against the steam boat Gen. Bra- 
dy, and there had judgment. From that judgment the boat 
appeals. 

The bill of exceptions shows this agreed case: that on 
the 3d day of July, 1837, Buckley and Randolph duly caused 
the said steam boat to be seized and levied on, so far as that 
could be done under the state of the case, under the act of 
€th March, 1835, and the act of 12th February, 1839, sup- 
plementary thereto. Said boat then being in the hands of 
the constable, upon the demand in the complaint of Buckley 


the 
she 
HOSS 
rive 
now 
agre 
the 
183: 
vera 
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and Randolph specified; that this demand accrued within six ano, 


months next preceding the commencement of this action, to ___ 

wit, on the L5th day of May. 1839, under these circumstan- Steam Boat 

’ ; Gen’]. Brady. 
Ve 

thout to depart on her vovace up the Missouri river, from Buckley and 

ibs Randolph. 


es: On the said 15th day of May the said boat, being then 


St. Louis as far as Independence, the master of the said boat 
applied to the plaintiffs (with whom he had previous dealings 
! the same kind, the plaintiffs then being and for some time 
previous having been the agents of said boat) for about, as 
he said, the sum of two hundred and fifty dollars, to enable 
‘him to pay his expenses for wood and stores on the voyage; 
that the plaintiffs stated they had no money to advance to 
the boat at that time. The master then asked the plaintiffs 
‘a procure him salt, which it was thought would the more 
readily enable him to raise the funds necessary for the pur- 
pose stated. To this proposition the plaintiffs not assenting, 
the master said he would take coffee to dispose of on 
the voyage. The plaintiffs then delivered him fifteen sacks 
{ coffee, out of which he was to bear his expenses, and re- 
‘iore the remainder on his return. On his return he deliv- 
ered to the plaintiffs eight sacks, having disposed of seven; 
‘hat as agents, the plaintiffs had frequently loaned or advan- 
el money to tie boat, and sometimes as much as five hun- 
ired dollars for expenses; that at the time the said debt was 
‘ontracted, it was customary at this place, for agents of 
hoats to advance money for such purposes, when the boats 
were about to depart on their voyage; and that the sum 
advanced by the plaintiffs for the Brady was moderate; that 
the said boat was then owned in part in St. Louis, and that 
the master was a part owner. It was also agreed that on 
the day the boat was levied on by the sheriff as aforesaid | 
she was in the hands of the constable, and remained in his 
possession when she was released, bond and security being 
given in conformity to the statute, by George Collier (who 
now defends this suit) and William G. Pettus. It was also 
agreed, that before the boat was levied on as aforesaid, by 
the sheriff, to wit, on the second day of July, in the year 
1839, under and by virtue of sundry warrants issued by se- 
veral justices of the peace of the township and county of 
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sert ERM St. Louis, at the suits of different plaintiffs, for sums within 
—.____, their respective jurisdictions; and for causes which were 
Steam’ Boat respectively liens upon the boat under the said statutes; (and 
a many some of which causes of action were for wages of hands and 
Buckley andcrew then just accrued,) all which warrants were directed 
Randolph. and delivered to the constables of St. Louis township on the 
second day of July aforesaid, and that they on that day le. 
vied upon and seized according to law the said boat, and 
took and retained her in custody so far as they could, until 
they sold it; and that on the said 2nd day of July judgments 
were rendered against said boat in all the causes commenced 
as aforesaid on that day; and executions, called orders of 
sale, were duly issued to the constables thereon; upon which 
the constables sold the said boat on the loth day of July, 
and George Collier became the purchaser, and the boat was 
delivered to him. But the sheriff insisting on his levy, Col- 
lier gave his bond in the suit. The constables gave Collier 
a deed conveying to him the boat. The appellant, 
moved to set aside the verdict and for a new trial, the mo- 

tion being overruled the appeal was taken. 

The act of 19th March, 1835, provides that every boat 
or vessel used in navigating the waters of this State, shall 
be liable Ist, for all debts contracted by the master, owner, 
agent, or consignee thereol, on account of supplies furnished 
for the use of such boat or vessel, &c., see section Ist. 
And the act of 12th February, 1839, declares that there shall 
be alien on every boat or vessel, used in navigating the wa- 
ters of this State, for all debts contracted by the master, 


owner, agent, or consignee thereof, on account of stores and 


supplies furnished for the use thereof. 

Two points are to be decided to ascertain the merits of 
this cause; 

Ist, Was the money claimed as the price of the coflee, a 
debt within the provisions of these two acts! 

2d, Does the priority of the levy, or the priority of time 
at which the demand accrued, entitle the claimants to a pre- 
ference in having their claim satisfied? 

Merchandise st. Boats cannot be expected to take with them all the 


furnished th ; 
master of 2 stores and supplies necessary for so long a voyage as that 
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for which this boat appears to have been making provision, ®**7. TEAm 


when the coffee was advanced. If the appellees had furnish- |" 


ed the master money to purchase stores or supplies for the Steam Boat 
Gen’). Brady 
Vv 


use of the boat, this could not, under a strict construction 
of the acts, have been called stores and supplies, or either of Buckley and 

Randolph. 
them; and yet the money to purchase these stores and sup- 


plies is as necessary for the success of the voyage as the la- steam boat, 
; ; ; : for the pur- 
bor of the men employed in navigating the boat. The boat jose of eal 


could not reasonably expect a credit at every wood yard, ling him, 
0 y Pp y y ’ therewith, to 


and atevery farm on the river where it might be necessary purchase 
to purchase supplies for the comfort and accommodation not pans oa 8 


only the boats crew, but also of the numerous passengers for the boat 
ih: ° in the prose- 
frequently found on board of these boats. A liberal con-sution of her 


struction of the law, then, is necessary for the advancement trip, gonna 
s ‘ ‘ ; a ‘‘de con- 
of the remedy which the legislature seemed to contemplate tracted by 
in enacting these Jaws, I am then inclined to think that, un- the master, 
; nang : : on account of 
der this provision of the law, ought to be included not only supplies fur- 
, ‘c] a st ie. bs d a li a fi | ” : f | , nished for the 
money to purchase stores and supplies for the use OF the y 6 of such 
wat; but also this coffee furnished by the appellees at the “oe — 
, : ' them 2aning 
request of the master. Owners ought to empioy none to of the Ist sec. 
navigate their boats but such as deserve their confidence; % the act con- 
& _ cerning ‘boats 
so far as trusted to make contracts necessary to expedite and vessels.’ 
and accomplish the voyage, it is better for them to risk the 
integrity of the master than that their boats should be de- 


iaved for want of the means of purchasing stores and sup- 


” 


whles. 
.) on Md > . rae ° « 
Ynd. [tis admitted on the record, that the demand of the The lien on 


plaintifls accrued on the 15th day of May, 1839, and in point boats and ves- 
Aree Se: Rete iss detady 28 r tabl ol sels arising 
of time is prior to those under which the constabies’ sales yider the pro 
were made. Collier, who defends here as owner of the soe — 
act o Y eb. 
boat, claims under a deed made to him by the constable, as 12, 1839, 


purchaser 6 Ys . + a , (laws of Mo. 
purchaser at his sale. If it be decided that the sale under v 1838-9, 


the constables’ warrants is made subject to the plaintiff’s p. oe ' - di- 
} . veste ro- 
demand, because that demand accrued first, then the conse- onlin ae 


quence will be that no man will ever be safe in selling a boat a 
J . . 2 
for such a demand, unless he wait till the last moment of the 19, 1835, at 


six months limited by the statute, within which his action gente 


must be commenced. The only safe standard of the value neees lien 
of an article is the price it will bring at a fair sale. It is in gard ie 
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sEPT. TERM evidence that this boat was offered for sale in conformity 
___, With the provisions of the 16th section of the act of 19th 


Steam Boat March, 1835, above mentioned, and that nobody would 
Gen'l Brad : ; 
es agree to pay the amount of the several warrants in the 


Vv. 
Buckley and hands of the constable for less than the whole interest in the 
Randolph. . ee . : , 
boat. No man would bid for a boat offered for sale as this 


date of such Was, if he were apprised that after buying once under a sale 
lien; and the 
purchaser, at ; : 
such sale, within a few days before the commencement of the suit, he 
will hold the ee : : 

boat dischar. Would be still liable either to lose his boat, or to pay all the 
ged of all debts which that boat might have incurred within the six 


for the benefit of creditors, whose demands had accrued 


months next preceding the commencement of the suit under 
which he claims title. But the policy of the law is to favor 
the diligent. The suitors before the justice were most dili- 
gent; they commenced their action on the second of July; 
the plaintiils did not commence their action till the follow- 
ing day, viz: the third. Had the suitors before the justice 
waited five months, the appellees might have waited a day 
longer, and the consequence might have been the same; in- 
deed, the suitors before the justice might not have known of 
the existence of the appellees’ demand, and if they did, they 
certainly did not and could not know that the appellees 
ever would sue. 

To construe this law in any other wav than to give the 
preference to those who first commenced their suit, would 
be to render the law a nallity. It would be worse than no- 
thing. It would give the owners an opportunity of collu- 
sion with those who held the elder demands, to deter those 


whose demands were of later date from suing. Laws ought 


to be so construed as to advance the remedy instead of con- 
struing them so as to defeat it. To suppose that the legis- 
lature intended to compel by this indirect method each per- 
son having a claim on a boat to wait till all those who had 
claims of an older date should sue, is to suppose, as it seems 
to me, a strange thing, an impossibility, unless the same law 
had made it the duty of these older claimants, under pain of 
forfeiture, to register their claims with some officer. Such 
an absurdity cannot be supposed. The law was intended 


then to subject this boat to be sold for the benefit of the 
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most diligent. The boat was sold for the benefit of the most *=r. 840. 
diligent; that is to say, for the claimants whose warrants _ 


ee nn 


were issued on the 2nd day of July. The circuit court then steam Boat 


1C y 3 
in my opinion committed no error in deciding that the cof- Gen'l. ane 


fee furnished by Buckley and Randolph raised a debt against Buckley and 
Randolp! i. 
the boat within the provisions of the statute. But in my 
opinion that court did commit error in deciding that the 
boat was sold on the 2nd day of July by the constable sub- 
t to the lien of the plaintifls appellees in this action, and 
its judgment is therefore reversed. 


[unnanpuy, plaintiff in error, v. St. Louis Country Courr 
defendant in error. 


!. A peremptory mandamus cannot issue on the return of a rule toshow 6 
cause Why a mandamus should not issue, &c. A mandamus must 108 
have first issued before a peremptory mandamas can be granted. | 6 563) 

The county court has noright to grant letters of administration to a = 

stranger, before an opportun.ty is afforded, within the time preseri- 
bed by the statute, to those entitled to administer, to take ont let- 
ters: and where the court had thus, improvidently, granted such let- 
ters toa stranger, the letters were properly revoked on the appli- 
cation of those entitled to administer. 

3. An appeal lies from the decision of the county court revoking letters 
of adminietration; such appeal, however does not operate asa su- 
persedeas. ‘The provision of the statute, concerning the superse- 
deas, only applies to those cases in which the appellant is adjudged 


to paya debt. 


[error to St. 













Louis Circuit Court. 
B. Mullanphy in propria persone. 

Ist. That the said circuit court gave judgment below in 
avor of defendant in error, and against plaintiff in error, *y 
whereas, by law, the said circuit court ought to have given 

idgment below in favor of plaintiff in error, and against 
defendant in error. 

2d. That the said circuit court overruled plaintiff in er- 
ror’s motion for a mandamus to issue to defendant in error 
commanding them to grant plaintiff in error an appeal; 
Whereas, by the law of the land, such motion ought to have 
been sustained by the said circuit court. 
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“340. 3d. That the said circuit court discharged the rule to shew yc 
*_, cause made by it on defendant in error; whereas, by law, coul 
Mullanphy such rule ought not to have been discharged by the said cir. tv Ci 
a. ° % 
County court cult court. fron 
of = Louis 4th. That the said circuit court gave judgment against gran 
county. ee rae o 
Pn plaintiff in error for costs; whereas, by the law of the land, cour 
such judgment for costs against the plaintiff in error ought And 
not to have been given. eran 


Geyer for Defendant. was 


. ns dred 
1. The order granting letters to a stranger within three And 


days of the death of the intestate, was improvident, irregu. for le 
lar and illegal. | 
. ’ ted t 
2. It was not only competent for the court, but it was its 
imperative duty to rescind such order, application for that 
purpose being made within the tern. 
3. That the revocation of the letters followed as the ne- 
cessary consequence of the setting aside the grant. ried 
4, Though the statute provides that an appeal shall be the t 
allowed on orders revoking letters; it is confined to orders 
made in the cases provided for by the statute of which this 


if ar 
for t 
that 
on tl 


trati 
, as a 
is not one. 

5. The plaintiff did not bring himself within the provis. 
ions of the statute, by filing a bond with security, approved ny 
by the court; as is required. a 

6. It no where appears that the bond was approved, or “hs 
was such as ought to have been approved. 0; 

7. The county court did not approve or disapprove the 
bond, and until then an appeal could not be allowed. 

8. The case made by the plaintiff did not authorise the vm 
sueing out a mandamus. wsein 


tion 1 


cousi 


pay 
court 


Opinion of the Court by Tompkins Judge. vi 
McGirk Judge not sitting. ni 

The county court of St. Louis county on the 10th day of such 
June, in the veer 1840, granted to Mullanphy letters of ad- perer 
ministration en the estate of Andrew J. Davis, and on the of th 
next day, to wit: on the 11th day of June, the court revoked 19th 
those letters. Mullanphy prayed an appeal which the coun- count 
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ty court refused to allow, Mullanphy filed in the circuit ““"; io. 
court of St. Louis county a petition for a rule on the coun- , te 
tv court, to shew cause why a mandamus should not issue Mullanphy 
(rom the circuit court, commanding the county court to Come — 
grant him an appeal from the decision and order of — 
court revoking his letters of administration on the estate of 
Andrew J. Davis, granted as aforesaid. The rule was 
cranted, and the return made thereto by the county court 
was that on the tenth day of June one thousand eight hun- 
dred and forty, on the second or third day after the death of 
Andrew J. Davis, the said Mullanphy applied to the court 
for letters of administration on his estate, which were gran- 
ted to him on condition that said letters should be revoked, 
any person better entitled to administration should apply 
for them, and that Mullanphy assented to this condition; 
that the court would not otherwise have granted them; that 
on the next day the brother and cousin of the deceased ap- 
plied to the court for letters, and that the court conceiving 
the brother to be entitled by law to the letters of adminis- 
tration, rescinded the order granting letters to Mullanphy 
as aforesaid, revoked his letters, and granted administra- 
tonto Phineas Davis, the brother, and John Davis, the 
cousin of the said deceased. It appeared also that Mullan- 
phy when he applied for an appeal from the decision of the 
county court tendered a bond to prosecute his appeal &c. 
and that this bond was not objected to. 
On this return being made by the county court, Mullan- 
phy moved the circuit court for a mandamus to the county 
court commanding that court to grant him an appeal. The , _— 
circuit court overruled the motion and entered up Judgment tory manda- 
against Mullanphy. The act of 22 December 1836, pro-jnsueonthe 


issue on the 


vides that a mandamus shall go to the county court from the Teturn =. 

; . f eis: E e to show 
circuit court in the first instance and on the return of thiscause why a 
writ, it shall be lawful for the person sui -osecuting Mandamus 

t it shall be lawful for the person suing or prosecuting should not ie- 
such writ to plead to &c. and on obtaining a judgment asue, &e. A_ 


: .. mandamu 
peremptory mandamus shall go &c. A mandamus is a writ must have 


of the State which should run in the name of the State, see et issued 
i A ; ; efore ar 
I9th section of the 5th article of the constitution. The eeaptety men: 


county court then being brought in by mere rule of court; pec oe 
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“8 TERM. and on the answer given a peremptory mandamus, being 
$40. ade ; eae a 
__, asked of the circuit court, the whole proceeding is void, | 
Mullanphy will however review the law arising in the case as if the 
Giiniaty court Proceedings were regular. 
of St. Louis By the 8th section of the Ist, article of the act respecting 
pores executors and administrators, it is provided, that letters of 
administration shall be granted first to the husband or wife, 
or to those who are entitled to the distmbution of the es. 
tate, or to one or more of them, as the court or clerkin ya. 
cation shall believe will best manage or improve the estate, 
section 6th. Ifnosuch person apply for such letters within 
sixty days after the death of the deceased; letters may be 
granted to any person whom the court or clerk in vacation 
may consider most suitable, 7th, section. The county 
court or clerk in vacation, on the application of any person 
interested, may issue a citation to the persons entitled to ad. 
ministration, calling on them to administer, and if they fail to 
take letters within thirty days after the service of the citation, 
or if the persons entitled to preference, file their renuncia- 
tion thereof in the county court, letters of administration 
shall be granted to the person next entitled thereto, see 
Bein ~og4 pages 41-2 of digest of 1835. 
right togrant Jt was a most unwarrantable act in the county court to 


letters of ad 
ministration grant letters of administration toa stranger, as Mullanphy 


ae angers appears on this record, before the lapse of sixty di Lys from 
belore an QO} 

portunity is the death of the intestate, or before the other requisitions 
afforded, 
thin the time 
prescribed by he contends that non constat but the requisitions of the 


the estatut 
nea ae ome ati. Statute have been complied with, or that he is entitled to 


lcd toi ape distribution, and that the county court having once granted 
iste RS io lake o 

out letters: him letters of administration must be supposed to have done 
and where the 
court ba 
thu, mproy 
dently, gr 
ted such le 
terstoa either that those entitled to distribution had filed their re- 
siranger, the pe : ae ae : 
letters were nunciation in writing, or that Mullanphy was one of those 


"of the statute above stated had been complied with. But 


their duty and to have taken care that the requisi ion of the 
statute had been complied with, that is to say, it is to be pre- 


th- = : . ° 
op sumed tat tie county court ascertained before the grant 


properly "“- so entitled. ‘lo thisit may be answered that as. the grant 
voked on the 
epplication of was made within sixty davs, the reasons why it was aiaite 


hose entitled 
. nduninister (0 him ought to be shown, in order to entitle him to any fa 
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vourable decision of the appellate court on the question of 840 

merits. But admit it for a moment that the first grant by 

the county court raised a presumption that the previous re- Mullanphy 

quisitions of the statute had been complied with, the revo- County court 

cation raised an equal presumption that those requisitions © of | hye 

had not been complied with. In either point of view then © 

the applicant is left to prosecute his naked appeal with a 

certainty of defeat, in case the requisitions of the statute 

had not been complied with. It was insisted with great zeal 

on the part of the county court that an appeal would not 

lie in such a case; that if an appeal would lie, such appeal 

would, on filing of bond according to law become a super- 

sedeas, and the consequence would be that the most obnuxious 

characters might, by the delays frequently occuring be- 

twixt the county court and the court of last resort, hold on 

to the administration till he had time to waste the estate. 

ltis very true this might be the case, and the county court 

might not always be able to ascertain to a certainty that the 

security were and would remain solvent. But the language 

of the statute appears to me to be very plain and compre- 

hensive. In the Ist section of the 8th article of the act p. 

63, of the digest, it is said that appeals shall be allowed from ;,. : ‘ai ia ths 

the decision of the county court to the circuit court, on Ore Cool senecion 
ders revoking letters testamentary or of administration. court revok 
An appeal then in my opinion lies, ie if a party be so de- ae Foo ; 

termined he may appeal although there be a certainty of sions such ap- 

ultimate defeat. But I do not believe that the appeal bond? “9 Seco 


er, does not 


when approved and filed entitles the appellant to have the rents odin 
new grantof administration superseded. The fourth sec- The provision 
tion of the article last above cited provides that “every such es camer 
appellant shall file in the court the bond of himself or of some ing the super 
dither person, in asum with security approved by the court applies _“" 
conditioned that he will prosecute the appeal and pay all the = ae 
debt damages and cost that may be adjudged against him. pellant is ad- 
The fifth section provides that “after the affidavit and bond J4gerd te pey 
have been filed, the appeal shall be granted, but shall not 

bea supersedeas, to any other thing relating to the adminis- 

tration of the estate, except that from whink the appeal is 


‘pecially taken: Iconstrue the provision concerning the 


M2 
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“rrr. TERM. supersedeas to extend only to the subject matter of the 


call ~ fourth section, which, in my opinion, is where the appellant 
Mullanphy is adjudged to pay a debt. 


Cdéu ty court . am of opinion then that the county court ought to have 


of St. Louig granted the appeal. But that the circuit court committed 
no error in refusing the peremptory mandamus, there being 
no previous return to a conditional mandamus. 

For the reasons above given the judgment of the circuit 
court ought to be affirmed, and the other members of this 
court also being ef that opinion it is accordingly affirmed. 


county 


Rice Plaintiff in Error v. Coutrer & Perrus Defendants 
in Error. 

Itis not necessary for the Supreme court to determine the proper 
manner in which the circuit court should allow amendments to be 
made; 
Our statute in relation to damages on bills of exchange is not limi: 
ted to the holders of the bills at the time they become due. 
The courts will not take cognizance judicially, that ‘‘New Orleans” 
isin the State of Louisiana. There must be an averment to thet 
effect in the declaration. 


Mullanphy for Plainteff in Error. 

Plaintiff in error avers that the circuit court erred below 
in this cause, as will appear from the record, by giving plain- 
tiff in error judgment v. defendant in error, whereas by 
law said circuit court ought to have given judgment for 
plaintiff in error and against defendants in error. 

Circuit Court erred in allowing defendants in error to 
amend. 

Circuit Court erred in overruling plaintiff in errors demur- 
rer. 

Circuit Court erred m overruling plaintiff in errors mo- 
tion fora new trial. 

Circuit court erred in overruling plaintiff in errors mo- 
tion in arrest of Judgment, 


Spalding for defendant in error. 


Ist. That the amendment was rightfully permitted by the 
court Revised Code 467,4 Mis. Rep. 426. But that, at aay 
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rate, no amendment was necessary, because the declaration 
was originally right, and if not the error was no variance, 
the initial of the middle name being no part of the name. 

2nd. There is no error on the record to arrest the judg- 
ment. 

3rd. That the court did right in refusing the instructions 
because 1, the owner of a bill has the right to fill up the 
blank endorsements to himself. Hunter v. Hempstead 1. 
Mo. Rep. 68, Wiggins v. Rectors Ext. 1; Mo. Rep. 478, 11, 
Peters Rep. 8U, 2, and a subsequent endorsement in ful: 
does not prevent it. Chitty on bills 256, 18 John Rep. 230. 
3. Nor is it necessary, in order to recover, that he should 
strike out the subsequent endorsement in full, though in this 
case it had been sticken out,3 Wheat Rep. 172, (4 Cond. 
Rep, 223) 1 Summers Rep. 478, Picquet v. Curtis. 


Mullanphy in Reply. 


The first of the objection to the amendment is the man- 
ner of its introduction, not that there would have been 
equal ground of exception, had a new count been filed. The 
bill of exception is the only and proper mode. of preserving 
the real state of the record, Supreme court will not interfere 
on mandamus to prevent violation of the record, Dixon v. 
Judge, 2 judicial district 284, 4th vol, mo. Rep. Again 
there was in fact no amendment, an amendment is the sup- 
plying or correcting a defect. The count was a perfectly 
good count. It wanted no correction. There was no de- 
fect to supply. The act was an alteration of the demand, a 
motion by plaintiff to strike out oyer and enter up judgment 
was undisposed of on the record. It was not withdrawn 
rules of court sec. 9. Judgment on verdict could not be en- 
tered up without error whilst a motion made before verdict 
to enter up judgment peremptorily was pending and unde- 
termined. Therefore judgment thus improperly entered up 
ought to have been arrested on defendants mution to that 
eflect. It is conceived that this point 1s error patent upon 
the record, and no motion in arrest was necessary sec.¢2 
moore 215 Selwyns nisi prius 955, The then holder of the 
bill could then by assignment ‘of the bill convey his interest 


SEPT. TERM. 


ee] 


Riggin 
Vv. 
Collier and 
Pettus. 





570 


SEPT TERM. 


SUPREME COURT OF \MiSSOURI. 


in it. But he could not convey a right of action for statu- 


, __, tory damages, so as to unable an assignee after presentment 


Riggin 
v. 
Collier and 
Pettus. 


protest, and dishonor, to recover same in his own name, 
bonds and notes statutes of Mo. sec. 2, 105, P. and previous 
to the holders having a claim for damages, it must be proved 
that they purchased for a valuable consideration 98, 99. 
Statutes of Missouri. Bills could not be duly presented ex- 
cept by holder or his agent, Chitty on Bills 259. Walker 
v. Barnes 1. Worch 36 Chitty 221 note b. The right to 
damages must accrue upon presentment and dishonor or 
never. There was no proof that New Orleans was out of 
the State of Missouri, that was essential to damages, 240 
last paragraph of note 9. Johnson 121, damages Sproule v. 
Sproule, 1; Barn and Cress. 16. Bill payable at Dublin 
without Stating Dublin in Ireland will be presumed payable 
in England, Chittys bills 5, 82, Letree v. Don. 9, Wheat 558. 
b. U. S. v. Smith 11 Wheat 171. 


Opinion of the Court by Napton Judge. 


McGirk Judge not sitting. 

Collier and Pettus brought suit against Riggin in the cir- 
cuit court of St. Louis, upon a bill of exchange, drawn by 
John D. James upon John E. James at New Orleans, for 
six thousand dollars, in favor of Thomas J. Payne, who en- 
dorsed to John Riggin, who endorsed to plaintiffs below. 
The declaration contained acount upon the bill, describing 
it as payable at New Orleans, and protested &c. for non pay- 
ment, the common counts were also added. 

Oyer was craved of the bill, and a special demurrer to the 
first count, and non assumpsit pleaded to the other counts. 
The plaintifls then asked leave to amend, by changeing the 
name of Thomas D. Payne to Thomas J. Payne, which was 
granted. The defendant took a bill of exceptions to the 
action of the court in granting leave to amend, and the 
cause was continued until the next term, defendant having 
withdrawn his Oycr and demurrer, and_ pleaded the general 
issue to the first count. At the next term, the cause was 
tried and a verdict given for plaintiff for seven thousand 
seven hundred and ten dollars sixteen cents; and judgment 
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entered according. The defendant moved for a new trial, S#*7. Teas 
on the ground that the verdict was against law and evidence, as 
and moved in arrest of judgment: Ist, because the declara- _Riggin 
tion was not such an one as judgment could be rendered up- coher and 
on in this cause. Pettus. 
2d. Because the whole proceedings are irregular, erro- 
neous and informal. 
3d. Because the writ, declaration, amendments, and judg- 
ment are irregular, erroneous and informal. Both motions 
were overruled, exceptions were taken, and the case is 
brought here by appeal. 
From the bill of exceptions it appears, that the bill was 
given in evidence, with the necessary proof of partnership 
endorsement, dishonor, and protest, and notice. Below the 
endorsement was an endorsement in full which had been 
erased. It was in these words, ‘‘Pay Edw. Duplessis esqr. 
cash. or order, W. C. Anderson agent.” It was proved, that 
said bill was at its date sold to the Commercial Bank of Cin- 
cinnati, the endorsements of Payne and the defendant being 
in Bank; that William C. Anderson, the agent of said Bank, 
endorsed it to Duplessis, who was cashier of a bank at New 
Orleans, solely for collection, and sent it down to him for 
that purpose; that when it was dishonored, it was sent back 
to Anderson by Duplessis, and the Commercial Bank after- 
wards sold and delivered it to plaintiffs. The endorsement 
in full to Duplessis was stricken out, and the endorsements 
to Payne & Riggin were filled up afterwards. It was pro- 
ved that the plaintiffs had no interest in the bill until it was 
sold to them as above stated. 
Instructions were asked by the defendant, calling upon 
the court to declare that no recovery could be had, if the 
endorsement by Anderson to Duplessis was an endorsement 
in full, while the oher endorsements were in blank, which 
instructions the court refused to give. 
The points deemed material, are 
1, The amendment; 
2, The instructions; and 
3, The damages given. 
1. The power of amending is expressly given by the 
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ecpt. TERM Statute, (Rev. Co. 35 p. 467;) and the only objection to the 
exercise of the power in this case, seems to be the manner 
in which the amendment was made. The declaration as 
amended only appears on the record before this court, the 


1840. 


Ve -— =  SY 


umendment having been made by an alteration of one letter 
into another. The billof exceptions does not in terms state, 
that the amendment was made, but it recites that a motion 
to amend was made and granted, and the declaration on the 
record appearing to correspond with the suggested amend- 
ment, it mav be fairly and reasonably inferred, that it was 
made. 

It isnot necessary for this court to determine the proper 

a a ‘, manner in which the circuit court should allow amendments 
the Supreme to be made. It may well be questioned whether this court 
court to de- : . ; md 
crmine the bas any control over the records of a circuit court. The 
proper mit, party complaining in this case, has, however, by his bill of 
ih@cirent exceptions, attained every thing which would have appeared 
a oe had a new count been filed. There is no doubt the amend- 
=" be ment was proper, and the defendant had a continuance, and 
pleaded to the amended declaration. He seems to have sul- 
fered no inconvenience by the course pursued in the circuit 
court. 

2. As the second point was not insisted on in this court, I 
will only observe, that the authorities cited at the bar fully 
sustain the instructions of the court. Hunter vs. Hemp- 
stead 1 Mo. R. 68; Wiggins vs. Rector 1 J. C. 474; 11 Pe- 
ters R. 80. 

Ourstatute © It is contended that our statute in relation to the dam- 
in relation togges recoverable on bills of exchange, is limited to the 
damages on : f ° 
bills of ex- holders of biils at the time they become due: there is no- 
change is et thing in the terms of the act to justify such a construction. 
holders of the The expressions in the act are unqualified, and we are not 
— a at liberty to resort to construction to ascertain the meaning 
comedue. — gf an act which is plain and unequivocal. 

But the jury in this case gave ten per cent. damages, as 

i oii though the bill was payable at New Orleans in the State of 
will not take Louisiana. There was no avermentin the declaration that 
cognizance New Orleans was not within this State, and the courts of this 


judicially atic : : j 
that “New State cannot take judicial cognizance of places without its 
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limits. Had there been such an averment in the declaration,. S£"". TERM. 
the jury would have required, I suppose, but slight testimo- 
ny to lead them to the conclusion that the New Orleans — Riggin 
mentioned in. the bill vis in the State of Louisiana. In Collier aI 
Kearney vs. King, (2 Barn. & Ald. 302,) thecourt of Kings — Pettus. 
Bench declared that they ‘would not take cognizance, judi- 

cially, that Dublin was in Ireland, though this case occurred sage ds ’ 


subsequent to the Union; and because the declaration did Louisians 


not describe the bill as drawn at Dublin in Ireland, they again 


would not allow a bill appearing to be drawn at Dublin in ment to that 


effect in the 
lreland to go in testimony. pip hi 


For this last reason, the judgment must be reversed, un- 
ess the plaintiffs will remit six per cent of the damages—in 
which event the clerk will enter an atlirmance of the judg- 


ment. 








DECISIONS 
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SUPREME COURT OF MISSOURI. 
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Kine v. Barney. 


1. The provisions of the 3rd sect. of the ‘tact to prevent fraud,” (R. C. 
1835, p. 283,) do not affect the rights of creditors secured by the 
2d sec. of the same act; and, a purchaser ata sale, underan execu- 
tion in hisown favor, does not lose vny of the rights of a creditor, 
under said act. 

2. The possession of the wife is the possession of the husband. 

3. Possession of personal property by the vendor after the sal>, whether 
the same were absolute or conditional, ie fraudulent and void, ix 
law, as against creditors, prior or subsequent. 


‘rror to the Circuit Court of Gasconade County. 
Frissell for Appellant. 


The following points are insisted on by the plaintiff in er- 
ror. Ist. That where possession of a chattel remains with 
an insolvent, contrary to or not in accordance with the deed 
conveying it,is fraud per se as to creditors. Edwards vs 
Harbin 2 term Rep. 587; Hamilton vs. Russell, 1 cond. Rep. 
318; Hodgson vs. Butts, 1 cond. Rep. 476. 

2nd. That evidence of indebtedness of Hinton was pro- 
per for the consideration of the jury and ought not to have 
been excluded. Stat. of Mo. 250,s. 4; Hoid’s lessee vs 
Longworthy, 6 Cond. Rep. 275; Stat. of Mo. 283, s. 2 & 3. 

3rd. That there being no evidence offered that the defend- 
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sert term ant King had any notice of the conveyance of Hinton to 

































| _, Baily, either actual or constructive, the instructions of the = 
King court being speculative and hypothetical, and proceeding - 
Baiey, Upon the supposition that such notice existed, are erroneous. ” 
4th. That the oral instructions of the court to the jury +s 
without the consent of the defendant below is error under , 
express provisions of the statute. Acts of 1738-9, 27, s 2. sie 
Cole for Appellee. ue 
Ist. It is insisted that the sale from Hinton to Bailey un- 
der the above circumstances was valid in law against King, 
the judgment creditor. 
Qnd. The circuit court on the trial of the above cause %. 
committed no error prejudicial to appellant. : 
& Opinion of the Court by Tompkins Judge. one 
; Baily brought his action of detinue in the circuit court of aie 
Gasconade county against King, where he obtained a judg- _ 
ment, and to reverse that judgment King prosecutes this Kn 
writ of error., . 
On the trial of the cause, Bailey gave in evidence a mort- my 
gage executed to him by Jacob Hinton, by which Hinton : ‘ 
sells to Bailey, in consideration of the sum of four hundred i 
dollars in hand paid, a negro girl slave named Joann, provided — 
that if said Hinton should, within one year thereafter, pay a 
the principal to the said Bailey with interest thereon, at a void 
rate provided in a note executed at the same time by Hinton, 
then the mortgage to be void, &c. 3 he 
This mortgage was dated on the 12th day of October bs 
1837. It was recorded, but rot in conformity to the provis- ites 
ions of the statute. A witness proved that after the execu- re 
tion of the instrument Bailey paid over two hundred dol- 3, 
lars to Hinton, and in a few days thereafter he paid the re- said 
maining part; and that after the execution of the instrument uiea 
Hinton called the girl into the room, where he and the dai 
plaintiff Bailey were, and said here is the girl, she is yours, lid 
I deliver you possession of her; that said Hinton’s wile 4t 
then requested him to leave her the said negro until spring, one 
as she had a young child and no nurse, that Hinton’s: wife the + 
wasa cousin of Bailey, to which Bailey assented. . The bik 
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possession of King the defendant was also proved. Posses- 
sion of the slave remained in Hinton till it was taken pos- 
.ession of by a constable in virtue of an execution issued by 
a justice in favor of King, the appellant. 

The defendant King, appellant here, then offered in evi- 
lence certain judgments obtained by himself before a jus- 
tice of the peace. 

One for $72 debt, and $1 96 interest. 

« © $1170 debt, and $6 41 interest. 

« 6 $150 debt, and $6 72 interest. 

The two first of these judgments were excluded, and the 
latter was admitted to be read in evidence to the jury. 

The defendant then offered in evidence. two executions 
one for $74,56 debt and damages; the other for $117 5S, 
debtand damages, they were both excluded, and a third ex- 
ecution for $122 933 was sutlered to be readin evidence.— 
By virtue of this execution the negro girl was sold, and 
King the plaintiff in the execution became the purchaser. 

The defendant prayed from the court these instructions 
iollowing: 

Ist. If the jury believe from the evidence, that after the 
execution of the mortgage of the slave Joann by Hinton, to 
ihe plaintiff, that Hinton remained in the possession of said 
‘ave, then the mortgage of the said slave is fraudulent and 
void, as regards the said defendant. 

2nd. If the jury believe that there was a sale or mort- 
cage of the said slave, by Hinton to Bailey, and that Hinton 
remained in possession of said slave, after such sale or mort- 
gage, that such possession was fraudulent and void as against 
existing creditors. 

3rd. That if they believe that the plaintiff purchased the 
sald slave for a valuable consideration from Hinton, but per- 
nitted the slave to remain in his possession after such pur- 
chase, and that said slave while in Hinton’s possession was 
sold to pay his debts then they must find for the defendant. 

4th. That unless possession accompanies the sale of per- 
sonal property, or other deed of conveyance is executed by 
the vendor to the vendee, and delivered to the vendee, and 
the same is duly acknowledged and recorded, that it is void 
as to creditors. 
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5th. That there is no evidence in the case, that there was 
any bill of sale or other conveyance, conveying the slave in 
dispute from Hinton to Bailey executed by Hinton and duly 
recorded. 

6th. That every billof sale of personal property, or oth- 
er conveyance, made with intent to hinder, delay or defraud 
creditors, or other persons, of their lawful actions, or de. 
mands, as against creditors, prior or subsequent, is fraudu- 
lent and void. 

7th. That unless the jury believe there has beena de- 
mand of said slave from the defendant either by the plaintiff 
or his agent, and a refusal to deliver such slave on such de- 
mand, they must find for the defendant. 

The circuit court refused to give these instructions and in- 
structed the jury as follows: 

Ist. If they believe that the conveyance was made by 
Hinton to delay or hinder creditors, or others, of their law- 
ful demands, it is fraudulent and void. 

2nd. But If the defendant King had notice of the convey- 
ance aforesaid, at the time of his purchase, unless they be- 
lieve that the plaintiff Bailey was a party or privy to the 
fraud intended, then the conveyance is not void in favor of 
the defendant. 

3rd. That if a conveyance of personal property is made, 
whether the same be absolute or conditional, the possession 
must accompany the sale or transfer, otherwise it is fraudv- 
lent and void as to creditors or subsequent purchasers. 

4th. That if the jury believe that Bailey did bona fide 
and really permit the said slave to remain with the wife of 
Hinton for the purpose of nursing the child of said Hinton, 
and that it was nota pretense to avoid the imputation of 
fraud resulting from the possession remaining with Hinton 
after the sale to Bailey, that is a circumstance sufficient to 
take the transaction out of the operation of the principle 
above stated, and in that event the jury will determine from 
all the circumstances detailed in their hearing whether the 
conveyance was made with intent to defraud creditors oF 
purchasers, and that Baily was a party or privy to the fraud, 
then they will find for the plaintiff. 
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The counsel of King, the appellant, except to the opinion S®*T. TERM 
of the court in refusing the instructions prayed by himself, |" _, 
and in giving its own instructions. King 

The second section of the statute to prevent fraud, pro- 
vides that every conveyance or assignment, in writing or 
otherwise, of any estate or interest in lands, or goods and 
chattels, &&c., made or contrived with intent to hinder, delay 
or defraud creditors, or other persons, of their lawful actions, 
damages, debts, forfeitures ordemands, as against creditors or 
purchasers, prior or subsequent, shall be void. And by the 
third section of the same act it is provided that, “no such 
conveyance or charge shall be deemed void in favor of a sub- 
sequent purchaser, if the deed or conveyance shall have been 
duly acknowledged or proved and recorded, or the purcha- 
ser have actual notice thereof at the time of his purchase, 
unless it shall appear that the grantee in such conveyance, 
or person to be benefitted by such charge, was party or pri- 
vy to the fraud intended.” 

This section, it is to be observed, is a saving out of the 
second section of the actin favor of the person who records 
his deed, or other conveyance, against the rights of subse- me . 
yuent purchasers. The rights of creditors, secured by the sec. of the 
cond section, are not in any way affected or impaired by /o°F {?. PIs, 
the provisions contained in the third section in favor of those (R. C. 1835, p. 
who record their deeds. King was a creditor of Hinton, “>> gy 


affect the 


and by the act of purchasing this negro at a sale under his hg of cred- 
. ° 4 e itors secured 
own execution, he did not lose any of the rights of a cre- by the 2d sec. 


litor. The third section saved the rights of those who re- of ae 
corded their deeds, duly »cknowledged, against subsequent purchaser et 
; : May a sale, und 

purchasers by private contract with the original owner. As, in execution 

for example, if King had purchased from Hinton, with the in bis own 

k ~ a ° ‘ avor,doesnct 

nowledge of Bailey’s previous purchase, whether thatlose any of 

knowledge were actual or constructive is immaterial. King the rights of 
5 z J . a creditor,un- 

then being a creditor is not affected by the provisions of the der eaid act. 

third section. At common law if a creditur take an absolute 

bill of sale of goods from his debtor, but agree to leave them 

for a limited time in his possession, and the debtor die while 

ia such possession, whereupon the creditor takes and selis 


the goods, he will be liable to be sued as an executor de son 


¥ 
Bailey 
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~R TERM. tort for the debts of the deceased; for the debtors continuing 

— in possession is inconsistent with the deed, and fraudulent 

King against creditors. See Mdwards vs. Harbin, 2nd Term Re. 

ports‘587, and cases there cited. Also Hamilton vs. Russell, 

Ist Con. Rep. 318; and Hodgson vs. Butts, | Cond. Rep. 476, 

It was certainly proved that Hinton called the negro into 

the room where he and Bailey were, and delivered her into 

his possession; but he instantly agrees to leave her wit) 

Hinton’s wife in Hinton’s house, till the spring of the nex 

inal vear. The possession of Hinton’s wife is the possession oi 

son ot the Hinton himseif, and it is a possession inconsistent with the 

sd pec deed. Such was their own understanding of the deed of 

the husband. mortgage; and avery correct interpretation too. If the 

provisions of the statute are to be evaded by such acts as 

this, it is in vain the Legislature have enacted it. The ob- 

ject of the act is to prevent fraudulently disposed persons 

from obtaining credit by a false show of wealth. And this 

object would be defeated if the purchaser were permitted, 

after a formal delivery, to restore the slave immediately into 

the possession of the vendor without incurring the penalties 

of the act of Assembly. As to the law of this case, then, it 

is quite immaterial whether or not King were informed o! 

Hinton’s sale and conveyance of this slave to Bailey; and it 

Possession of is also quite immaterial whether or not Bailey were party or 

sneer he Privy to any fraudulent intention of Hinton. The act is one 

vendor after deemed fraudulent in law, and therefore void as against a 
the sale, whe- ‘ a . nae ; > a 

ther the s me Creditor, and King was a creditor. The instructions given 

iggy og and refused must then be examined by this rule. The first 

al, is fraudu- instruction asked by King, the appellant, should then, in my 

sm aprti ids opinion, have been given, King being a creditor purchasing 

egainst credi- at a sale under an execution in which he is plaintiff. 


tora, prior or mm o ER BO Rr aN ft aa —_ 
subsequent. The second instruction is objectionable only as it requires 


v. 
Railey. 


the court to do over again what the first instruction askel. 
Its terms vary a little. It requests the court to tell the jury 
that if they found that there was a sale or mortgage, and 
that Hinton remained in possession after such sale or mort 
gage, that such possession was fraudulent and void as against 
existing creditors. 

There was evidence of a mortgage but of no sale, othe 
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than what was a part and parcel, or perhaps the essential 
part of the mortgage; and it was also proved that King, the 
defendant in the circuit court, was an existing creditor at 
the time the mortgage was made. In this view of the second 
instruction it appears to me to have been totally useless, and 
that no evil could arise from rejecting it if the first had been 
given. 

The third instruction is liable to no other objection than 
that, in substance, it was asked in the first, and is also liable 
to an objection which may perhaps be too special. It asks 
the court to mstruct the jury that if among other things 
they believe the slave, while in the possession of Hinton, 
was sold to pay the debts of Hinton. Now when the slave 
was sold it was proved to be as the law requires, in the pos- 
session of the constable. But it is not to be presumed that 
the circuit court rejected it on that account, and we may say 
that the material part of it was accurate enough, and should 
have been given. 

The fourth instruction was very well refused, for there is 


no provision in the statute to give any validity to a bill of 


sale of personal property as against a creditor, by having 
such bill of sale recorded, other than it would have had 
without being recorded. The act of recording gives the 
purchaser under such bill of sale greater security against 
subsequent purchasers only. And as before observed, these 
subsequent purchasers are voluntary purchasers at private 
sale, King in this case asked the instruction to his own inju- 
ry, for he was a creditor, and by becoming a purchaser at 
the constable’s sale, did not lose the rights of a creditor. 

The fifth construction ought to have been given, and in all 
probability would have been given had it been asked in plain- 
er terms. The substance of that instruction is that the 
mortgage produced in evidence was not duly acknowledged 
and recorded. This meaning was probably not so easy to 
be extracted by the circuit court, surrounded as it common- 
ly is by a crowd of spectators, and liable to frequent inter- 
ruptions. 

The sixth instruction should have been given. 

The seventh instruction should ‘have been refused as it 
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was: King as purchaser at the constables sale could acquire 
no right to make a demand by Bailey necessary. 

The first and third instructions given by the circuit court 
are very correct. 

The second and fourth instructions seem to be objection- 
able. According to the construction of the second and third 
sections of the statute above given; King stands before this 
court as a creditor purchasing at a sale under his own execu- 
tion, a character favored by the law. The exceptions to 
which, the circuit court refers in the second and fourth in- 
structions are such as are provided for a purchaser, who 
records his only acknowledged deed, against a subsequent 
voluntary purchaser at private sale; or such a purchaser who 
purchases with the knowledge of the previous conveyance not 
recorded. 

The counsel of King does not seem to have urged very 
strenuously the pcint that the circuit court rejected the 
copies of the judgments offered in evidence. They were in 
nothing material except to raise the presumption of a fraud- 
ulent combination between Hinton and Bailey to hinder and 
delay King in collecting his demands from Hinton; and asit 
does not appear that Bailey was affected with any notice of 
Hintons debts they were well enough rejected by the circuit 
court. 

For the reasons above given the judgment of the circuit 
court ought in my opinion to be reversed, and Judge MoGirk 


concurring in that opinion it is accordingly reversed, and: 


will be remanded. 
McGirk Judge. 

I concur in this opinion, except that I believe the judg- 
ments offered in evidence were competent evidence in the 
cause. Although it might not have been proved that Bailey 
knew of Hinton’s indebtedness. 


Napton Judge. 


I do not concur in this opinion, except so much of it as 
relates to the exclusion of the Judgments offered. 
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R. and A. P. Turuzy v. Tucxer. 


|. The possession sufficient to maintain the action of trover must be a 


lawful possession, one trespasser or wrong doer cannot maintzinjp and A. P. 


trover against another. 


ss 


actual settlers, are mere trespassers, and do not thereby acquire 
any property, either general or special, in the timber. 

. Trespassers on the lands of the United States occupy the same po- 
sition with trespassers on the lands of private individuals. (James 
and Massay v Snelson, 3. Mo. R. p. 393. overrulet.) 


Appeal from Ste. Genevieve Circuit Court. 
Cole for Appellant. 

Ist. The circuit court erred in refusing to give instruc- 
tions 1, 2, 6, 7, 8, 9, 10, as required by defendant, and in 
civing the instructions asked by plaintiff. 

2nd. That the appellees were trespassers, and cut the 
timber in the declaration mentioned on the land of the U- 
nited States, without any view to settlement, cultivation, or 
obtaining an interest therein, and as such trespassers acquire 
neither in virtue of public policy, nor law, a general or spe- 
cial property in the timber cut so as to enable them to.main- 
iin the above action. 

3rd. That the plaintiffs must shew in order to maintain 
the above action, that they had either a general or specie] 
property in the timber converted, and that they had the ac- 
ual possession thereof, or the right to'immediate possession. 

4th, That when a plaintiff recovers in trover the defen- 
dant by operation of law obtains a title to the property in 
controversy, and the plaintiff gets the value in damages 2, 
Kent Comm. 319. 

Sth. That im trover defendant may shew a little in a 
ranger paramount to that of plaintiffas a bar, 14 Johns 
Rep. 128, 

6th. Trover may be brought by the person having either 
‘general or special property, but a recovery by one isa 
tar to an action by the other 1, Chitty plea 152. 

7th. Absolute or general property in chattles is where 
Possession is united with the exclusive right to enjoy them, 
cial property is the mere possession of property by one 


vith the assent of the true owner, Webb v Fox. 7, Dr and 
ast, 391, 


~ 


N2 


. Persons cutting timber «n the lands of the United States, not being 
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ea 6s Sth. That there was no law of the government of the 
_~ United States at the time the above trespasses were commit- 
R.and A. P. ted by appellees, that gave them authority to cut timber up. 
aa igi 
‘on the public domain, or a right to such timber, or a right 
Tucker. ‘of possession in the land without the purchase thereof ac. 
‘cording to law (act of Congress 19th June 1834.) 


Brickey for Appellee. 


1. Can the action of trespass or trover be sustained by 
‘one who cuts wood or timber upon public land, the right of 
soil;remaining in the United States, against a wrong doer 
who takes it off and converts to his own use? 2, Stark Evi, 
837, 2, Phil. Evi. 121, 6, Bac. Abr, 707; 2, Saunds Rep. 47 
(note 1) 1 Camp, Rep. 551, (Greenstreet v Carr) 3 Mo. Rep. 
393, (James and Massie v Snelson. 
2nd. Did the court misdirect the Jury as to the law of the 
case, and thereby commit such error as to entitle the defen- 
dant toa new trial? 2, Cains Cases 83 (Depyster v Colo 
Ins.) 3. Mo. Rep. 382 (Homes v McKenney.) 
3d. The court was not bound to give instructions to the 
Jury upon abstract propositions of law: Therefore, the in- 
| structions asked for by the defendant and not given, were 
| properly rejected by the court, there being no evidence in 
the case to warrant the court in giving such instructions 
and had they have been given it would have been error. 
4th. The deposition of Burks offered by the defendan 
was very properly excluded by the court. 
5th. The 3d, 4th and 5th instructions asked by the defen 
dant and given by the court contain all the law of this cas 
scattered through all the other instructions which wer 
asked for and refused by the court. 
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Opinion of the Court by Napton Judge. 


The Turleys sued Tucker in an action of trover, and ha( 

a judgment for three hundred and seventy five dollars. 0 

, the trial the following facts appeared: The plaintiffs we 
owners of a saw mill, and in the spring of 1837 employe 

_ some ten or twelve hands to cut down trees in a pine 
{ about three miles from their mill, and within a half a mile 


. + the saw mill, belonging to Tucker. 
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The hands employed cut down. twelve or fourteen hun- may A aa 
red trees, cut off the tops, and marked them in convenient \_____ 
agths for stocks. The Turleys hauled away some of the R. and A. P. 
ys, but Tucker some time in the fall hauled away some a 
vo or three hundred of the same logs. Tuckers mill saw. Tucker 
{rom twelve to twenty five stocks per day, and Turleys/ 
ill ran about one third of the time, and sawed from one! 
jousand to twelve hundred feet of plank perday. It was; 
initted that the logs were cut on the public land. 

The instructions refused to be given by the court, at the; 
stance of defendant, it is unnecessary to insert, as they, 
ere in substance that the action could not be sustained on! 
hefacts above specified. Two of them will be sufficient to« 
strate some points in the case. The seventh instruction: 
tich the court refused was as follows: “If the jury shall 
ni from the evidence in the cause that the plaintiff cut 
wn the timber, in the declaration mentioned, without a 
na fide view to its use, and did not use the same, the tim- 
tbeing and appertaining to the public domain, and lying 
cut down from the first of-March 1837 until the first of 
tember 1837, then the said plaintiffs are trespassers 
ninst the United States, and cannot recover against defen- 
ut for using a part of said timber.’ The eighth instruc- 
1, which was also refused, was as follows: “If the jury 
ull find from the evidence that the plaintiffs cut the timber. 
the declaration mentioned upon the land of the United 
ites without any view to settlement or cultivation of the 
i, or acquiring a right or interest therein, then the plain- 
sare trespassers and acquired no interest in said timber by 
ue of said trespass, and cannot recover in this action.” | 
The court gave the following instruction: “Although | 
‘logs might have been cut by the plaintiffs on public land ; 
their own use yet they acquired such property in the 
S, as will enable them to maintain an action of trover for 

‘logs against a wrong doer.” 

Amotion was made for a new trial which was overruled, 
i the case is brought here by appeal. 

he decision of a majority of this court in the case of 
‘sie and James v. Snelson (3d Mo. Rep. 363) undoubtedly 


f 





586 


SUPREME COURT OF MISSOURI. 


‘ert. term. embraces the only material question arising from the reco 


eee, 


now before the court. In venturing to question the cx 


R. and A, P, Clusions to which the court in that case arrived, it-is prop 


Turley 
v. 
Vucker, 


that I should examine somewhat at large the grounds of th 


decision. 

To maintain an action of trover at the common law, th 
plaintiff must have a property either absolute or special a 
the possession or right to the immediate possession of tf 
goods which are the subject of controversy, 2, Whea. §% 
1050, 6, Bac. Abr. Tit, trover C. There is no pretence 
the plaintit? had any absolute property in the subject matt 
of the controversy. Had they such a special property 
would maintain trover? 

The special property spoken of by the books as saffici 
to maintain the action of trover, is of two kinds and of ti 
kinds only. The first is that property which is founded ¢ 
a mere possession, held subject tu the cluims of the absol 
owner. The other isa temporary property without poss 
sion, only one instance of which! have seen recorded 
the books, (Roberts vs Wyatt, 2 ‘Taun. 265,) and which| 
no affinity to the present case. 

The first class of special property arising out of me 
possession, and which will sustain the action of troy 
against a mere wrong doer, is the only kind which bears 
on the case under consideration. The authorities are ve 
clear that mere pos:ession is sufficient prima facie eviden 
of property to maintain this action against a wrong do 

Ist. Did the plaintiff by cutting the timber on the land 
the United States acquire suci possession? 

The entire argument upon which the plaintiffs right 
sustained, is founded, | think, upon a mistaken interpre 
tion of the general law maxim just alluded to. The ca 
of special property refered to by the’ authorities in illusti 
tion of that maxim, are that of a baijlee, a carrier, a less 
for life, a lord who seizes an estray,a sheriff who has levi 
on goods, and the finder of a jevel, In all these cases, a 
every other instance of special property founded on poss 
sion, the possession has been a peaceable and lawful pos 
sion, or a possession acquired by some shadow ’of title fra 
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reabsolute owner. | There is no case of a mere tresspasser, }*#*T. TR». 
quiring by his trespass, constructive possession. It seems RO 


587 


‘ 


be contrary to the settled usages of Jaw, for courts to in-R. and A. P. 


erfere in such cases, and aid one trespasser against another. 
for the peace of suciety, the law will interfere so far as to 
sotect actual possession, but will not raise a presumptive 
wssession as the foundation of a special property. . This 
appears clear not only from the very language in which this 
joctrine is couched, but from the reasons by which law wri- 
ers have supported it. Mr. Starkie says, (3 Stark. Evi. p. 
1487.) “If the action he brought against a mere wrong do- 
tt, the mere fact of possession by the plaintiff is usually 
wiicient evidence of title, even although the plaintiff claim 
under a title which is defective, fer the possession of prop- 
ety is, ashas been seen, prima facie evidence of owner- 
ship. ~ 

The only reason then why possession is sufficient to main-. | 
tain this action is because it is prima facie evidence of own- | 
eship, either absolute or special. The possession of | 
ailee’s, carriers, &c., is evidence of their ownership, and 
that evidence could not be rebutted by showing the absolute 
property in another, in a suit of this character, because that 
absolute property would not be inconsistent with such own. 
eshipas they claim. They hold by the express or implied 
consent of the absclute owners, but in the case before the 
court the very evidence which establishes the possession 
proves also that possession to be tortious, and consequently 
the plaintiffs possession being only prima facie evidence of 
property is rebutted by establishing a conflicting claim to an 
absolute property in another. 

But let us examine the cases which have been relied on» 
and which are certainly the strongest to sustain the plain- 
iis claim, In Sutton vs. Buck, (2 Taun. 302,) it was pro- 
ved that the plaintiff beimg possessed of a cottage at T, and 
an inhabitant ‘there, and as such, claiming a right to cut 
tushes upon the T. common for his own use, cut down five 
or six loads of rushes, which defendant seized and carried 
away. The court sustained the action: The court: said: 
“Indeed if a person hath no color of right at all to cut down 


Turly. 
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Tucker. 
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—_._~ the rushes or taking the thing without any color of righ 
R. and A. P,acquire property therein. Butin the case at bar the plain 
sid tiff proved he had a right to cut the rushes and that he dj 
Tucker. ‘cut them; and we are all of opinion that he did thereby a 
quire a property therein.” There is nothing in this case t 
countenance the doctrine held in Massie and James vs. Snel 
son, unless it can be shown that those who trespass on the 
lands of the United States are differently situated from ot 
dinary trespassers upon the lands of private persons. This 

we will presently enquire into. 
The next case bearing on this point is the case of Bas 

The posses- 


sion sufficient 


to maintain May be found in anote of Mr. Williams, (2 Saun. 47, c.)sir 
the action of P 
trover must 


be a lawful fordas many trees as would make six hundred cords of 


one trespas- 


ser or wrong sir JT’, Palmer 
doer cannot 


maintain tro- make four thousand cords of wood to be taken at his élection 
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rushes, or to take away other things, he cannot by cutting 











sett vs. Maynard, (Cro. Eliz. 819) the substance of which 


almer being seized of a great wood, granted to Con- 

























wood, Ccrnford assigned his interest to plaintiff, afterwards 
granted to defendant so many trees as would 


The plaintiff by the assignment of Sir T. Palmer cut down 
the trees in question, and the defendant claiming by virtue 
of the grant, took them, and it was found there was sufl- 
cient wood left for defendant. {t was held that the action 
was maintainable even admitting the grant to plaintiff to 
have been voia for, says the reporter, “by the cutting down 
of them he had possession, and a good title against defend- 
ant, and every stranger, and being cut down it was not law- 
ful for defendant to take them.” Here the plaintiffs claim- 
ed a right to cut the wood under a grant from the owner of 
the land. It was prima facie no trespass, and as we shall 
see hereafter, in investigating the nature of the defence 
which may be set up in a case of this kind, the defendant 
could not rebut the prima facie title arising from posses- 
sion, by showing that the deed was void, because he claim- 
ed no title himself under the rightful owner inconsistent 
with the right of the plaintiff. It was proved that there 
was wood enough for both the grantees. This observation 
will apply to the case of Woodson vs. Newton, (2 Stra. 777) 
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in which, as well as the other case cited, the plaintiff claim- %?7 772» 
ed under and by consent of the absolute owner. ' a 
The case of Schermehorn vs. Van Volkenburgh, (11 rR. «a. P. 

Johns R. 529,) is illustrative of the principle now contended rary 
for. That was a case of a sheriff who levied on chattels Tucker. 
and took possession, and this possession the court held to be 
suflicient evidence of a special property to maintain trover. 
But the court in this case proceed to say: 
“There is no doubt that a defendant in an action of trover 
may show title in a third person,” and accordingly reversed 
the judgment of the court below, because it had refused to 
admit evidence offered of a paramount title in a third person. 
The case of Kennedy vs. Strong (14 Johns. R. 128,) turn- 
ed upon the admission of the defendant that plaintiff had 
property, and the court would not therefore permit him af- 
ter such acknowledgment to set up a title in a third person. 
In Rotan vs. Fletcher, (15 John R. 207,) the defendant 
was allowed to set up property in a third person. 
It has also been heid that the defendant shall not be al- 
lowed to set up property in a third person, without some 
shadow of claim in himself; 11 Wend. 54; and Wheeler A. 
C. L. 223. But, it will be observed, that this was a question 
of defence, and not of title in plaintiff. All the cases con- 
cur, however they may differ as to the kind of defence al- 
lowable, that the plaintiff must first show a prima facie case, 
and that must be by showing a property, either general or 
special; until that is done, the question of defence cannot ' 
eerie oo ‘ . ‘ Persons cut- 
It remains to be considered, whether the situation of the ting timber on | 
plaintiff is different from that of any ordinary trespasser on {he [ends of 
the lands of a private person. On this head I confess my not being ac- 
inability to perceive the force of the reasoning of this court '*! settlers, 
in the case of Massie v. Snelson. The court did not under- passers, and 
take to say what the law would have been, admitting the by "scquive 
plaintiffs to have been mere tresspassers, but proceed to as- chi elena 7 
sert that the settlers on the public land are not trespassers, or special, in. 
and consequently allowed the plaintiffs to recover. Now ‘he timber. 
from the report of that case, I have seen no proof that Mas- 
sey and James were settlers on the public lands; onthe con- 
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840. trary it might be fairly inferred from the testimony that they 
*_ were owners of a considerable tract of land, and no doubt 
R. & A. P. of the soil on which their iron works and other improve. 
Tey ments were located, and merely supplied themselves with 
Tucker. wood from the vacant lands adjoining their premises. I ap. 
prehend there is a vast difference between this and settling 
the public lands. By the seétlers, I understand those who 
locate on the public lands, with a view to a settlement, en. 
close fields, build cabins, and cultivate the soil, or take some 
preparatory steps for these purposes. These settlers have 
undoubtedly been viewed by the federal government ina 
favorable light, and their improvements have been from time 
to time secured to them by a series of just and equitable 
laws, called pre-emption laws. Their rights have also been 
repeatedly recognized by this court, and no one is more 
willing than myself that the protection of the judicial as 
well as legislative departments of government should be 

continued over this meritorious class of citizens. 

But Iam unable to see, what merit can be claimed by him 
who owning thousands of acres himself, yet prefers to get 
his firewood and rails, and timber, from the adjoining lands 
of the government, with no view to their improvement, but 
to the destruction of all the value which they possess. The 
practice 1 am aware is general, nor do | undertake to say 
it is morally reprehensive. It is not the province of this 
court to decide questions of-ethics, but I imagine the persons 
who commit these trespasses do not for a moment suppose, 

that they can claim any merit with the government for so 
doing, or that they can call upon the courts of law to assist 


Trespassers 


on the lands I conclude then that the plaintiffs, who trespassed on the 


of the United . we Pe ; 
te lands of the United States, occupy the same position witha 


the same po- trespasser on the lands of his neighbor, and could not, by 
sition with 


trespassers on SUch trespass, acquire any property, either general or spe-__ 


the lands of cial, The argument ab inconvenienti, suggested by the court 
private indi- 


‘| viduals. in the case of Massie vs. Snelson, and urged at the bar in 


Gamesand this case, is entitled to no weight in acase like the present. 


ppg hg Mo Whatever inconvenience may result from the law, as it now 
peer eulea..9 stands, it is the province of the Legislature to remedy,,,. In- 
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finitely greater danger must result to our rights of proper- °**T. TERM. 


ty by the incroachment of the judicial tribunals upon the _ 


1840. 


cacti 


precincts of the legislative department, than can possibly B & A. P. 
urley 
. 


ensue from the expected scuffle among the trespassers on 
the public lands. 

But these results are not likely to arise. Whenever there 
isan actual settlement, or the preparatory steps with a view 
to settlement, it is clear that the principle of this case can 
have no application. When sucha case occurs it will be 
time enough to investigate that matter. No pretence is made 
here that the plaintiffs had any such designs, and no proof 
of any actual possession, distinguished from that construc- 
tive possession which property, either general or special, can 
give. But the facts disclosed in the testimony on record, 
present a practical commentary upon the great inconveni- 


ence of the doctrine in Massie vs. Snelson. | If a person can™ 


acquire property by making rails, or cutting saw logs on 
public land, may he not acquire as good a right by merely 
ielling the trees? When does this right commence and when 
does it cease? What will be evidence of abandonment, or 
can there be none? If A goes into the neighboring forests, 
and by the aid of a hundred hands cuts down the timber for 
amile around, intending to haul them at his convenience to 
his mill, or to convert them into rails, at such times as suits 
tis convenience, how long must his neighbor, B, wait before 
ie can undertake to make use of the fallen timber? Even 
according to the customs of the country, so often alluded to 
it the bar, and whi :h this court is desired to engtaft into the 
‘ommon law of the land, such practices are not considered 
idmissible, or_as giving any title in the trespasser. |\ It is 
ield equitable, and with some propriety, that a man must 
cut and split ashe goes, if his object be rails, or if saw logs, 
iemust cut down and cut up the trees in proper lengths, in 
order to give hima lien. But according to the doctrine now 
‘ought to be established, the trespasser may destroy the tim- 
ver for miles around, perhaps without any means of availing 
‘umself of it before it will be rotten and useless, whilst his 
ieighbors are utterly’ deprived of the benefit of participa- 
tion, and obliged to haul their firewood, rails or saw logs, 


Tucker. 
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SEPT. TERM 


1840. 


R. & A. P. 
Turley 
v 


Tucker. 
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from a distance of several miles over the very lands which 
the first trespasser has made bare. The truth is, when we 
leave the established landmarks of the law we are complete- 
ly at sea, and it will be left to the moral sense of each judge 
or jury to decide these nice questions of honor and equity. 
_ To allow a recovery in this case would, in my opinion, be 
subversive of the well established and long settled principles 
of law, which, whether wise or unwise, this court is bound 
to administer. Judgment reversed. 
Judge McGirk dissenting. 


Roussin et au v. Benton. 
A lessor cannot maintain an action of trespass quare clausum fregii, 
while there is a tenant in possession. 


Error to the Circuit Court of Washington County. 
Scott, Ziegler and Frissel for plaintiff in Error. 
ist. That the owners of the land cannot maintain the 
action of trespass unless the possession be vacant or he be 
himself in the actual possession. If there be a tenant in 
possession he, not the landlord, must bring the action. And 
it is immaterial whether the injury complained of be done 
to the possession or to the freehold, Campbell v Arnold 1 
John Rep. 311 Welcham v Freeman 12 John Rep. 183. 
2nd. That the action of trespass does not lie against one 
in the actual possession of land afterwards purchased from 
the United States by a different person. He may be a tres- 
passer as to the United States, but not as to the purchaser, 
Stryvesant vs Thompkins 9, J. Rep. 61. 
3rd. That the certificate of the receiver in the form late- 
ly used under the pre-emption law of 1838, is not such evi- 
dence of title as to enabie the holder to maintain the actign 
of trespass against one in the actual possession of the land 
designated in the certificate. 
Cole for defendant in Error. 
Ist. It will be insisted that the circuit court did not er 
in refusing the evidence preserved by first bill of exceptions. 
2nd. That there was no error in refusing defendants in- 
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structions and in giving the substitute as shewn by second orn, se 
bill of exceptions. iv? oth 
3rd. That the certificate of the receiver was legal evVi- Roussin et al. 


e > ¥, 
dence in the cause. Benton. 


Opinion of the Court by Tompkins Judge. 


Benton brought an action of trespass against Roussin and 
others in the circuit court of Washingten county, when 
judgment being given for him, the defendants prosecute their ° 
writ of error in this court to reverse the judgment of the 
circuit court. 

On the trial of the cause the court was prayed to instruct the 
jury, that if they believe from the evidence that Lord was in 
possession of the premises as tenant to the plaintiff at the 
time the trespasses were charged to be committed then Ben- 
ton could not maintain his action of trespass. This instruc- 
tion the court refused to give, and instructed the jury that 
Lord might recover for injuries done to his possession, but 
that the injury complained of was an injury to the freehold, 


and that for such injury the owner of the freehold could 
maintain his action of trespass, although Lord might be his 
tenant in possession. The opinion of the court is excepted 
to, and the giving of the instructions is assigned as error. 
The instruction given by the court was wrong. No evi-° A lessor can 


° . not maintain 
dence of the possession of Lord appears on the record.) action of 


The instruction asked as well as that given raise the pre- ttespass quare 
; ‘ r clausum fregit 

sumption that such evidence was given. But whether such while there is 
evidence were given or not, the instruction being unfavour- 4 acs A 
able to the defendants, it was errorin the court to give it, 
see 1 Johnson 511 and 12 Johnson 183 where it is decided 
that a lessor cannot maintain an action-of trespass quare 
clausum fregit while there is a tenant in possession. 

The judgment of the circuit court ought to be reversed, 
and all the court concurring it is reversed. 
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Loughridge 
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The State. 
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Loveurince v. Tue Srare. 


A freeman, accessary to a felony committed by a slave, is punishable 
in the same manner as though the principal was a freeman. 


Appeal from the Circuit Court of Jefferson County 
Bricky Circuit Attorney. 
Ist. Did the circuit court err in overruling the defendants 
motion to compell the State to elect which count of the two 


~ she would go to trial upon? 


2nd. Did the circuit err in refusing to give the jury the 
ord instruction asked for by the defendant? 

3d. Is there error in overruling the defendants motion for 
a new trial? 

4th. Did the court err in giving the jury further instruc- 
tions when they came into court and made the request? 


Opinion of the Court by Tompkins Judge. 


Loughridge was indicted in the St. Louis county, and on 
his application the venue was changed to Jefferson county, 
He was there found guilty, and appeals to this court. 

He was indicted for aiding Perry and Hanson, two slaves, 
in committing, Ist, an assault with intent to kill: 2nd. ag as- 
sault and battery, with intent to kill,on one Reuben Cran- 
mer. 

One of the witnesses states, that some time in the month 
of February last, on the day that Cranmer was shot, he, 
passing in the upper part of the city of St. Louis,heard the 
report of a gun, and heard Cranmer say, that he was _ shot: 
the witness stated that he immediately looked to the stable 
ot Loughridge where he saw smoke, and thought that the 
gun had been shot from that place; that he and another per- 
son went towards the stable to see that none should escape, 
and to find out if possible who had shot the gun; that while 
they approaching the stable Loughridge come out of his 
dwelling house and asked who was shot, who was killed, or 
words to that effect; that he was laughing and seemed high- 
ly pleased; that he told Loughridge, he knew that he Lough- 
ridge did not shoot the gun, but that it was shot from the 
stable, and he intended to see who had shot it; that Lough- 
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ridge said he had sent the negroes Perry and Hanson to the 
stable to take care of his horses and hay, and that no man 
should search his stable; that he was responsible for what 
the negroes did, and then called for his gun, and that it was 
brought to him by his son; that he raised it partly up to his 
face and said that he would stand up to any man who would 
face him with a gun; that in a short time the negroes came 
out of the stable, got into a wagon and went down town; 
that Loughridge thea got on his horse and in a few minutes 
rode off. 

Cranmer stated that in the month of February last, whilst 
he was engaged in cutting some wood in frent of his house, 
he was shot by some one from the stable of Louyhridge; 
which is about from forty to sixty feet fromthe house ot 
the witness: that the ball entered his right shoulder and in- 
jured him so seriously that he has not been able to perform 
any labour since that time; that he then went into his house, 
and in a few minutes thereafter, he saw Loughridge in his 
own yard with his gun in his hand and laughing. 

A witness named Moore stated that on the day Cranmer 
was shot, in the month of February last, he was sitting in 
his own door, near where Cranmer and Loughridge lived, 
when he heara the report of a gun and cries of murder; that 
he immediately started to the place from which he supposed 
the gun had been shot; that on his arrival at the stable of 
Loughridge, which is within sixty feet of Cranmers house, 
he saw Mr. Hutchison (the first witness) and another per- 
son whom he did not know; that Loughridge was in his 
yard with his gun in his hand laughing and swearing; that 
he discovered Cranmer had been shot, and immediately went 
to town after a constable; that he found Mr. Goidgn, acon- 
stable. and returned to the stable and found a gun (Eutche- 
son testified to the same gun) which was hid in the stable 
loft of Loughridge; tat the gun appeared on examination 
to have been lately discharged. Other witnesses testified 
to the same facts, and one stated a few days before Cranmer 
was shot he met Loughridge in the streets of St. L..uis, and 
that he commenced a conversation with him in which he 
spoke, harshly of Cranmer, and said that he would shoot 
Cranmer in less than ten days. 


SEPT. TERM. 
840. 


—— 
Langhetige 


The State 
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sept term. ‘The counsel for the prisoner prayed the court to instruct 
the jury, that the jury cannot inflict by their verdict im- 
Loughridge prisonment, that the defendant cannut be punished by im- 
prisonment in the Penitentiary under the present indictment. 
The counsel took exception (as a matter of form I sup- 
pose) to some instructions given by the court, which will not 
A freeman, be noticed. 
ecessary to: . ; . 
ee a By the 5th section of the 9th article of the act concerning 


felony com- 

‘rg crimes and their punishment, it is provided, that every person 

ishable in the Who shall be an accessury to any murder, or other felony 

poverty before the fact, shall be, upon conviction, adjudged guilty 

principal w as of the offence in the samedegree, andbe punished in the same 
manner, as herein prescribed with respect to the principal 
in the first degree; and by the 3lst section of the second 
article of the same act p. 171, of the digest of 1835, it is 
further provided, that every person whoshali, on purpose, and 
of malice of aforethought, shoot at or stab another, with in- 
tent to kill, shall be punished by imprisonment in the peni- 
tentiary not exceeding ten years. But it seems that in the 
case of slaves being convicted of any offence punishable by 
this act with imprisonment in the penitentiary, the punish- 
nent is changed by a subsequent act viz: the act of 1836, 
and therefore it is that the counsel for the prisoner insists 
that the prisoner cannot be punished by imprisonment in 
the penitentiary under this indictment. If the prisoner 
were a slave this argument would be irresistable; but as the 
presumption that he is a free man arises from the face of 
the record he must be held to the punishment prescribed 
forafreeman. The fifth section of the ninth article does 
not provide that the accessory shall be punished in the same 
manner that his individual principal would be, but in the 
same manner as is in that act prescribed with respect to 
the principal in the first degree. The circuit court there com- 
mitted no error in refusing to give this instruction. 

But a new trial was also moved, and it was charged that 
the court committed error in refusing that, as well as in 
refusing the instruction above mentioned. The evidence 
was such that itappears tome no jury ought to hesitate a 


moment to find a verdict of guilty on it. 


The State. 
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For the reasons above given, the:judgment of the cir- strt. rrxm. 
cuit court ought in my opinion to be affirmed, and ‘such twin: 
being the opinion of the other judges of this court it is ac- Loughridge 
cordingly affirmed. The State. 


Marruews v. Boas & Murpnuy. 


Action of Trespass—defendants pleaded severally libcrum tenementum, 
and jointly liberum tenementum as to one, and license as to the 
other. Plaintiff inadvertently filed to reply to the last plea in 
term time, andat the next term judgment was entered for defend- 
ants: held, that as the last plea required two replications, which 
could not be filed without leave of the court, and especially as the 
plea was unnecessary, th? court should have permitted the plaintiff 
to reply at the subsequeut term. 


Error to the Circuit Court of Washington county. 
Frissell for Plaintiff in Error. 

Ist. That the plea purporting to be the joint pleas of the 
defendants not being an answer, or even purporting or pro- 
fessing to be an answer to any antecedent pleading, must of 
necessity be treated as a nullity, and can neither require a 
replication nor a demurrer. 

2d. That if replications could be filed, they could only be 
filed during court, because the plea absolutely requires two 
replications, and two replications to one plea can only be 
filed by special leave of the court. Stat. of Mo. 460, sec. 30° 

3d. That this plea as to Wm. D. Murphy is identical (not 
several) with another plea filed at the same time, and the 
law does not require replications to two identical pleas. 
Stat. of Mo. 459, sec. 24. 

Cole for Defendants in Error. 


First. Did the circuit court err in refusing the motion of 
plaintiff for judgment? 

Secondly. Did the court err in rendering judgment of non 
pros upon motion of defendant ? 

It is insisted that the court erred in neither. 


en ae ea 
cot PTE Re iain sp 


Opinion of the Court by Tompkins Judge. 


Matthews brought an action of trespass against Boas and 
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“840. Murphy. They pleaded severally not guilty, and liberum 


_, tenementum. To these pleas the plaintiff replied, and is- 
Matthews sues were joined. But the defendants pleaded jointly that 
Boas & Mur- the place in which the trespassers were charged to have 
phy. been committed, was the freehold of one of them, and that 
the other entered &c. by his permission. To this plea the 
plaintiff failed to reply in term time, and at the subsequent 
term, judgment was, on the defendant’s motion, entered up 

against the plaintiff. 
The plaintiff contends that*he could not reply to this plea 


Action of in vacation, as it required two replications, leave of the court 
trespass—de- . ican, ian . , . altieaal 
fendants plea- being necessary to authorise him to file two replications to 


ded severally one plea; see sec. 30 of third article of the act to regulate 
liberum tene- 


mentum, and Practice at law. He was allowed to file a replication in va- 
oe see cation, but it must have been done within filteen days after 
um tenemen- 


tum as to one the close of the term when pleas were filed. It would have 
and license a heen more regular if the plaintiff had filed an affidavit, sta- 
to the other. a 


Plaintiff inad- ting what was urged in argument, that this plea was filed 
repcaas he late in the term and escaped his observation till late in vaca- 
eechecceng eg tion, when he endorsed thereon his demurrer. So faras the 
and at the plea regarded the owner of the freehold, it was entirely 
por aectrt useless, for he had pleaded the same before, and it was use- 
— ha less for him to join with the other defendant for whom only 
that as the it Was necessary to plead a license. As the defendants com- 
ors al re‘ mitted the first fault in filing a plea to which the plaintiff 
plications, could not reply without leave of the court, Which could not 


which could : A pe "a aa ad i 
vot be fled ave been obtained in vacation, and more especially as this 


wnat leave double pleading was by no means necessary to their defence, 
of the court, ‘ 


and espccial. this courtis not disposed to secure to them any advantage 
ly as the plea which they may have gained by committing the first fault. 
was unneces- es 


sary, the Murphy owned the freehold and had pleaded it. Boas had 
et port pleaded the same falsely as he seems to admit in the subse- 
ted the plain-quent joint plea; and it seems rather to savor of vexation 
ae eM that Murphy should again plead liberum tenementum jointly 
quentterm. with Boas, aid make that plea double, by coupling the li. 

cense to Boas in it. The judgment of the circut court will 

be reversed, and the cause remanded for further proceedings 


in conformity with this opinion. 
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Dopson v. JOHNSON. SEPT. TERM. 
1840 


Appeal from the Circuit Court of Perry County. -  , 


It lies upon the party, seeking a reversal of the judgment of the cir- Dodson 
cuit court, to show in what that court erred. “ 


Brickey for Appellant. 


Authorities cited—Digest 388 sec. 1-2-3, 4 do 370 sec. 
8, do 369 sec. 2. 


Johnson. 


Cole for Appellee. 


The reversal and dismission of the case by the circuit 
court, which it is insisted was correct, for the reason that 
the proceedings before the justice were a nullity, and the 
circuit court could not make them the basis of further pro- 
ceedings in the cause in that court after the irregularity was 
shewn, all the court could do was to place the parties_in 
statu quo. 


Opinion of the Court by Tompkins Judge. 


Dodson, it is to be collected from the face of the papers, 
sued Johnson before a justice of the peace, and there ob- 
tained a judgment, from which Johnson appealed to the _Itlies upos 
circuit court of Perry county; and that court on the motion pa yy mm 
of Johnson, the defendant, dismissed the cause. versal of the 

No transcript of the justices docket is sent up and PO 2,1 womor am 
sequently this court is not enabled to see that the circuit ape ng 
court committed any error in dismissing the cause. It was court erred. 
the duty of the appellant who seeks to reverse the judgment 
of the circuit court to shew in what that court erred. He 
having failed to do this its judgment must be affirmed by 
this court. > 

It is the opinion of each member of the court that the 
judgment ought to be aflirmed,and it is accordingly affirmed. 

Judge McGirk absent but concurred in the opinion then 
to be written. 

O2 
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SEPT. TERM. Smita v. Marrnews. 


1840. 
w.-—___ Appeal from the Circuit Court of Washington County. 


— An affidavit of newly discovered testimony, ona motion for a new 
trial, should contain an averment of due diligence. 


Matthews. 
Opinion of the Court by Napton Judge. 


Matthews sued Smith before a justice of the peace on an 
account and recovered $6, 123. Smith appealed to the cir- 
cuit court where judgment was again given for Matthews, 
Smith moved for a new trial and made affidavit that he had 

An aflidavit discovered new testimony which was material to him. This 
of newly <'* affidavit was accompanied with the affidavit of the witness 
mony,ona discovered, as to what he knew of the matter in controver- 
motion for a : a. ° . 
new trial, Sy» The circuit court overruled the motion and gave judg- 
ares con’, ment from which Smith appealed to this court. 
ment ofdue This courtis of opinion that the affidavit of the appellant 
diligence. should have contained an averment that he had used due 

diligence. And we are further of opinion that the testi- 
mony of Lynch the newly discovered witness was no Wis 
material. Judgment affirmed. 


Ringe: age pee O Lae ee Le ee 


Cuay et at v. Tue Strate. 


Appeal from St. Francois Circuit Court. 


The act of Feb. 13, 1839 (laws of Mo. session 1838-9 p. t01) giving 
justices of the peace jurisdiction in cases of disturbance of religious 
congregations, is in aid of the 27th sec. of 8th art. of the act con- 
cerning crimes and punishments (R. C. 1835, p. 209) making the of p: 
same offence punishable in the circuit court by indictment. The ju- seen 
risdiction of the circuit court and justices of the peace, in such ct- Shov 
ses, is concurrent. . 

oven 

Scott and Zeigler for Appellant. of th 

Ist. That the defendants having been tried convicted and iolloy 
fined with trial before the justice under the law giving to pers 
the magistrate jurisdiction in cases of breaches of the peace HM ‘0 co 

(see revised code 1835 page 372,) could not be indicted Mj con / 

and again tried and punished for the same offence. State It j 

Constitution page 28, sec. 10, acts of 1835 page 214 sec. 19. HM 'atroc 

Qnd. That offence charged is not indictable, the 27th sec- HM ‘in ¢ 
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1838-9 page 101-2 section 5th. 

Penal statutes are to bestrictly pursued and are strictiy con- 
strued, and not extended beyond their express words and 
cear import 6 Bazon abridgement (Guelleam’s edition) 390 
and foward 2 Cowan reports 419 Sprague v Birdwell, 1 vol. 
Mo. reports 147, 89 Reddick and McNear v Gov. 5 Whea- 
ton from 76 to 96 U. S. v Wethinger. It isan established 
rule that all acts in Pari Materia an to be taken togeth- 
er asifthey were one law, 6 Bacon abridgement (Guelleam) 
382 Douglass Reports 30. 

if a latter part of a statute be repugnant to a former part 
thereof, it shall stand as far as repugnant to a repeal of the 

former part because it is the last will of the Legislature, 6 


Bacon (Guellam) 373, and the title of a statute is no part of 


the statute 6 Bacon Abr. 369. 

When a statute creating a new offence, gives a penalty 
and directs how it shall be recovered the offence cannot be 
punished in any other way than that directed by the statute, 
6 Bacon Abr. 393 1 Bun Rept. 543, 4, 5 (Rex v Wrightclas, 
Cro. Jac. 643-4, Castles case. 

if a statute creates a new offence and appoints a particu- 
armethod of proceeding against offender, without mention- 
ing an indictment, no indictment lies, because as the methods 
of proceeding are expressly mentioned that by indictment 
seis to be excluded by implication, 6 Bacon Abr. 393-4 1 
Showers reports 398-9 400 401 (King v Manott when a new 
oTence is created by statute and a special jurisdiction out 
of the course of the common law is prescribed it must be 
iollowed: Ist Showers reports 401-2 King v Manott Cow- 
pers reports 524 (Hartley v Hooke,) and no statute shall be 
soconstrued as to be inconsistent or against reason, 6 Ba- 
con Abr. 391. 

It isa general rule that if an affirmative statute; which is 
introductive ofa new law directing a thing to be done ina cer- 
‘ain manner, that they shall not even although there are no 


tion of the act of 1835 page 209, making the offence charged sePt. TERM 
as a misdemeanor being repealed by the 5th section of the. 
act of the 13th February 1839, and which last act makes Clay etal 
the offence triable before a justice of the peace, see acts of 
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negative words, be done in any other manner, 6 Bacon 377 


_3 mass reports 307 (Gedney v Inhabitants of ‘Tuckly. 4 


thing within the inéention is within the statute, and a thing 

within the letter but not within the indendion is not within 

the statute, 6 Bacon Abr. 384-5, 3 Cowans reports 89 Jack. 

son Vv Colleris, subsequent Laws on the same subject matter 

repeals the former laws, Coxes digest 642, No 43-41-42 | 

Gallis 150 114 Conn digest 643 No 55 1 Paine 400. 
Brickey circuit Attorney. 

Ist. That both counts in the indictment are good in law, 
and a conviction may well be had on both or either (Arch 
Crim. pl. 59.) 

2. The Jaw upon which the indictment was founded has 
not been repealed (27 sec. dig. 209) and the act passed at 
the last session page LOL giving justices of the peace juris- 
diction of similar offences, does not repeal the first act as 
contended for by the appellant. I hold the rule of construction 
‘to be this, if by a former law an offence is mdictable at the 
* quarter sessions and by a subsequent law the same offence 
+‘ be made indictable at the assizes, here the jurisdiction of 
“the sessions is not taken away, both have a concurrent 
“ jurisdiction, and the offender may be tried at either u- 
* Jess the last act subjoins express negative words, as that 
* the offence shall be triable at the assizes, and no where else 
“(1 Bik. Com. 89, 90, 3 Bac. Abr. 563.) 

3. Several persons may be joined in the same indict 
ment, so several offences committed by the same party may 
he jcined in one indictment, (see digest page 483 section 
15, also 3: Bac. Abr. 563, Arch Crim. pl. 59. According to 
these authorities it seems to me the offence charged was 
clearly indictable and within the jurisdiction of the circuit 
court, there being no negative words, or repealing clause, it 
the last act, the former stands, consequently the circul 
court decided correctly in refusing to arrest the judgment 
and this court will now affirm it. 


Opinion of the Court by McGirk Judge. 


It appears by the record that at the July term of the ci 
cuit court, for the county of St. Francois, the grand juros 
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for that county indicted Eleazur Clay, Robert Clay, Wm. ba 


Finch and E.G. Clay, for disturbing a religious congrega-_ 


tion, assembled for public worship. Clay et al 
The second count charges and finds, that said persons did, qy,, aie 

at the same time, disturb the congregation, by committing 

massault and battery on’one Reed We. 
To this indictment the defendants pleaded not guilty, ex- 

ept Finch, who was not taken. At the November term of 

the court they were found guilty by the jury, and fined two 

‘ollars each. The defendants by counsel made a motion 

inartest of judgment, which was overruled, they then ap- 

neslel to this court. The error complained of here arises 

on the 6th reason in arrest of judgment, which is, that the 

‘ireuit court had no jurisdiction of the oflence, but that the 


urisdiction belongs toa justice of the peace. One or two 
other errors were mentioned by the counsel but were not 
relied on, and I will take no notice of them, as there appears 
to be nothing in them. 

In the year 1835 the general assembly passed a statute 


making it penal to disturb a religions congregation and ma- 
king the offence punishable by indictment in the circuit court* 
\. Code page 209, sec. 27, at the last session of the Legisla- 
ture 1839, p. 101. The legislature declares that from and 
after the passage of that act justices of the peace shall have 
jurisdiction of all cases of disturbance of religious worship, 
and may fine to the extent of ten dollars, and to commit to 
prison] for non payment &c. 

The counsel for the appellant, Clay, insists that the last act, 
giving the jurisdiction to justices of the peace, repeals 
the first act, which gives the jurisdiction to the circuit court 
the latter act being repugnant to the former act, to support 
this Mr. Scott cites, Coxes dig. 642 No. 41-42-43, 1 Gallis 
150 114, Comn. dig. 643, No. 55, 1 Paine 400. 

The counsel also argues that here the last act isrepugnant 
to the former, and therefore repeals it, and cites for this, 
several authorities. 

Mr. Brickey of counsel for the State admits the rules of 
law as above laid down to be correct, but then he insists 
that in this case the latter act isin no way repugnant to the 
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R40. former act, and that the rule is in such case, that where there 


_____ are two or more statutes on the same subject they shall be 
Clay etal so construed that all shall have effect if possible. To sup. 
The state Port this proposition the counsel cites 1 Bl. Com. p. 90 


where it is said, that if two affirmative statutes be passed 
la lea ial ; ; 
Big hy on the same subject, and the latter contains no repealing or 


( een ae negative words they may both stand, and Blackstone putsa 
4 ®: 101) case which is “that if by a former statute an offence be in. 
— jus. dictable at the quarter sessions, and a latter statute makes 
peace juris- the same offence indictable at the assizes, the offender may 
ping distur, De indicted at either, and that there is in that case a concur- 


bance of reli- rent jurisdiction in the two courts. 

+us congre- . 
sath, isin In the case at bar it appears to the court that the case put 
a8 po’ *7 by Blackstone is in point for the State. That here the two 
art. of theact Statutes are, as regards the offence nearly the same, with 


concerning | . teak ) . . 
crim-s and Some slight variations, and that the offence is only made 


gag punishable before a justice of the peace a/so, and that the 
(R. C. 1835 


p. 209) ma. jurisdiction is concurrent; therefore whichever gets posses- 
coe sion of the case first is rightfully entitled to try it. 

ishable in the This view is strengthened when we look at the title of the 
vircuit t . ‘ . 

- ndictment last act, which is an act for the more effectual protection of 


a public worship, p. 101. This title shows that the statute 
circuit court Was intended to be in aid of the former laws; and it is so, for 
= oll when the offenders are only subject to the action of the cir- 
in such cases, Cuit court time is given for them to runaway; but this gives 
sconcurrent.) ower to any one to act while the offence is in progress, in a 
summary and prompt manner. The latter act does thusaid 
more effectually the protection of public worship. — Itis 
therefore my opinion that there is no error in the judg- 
ment of the circuit court, and that the same ought to be 
affirmed. The whole court being of the same opinion the 


same is aflirmed. 
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Truespevt v. L.S. & D. B. Catnaway. 

i. A person cannot acquire a lien upon land purchased by another, by 
the voluntary and unauthorized payment of the purchase money, as 
one man cannot make another hisdebtor by paying money for him, 
without being requested so to do by the latter. 

2. A person who takes a conveyance of land with notice of the legal or 
equitable title of another to the same land will be held a trustee for 
the benefit of the other, and will not be permitted to avail himself 
of the statute of frauds, on the ground that the agreement under 
which he took the conveyance was not in writing. 


Appeal in chancery from the Gasconade circuit court. 
Frissell for Appellant. 


Ist. That a party toa bill for specific performance may 
admit a verbal contract to convey and still insist upon the 
statute of frauds as a bar to the performance. Rowe vs Teed 
15 Vis. C. R. 371. 

2d. That the statute in this case presents a complete bar 
to the prayer of the bill for a specific performance, there be- 
ing no contract, other than verbal, between Truesdell and 
McCoy, or his assignees, the Callaway’s. Leman vs Whilby 
3 Cond. Eng. Ch. Rep. 736, Bacon’s Ab’r. 120. 

3rd. That the purchase money not having been paid to 
Pritchett, neither at the day or any other time, Pritchett 
might rightfully sell the land to another, and the purchaser 
would hold the land divested of any equity that McCoy or 
his assignees might have had against Pritchett. Hatch vs. 
Cobb, 4 J. C. Rep.559. Kempsal vs. Stone, 5 J.C. R. 193. 

4th, That time in this instance did constitute a part of 
the essence of the contract between McCoy and Pritchett, 
the value of the property contracted to be sold being con- 
stantly changing. Dolout vs. Rothschild 1 E. C. Rep. 302. 
Parker vs. Frith do. 100. Benedict vs Lynch 1 J.C. R. 369. 
Newland on Contracts, 224. 

Sth. That until the purchase money had been paid, or ten- 
dered, neither McCoy or Callaway could ask fora convey- 
ance either from Pritchett or Truesdell in a court of equity, 
payment being by the contract a condition precedent. . 

6th. There being no allegations in the bill that McCoy 
had paid the:purchase money tu Truesdell, but there being 
an allegation that the same had been paid by McCoy to 
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Pritchett, and the proof being clear that Truesdell had paid 
the purchase money to Pritchett, and there being no proof 
that McCoy had done so, the court erred in founding its de- 
cree upon the assumption that McCoy had paid the said mo- 


B. Callaway, ney to Truesdell- 2 Maddox Chan. 438. 


7th. That even admiitting that the money had been paid, 
acourt of equity could not decree a performance to be made 
by Truesdell for the want both of privity and mutuality.— 
Newland on Contracts, 152-3. 1 Chitty, see practice 827-8. 

Sth. If McCoy or his assigneess have any remedy, not- 
withstanding their laches, it would be at law and against 
Pritchett. Hatch vs. Cobb, 4 J. C. Rep. 559. 

9th. No proof could be legally admitted of any matter 
not at issue between the parties, and the matter of the pay- 
ment by McCoy to Truesdell of the purchase money not 
being at issue, all proof tending to prove such payment must 
be excluded. 2 Maddox 438. 

Brickey for Appellees. 

1. That Truesdell acquired the title to the land in ques- 
tion as trustee, and as such was bound to convey to McCoy 
or his grantees the present complainants. If a man purchase 
land in the name of another and pays the money, it will be 
trust for him that paid the money, though there be no deed 
declaring the trust, for the statute of frauds does not extend 
to trusts raised by operation of law. A resulting trust, or 
trust by operation of law, remains as at common law, and 
susceptible of parol proof. 7 Bac. Abr. 142, letter c. and au- 
thorities there cited. 1 Johns cases 153, (Jackson vs Stern- 
berg,) 3 Johns Reps. 216, (Foot vs. Colvin.) 

2nd. The parties having submitted this cause to the deci- 
sion of the Judge as Chancellor, cannot now make objection 
to his decision. Therefore there is no error in the record 
or proceedings of the court below, and this court will affirm 
the decree of complainants. 

Cole for Appellees. 

Ist. Truesdell obtained the title to McCoy’s land mala 
fide, by false suggestions and a suppression of thé truth, 
when there is fraud trust arises. 1 Cranch on real proper- 
ty, 485. 
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Ind. When the title was obtained from Caldwell, Trues- 


jell madea public declaration of the trust to McCoy and A 


ihat he had notice of McCoys title. 


‘ - ° e . Vv 
3rd. That there isa trust created by operation of law in; g ana D. 
avor of McCoy orhisassignees. 11 Johns Rep. 95, 2 Story’s B. Callaway, 


quity 438. 2 Fonb. Equity 116. Sugden on vendors 443 

ind 527, 
ith. The plea of the statute of frauds cannot avail defen- 

ant, under the facts and circumstances of this case. Story’s 
quity, 16,441, 1 Cranch on real property 471. 

oth. The defence in the answer, which alleges a contract 
ot McCoy abouta 60 feet way, is not proved, is without con- 
ideration, is wholly indefinite, void and against law.— 
When matters are set up in avoidance they must be proved. 
2 Madd. ch’y 446, (Green vs. Hart,) 1 John Rep. 589. 

6th. The defence in the answer which alledges the pay- 
went of a sum of money by Truesdell to Pritchett for Mc- 
(oy cannot create an equity in behalf of Truesdell; because 

Ist. Truesdell paid the mohey to Pritchett without being 
equested to do so by McCoy. 

2nd. The relation of vendor and purchasor does not exist 
«tween Truesdell and McCoy, and the complainants are 
otbound by the transaction, and are purchasers without 
otice. 

drd. Truesdell obtained the legal title to McCoy’s land 
‘iaudulently and no equity can arise to him under the cir- 
umstances. 

ith. From the facts of the case if Truesdell did ever pay 
ioney he must have been repaid. 

oth. From the facts of the case Truesdell never did pay 
the money to Pritchett alledged in his answer and the alle- 
gation in this particular, as well as many others connected 
with it, are not proved. McKnight et al vs, Bright,2 M. R. 
110. Marsh vs. Turner et al, 4 Mo. Rep. 253. 

ith. There is no errorin the Chancellor in disregarding 
the issues in the cause, nor on finding the money repaid to 
Truesdell nor in the decree by him rendered in the cause: 

Opinion of the Court by Tompkins Judge. 

udge McGirk absent during the remainder of the present 
term. 
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Larkin S. Callaway and Daniel B. Callaway preferred 
their bill of complaint in the circuit court of Franklin coun- 
ty against William Truesdell, the appellant, and one Jesse 


LS. and D, Pritchett. The cause was transferred to the circuit court of 
B. Callaway, Gasconade county, where a decree being made against 


Pritchett, for want of an answer, and against Truesdell, on 
a hearing, he appeals to this court. 

The complainants in their bill state that they are the pur. 
chasers of a tract of land lying in said county of Franklin. 
That said tract of land was originally the property of one 
John Caldwell, who sold it, along with other land thereto 
adjoining, to said Pritchett, who sold the same to the defend- 
ant, Truesdell, to one William G. Owens, and to one Joseph 
McCoy, in separate parcels, giving to each a bond for a title 
to his respective part, whenever said Caldwell should make 
to said Pritchett a title to said tract of land; that the com. 
plainants purchased the interest of said McCoy; that Pritch- 
ett, when he sold the land, as aforesaid, to said Truesdell, 
Owens, and McCoy, put each of them into the possession 
of his respeciive parcel of land; that Pritchett had paid 
Caldwell for said land; and that Truesdell, Owens, and Mc. 
Coy, had each paid Pritchet for the portion which each had 
respectively purchased from him, and each was entitled toa 
deed for his land, that is to say, Pritchett to a deed from 
Caldwell, and Truesdell, Owens and McCoy, from Pritchett. 
That when said Truesdell and Owens applied to Pritchett to 
make them a deed, by agreement among themselves, Pritch- 
ett surrendered to Caldwell his bond for the title to said 
land, and Caldwell, in consideration thereof, did convey the 
said land to Truesdell, and that Truesdell in consideration 
thereof undertook to convey to Owens and McCoy, respec- 
tively, their several portions of said tract of land, according 
to the effect of the bonds executed to them respectively, by 
Pritchett; that in some short time thereafter Truesdell in- 
formed McCoy of this arrangement, and requested him to 
pass the title bond made to him by Pritchett over to William 
G. Owens, in order to have a deed drawn agreeably to the 
terms of -the bond, and that he Truesdell would execute it: 
that McCoy accordingly did deliver the title bond to-said 
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Owens, who wrote the deed and delivered it to McCoy, but s#rt. TERM. 


retained the bond; and that McCoy presented the deed to 


a 


Truesdell for execution, and he refused to do it, but said he Truesdell 
would execute any deed which would bind said McCoy and; g jing p. 
his heirs to keep open a way, sixty feet wide, through said B. Callaway, 


land, on the bank of the Missouri river; that McCoy told 
Truesdell that his bond called for the Missouri river as a 
boundary, and that if he did not execute the deed as drawn 
up by Owens, he would resort to Pritchett on his bond; that 
Truesdell then told McCoy he had no bond, alluding to the 
fraudulent collusion betwixt Tiuesdell and Owens, by which 
said bond was retained in the possession of Owens, and 
McCoy kept out of his title. The bill further charges Trues- 
dell with the act of procuring the deed for this land to be 
made by Caldwell to himself with intent to defraud McCoy: 
and further states, that neither McCoy nor the complainants 
have ever been able to recover the bond from Owens, and 
that they believe it is withheld by the contrivance of Trues- 
dell; that said Owens is dead, and McCoy gone to parts un- 


known to the complainants; that they are unable to give: 
the dates of the several transactions above stated, all of 


which are stated to be within the knowledge of Truesdell, 
and to have transpired within a few years. The boundaries 
of the land are there set out in the bill conformably, as is 
said, to the provisions in Pritchett’s bond to McCoy. The 
bill prays a decree for a conveyance of the premises, and 
that Truesdell may be restrained from proceeding in eject- 
ment against the complainants. 

To this bill Truesdell pleads the statute of frauds; and an- 
swering says, that he did purchase of Pritchett a tract of 
land on the Missouri river, in Franklin county aforesaid, in 
the year 1832, the legal title of which he understood when 
he purchased to be in one John Caldwell; that Pritchett at 
the time made him his bond for a title; to be made so soon 
as he could get a title made to him by Caldwell; that the: 


said bond was some years ago delivered up to said Pritchett,. 


and he cannot be positive as to the wording thereof, but: be- 
lieves the above to be substantially correct; : that some short 
time after said purchase he paid Pritchett the: purchase mo- 
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“ae ney, and demanded a deed for the land. Pritchett answered 


that the legal title to the Jand was in Caldwell, who was 
Truesdell bound to make him a deed. Pritchett then assigned to him 
L.. Sand D, his bond on said Caluwell fora tract of land including that pur- 
#, Callaway, ehased by him, ‘T’ruesdell, from said Pritchett; that he under- 
stood atthe time of theassignment of the said bond, and some- 

time before that one Wm. G. Owens and Joseph McCoy, had 
purchased or contracted to purchase from said Pritchett, the: 

residue of the tract of land mentioned in said bond, which 

said Pritchett held on said Caldwell, after deducting the 

quantity purchased by him ‘Truesdell, from Pritchett as 
aforesaid; that Caldwell did convey said land to him, and 

that he did say in the presence of Caldwell that he would 

convey to the said Owens and McCoy whatever portions of 

said land they were entitled to. ‘The land conveyed is there 

set out by metes and bounds. The deed was made by Cald- 

well on the 25th day of February, 1833. He then states 

that shortly afterwards said Oweus presented to him a deed 

to be executed by bim; that he refused to execute the deed 

so presented by Owens, unless there should be inserted in 

said deed a covenant to keep open a way sixty feet wide 

along the Missouri river; and that he mentioned to said 

Owens, that the understanding between himself and said 

Owens and McCoy was that there was always to be an 

open way, sixty feet wide, on the Missouri river, on the 

land conveyed by said Caldwell to the said Truesdell as 
aforesaid. That said Owens then said such was the under- 

standing, and that he would draw another deed and insert a 
covenant to heep open a way sixty feet wide on his portion 

of the land; that said Owens accordingly drew up another 

deed, inserting such covenant, which said deed said Truesdell 
executed. This deed he states was for about three acres. and 

executed on the 5th August, 1833, or thereabout; that he 

called on Pritchett to pay him for the Jand he had purchased; 

that before he called on Pritchett as aforesaid, said McCoy 

called on him, and mentioned to him that Pritchett held his 

note for his share of the land purchased by him from Pritch- 

ett, and that said note was due, and that said Pritchett was 

anxivus for the payment of such note, and requested him to 
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usk Pritchett to take in part payment therefor a note on one serv. Term. 
Bryant for the sum of one hundred dollars; he then called oe ' 
on said Pritchett, and having seitled his own business made Truesdell 
Pritchett the offer of Bryant’s note as McCoy had request-; J. 4 5) 
ed; that Pritchett refused to take it, and said it McCoy could B. Callaway. 
not pay him he would take the land back. and that he, out of 

trienship tor McCoy, paid Pritchett for him the sum of one 

hundred and twenty-five dollars principal, and seven dollars 

and thirty cents interest, that being the amount of the pur- 

chase money of McCoy’s interest in the land; that he then 

tcok from Pritchett the note of the said McCoy for the mo- 

ney above mentioned, paid by him as aforesaid to said Pritch- 

ett, and called on the said McCoy and gave him the said 

note; that said McCoy then expressed his thanks to the 
defendant, Truesdell, for his friendship to him in paying said 

note, and requested him to reimburse himself in part by col- 

lecting from Bryant the amount of the note on said Bryant, 

handed to the defendant by said McCoy as aforesaid; that 

he Truesdell shortly afterwards called on said Bryant for 

the payment of said note, and he not being able to pay it, 
Truesdell returned it to McCoy, and that McCoy told him 

that he would soon make collections and pay him the amount 

paid by him to Pritchett; that at the time of these 
transactions; he had the most implicit confidence in the 

integrity of McCoy, and made use of no precautions to guard 

against any breach of good faith on the part of McCoy. 

All these matters were transacted some time previous to 

the execution of the deed from said Caldwell to him, Trues- 

dell, and he further states, that he offered to execute to said 

McCoy a deed for his part of said tract of land, and to trust 

McCoy for the amount he owed him on account of money 

paid by him to Pritchett, as aforesaid, if McCoy could insert 

in the deed a covenant to keep open a way sixty feet wide 

on the Missouri river, through his part oi the land, agreeably 

to the understanding between said Owens, McCoy and the 
defendant, Truesdell; that McCoy not acceding to this pro- 

posal, he refused to execute the deed; that then to his aston- 

ishment McCoy denied that he owed him any thing, and de- 

clared that he would get a title to the land out of him any 
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how, thus betraying the confidence reposed in him for the 
payment of the sum of money which Truesdell, as he alle. 
ges, had paid to Pritchett for him; that McCoy had not yet 
repaid him the said sum of money. 

The answer further denies all fraudulent combinations for 
the purpose of defrauding McCoy; and alleges that in good 
faith he acquired the title with intention to convey to McCoy 
whatever interest he might be entitled to in the land convey- 
ed to the defendant by Caldwell, and that he is still willing 
to do so when McCoy shall repay to him the above mention- 
ed sum of one hundred and twenty-five dollars principal, and 
seven dollars thirty seven and a half cents interest, paid by 
him as aforesaid to Pritchett for McCoy. The answer also 
denies all combination with Owens, and all other persons to 
secrete the bond made by Pritchett to McCoy for a title to 
the land, or that he, Truesdell, knows any thing of said bond 
or of its contents, and asserts that the agreement betwixt 
McCoy, Owens, and the defendant, Truesdell, was to take 
deeds from the defendant for their parts of said tracts of 
land, with a reservation of sixty feet on the Missouri river 
as ap.open way; and denies that he ever told any one that 
he withheld the execution of said deed from McCoy in 
order to make him relinquish a part of said land on the Mis- 
souri river. 

The statute of frauds is again insisted on in the answer. 

The complainants on their part gave in evidence a quit 
claim deed from McCoy for the premises. 

John Caldwell, a witness for the complainants, testified, 
that. he did convey a piece of landin Franklin county ata 
place called Washington, to William Truesdell, and that he 
understood from William Truesdell that Joseph McCoy had 
a claim on part of the land so conveyed by him, and that he 
was to convey the same to said McCoy agreeably to the con- 
ditional lines; that the land was so conveyed because they, 
‘Truesdell, Pritchett and McCoy, concluded that he, Cald- 
well, would not wish to make so many conveyances, as he 
understood from William Truesdell. The witness also sta- 
ted that, to the best of his recollection, he understood from 
Pritchett that McCoy had paid a part or all for the land to 
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said Pritchett, he then stated the boundaries of McCoy’s a 0. 
claim about which, as there is no contention, it is useless to, 
notice it further. . Truesdell 
The witness being interrogated by Truesdell the defend-;, s {na p. 
ant, stated that when Truesdell came to him for a convey-B. Callaway. 
ance he brought with hima bond on Pritchett, assigned to 
him the said Truesdall, for a tract of land which he Cald- 
well had sold to said Pritchett on the Missouri river, some 
months previous to the time he, Caldwell, deeded to Trues- 
dell, (the punctuation and language of the bill of exceptions 
are obscure.) It is probable the witness said that when 
Truesdell came to get a deed executed that he brought along 
with him the bond made by Caldwell to Pritchett for a title 
to said land, and that this bond was assigned by Pritchett 
to Truesdell. 
The wife of the witness Caldwell also gave evidence and 
testified, that Truesdell admitted his obligation to convey to 
McCoy, whose improvements were contained within the 
tract conveyed by her husband. The same witness stated, 
that Pritchett was owing her a trifle, and said he could not 
pay until he could see McCoy, who he said was owing him, 
and that he said as soon as he could go and see McCoy he 
wanted to pay her, and also to purchase a black girl: that 
when he went and saw McCoy, he sent for her to come and 
get her pay, and also bought a negro. 
Otis Turner, another witness on the part of the complain- 
ants, testified, that some time in the month of September or 
October 1833, he was present at a settiement betwixt Mc- 
Coy and Truesdell; that Truesdell had sent for McCoy to 
come to his house and bring with him all his papers, as he, 
l'ruesdell wished to have a final settlement with said Mc- 
Coy; that McCoy came and brought his papers, and among 
them some notes on Truesdell, that he was present at the 
settlement, and that there appeared to be a question con- 
cerning some money which McCoy had paid Truesdell, 
which McCoy said could go in payment for a piece of land 
purchased from one William Miller, which Truesdell ap- 
peared not to understand, but at last admitted and settled in 
that way. This witness further testified, that he did not un- 
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derstand that Truesdell had made any payment towards 
lands for McCoy, except what he heard paid Miller. But 
there appeared to be seven dollars due Pritchett for interest, 
which McCoy said he had paid, but would pay again, and 
did pay the same to Truesdell afterwards. This witness al. 
so stated that he heard a deed read, which Truesdell had 
written to assign, (sign) for McCoy, that McCoy refused to 
take it because it did not call for the waters edge, which Mc. 
Coy said was his contract. That McCoy said he was wil 
ling to enter into a bond to leave a way sixty feet wide on 
the river, or more, if Truesdell and Owens would do the 
same, but that he wished the deed to call for the waters edge 
agreeably to contract: that at the time Truesdell offered to 
make McCoy this deed, he did not demand of McCoy any 
money as payment for this land. This witness also testified 
as to the boundary of McCoy’s claim. At this settlement 
the witness states that Truesdell gave McCoy his note for 
about nineteen dollars, errors, and omissions excepted, at 
this settlement it was agreed that Truesdell should keep, 
for the interest due Pritchett, a gun of McCoy’s which he 
had; this interest was about seven dollars, they could not 
ascertain exactly how mnch it was: that he heard no men- 
tion of land matters being due either way. 

The same witness, on cross examination, stated, that he 
did not recollect of a receipt being brought forward on the 
day of the settlement, given Truesdell by Pritchett, for mo- 
ney paid him by Truesdell, amounting to $125,00 principal, 
and thirty-seven anda half cents interest, which should have 
been paid Pritchett for McCoy by the said ‘Truesdell, and 
that Truesdell /ifted papers {rom McCov, but does not re- 
collect of McCoy lifting any from Truesdell at the above 
mentioned settlement. 

Joseph McCoy testified that on or about the Ist of Febru- 
arp, 1832, he purchased from Jesse Pritchett a tract of land 
lying on the Missouri river, containing about thirty-six acres; 
that he took Pritche‘t’s bond for a title to the same, and 
gave Pritchett his obligation for the payment of the price— 
Shortly afterwards, the witness states, that he paid Pritchett 
for this land, and took in his bond. About the same time 
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that the witness purchased he states that Truesdell also pur- SPT. TERM. 
chased from Pritchett about one hundred and eighty acres, 

a part of the same tract, and he also took Pritchett’s bond Trucedell 
for a title, as also did William G. Owens. It was called the L. §. ie D 


Caldwell tract, because one Caldwell was the original own- B. Callaway. 


rand had sold to Pritchett. Caldwell had not yet made 
Pritchett a title to this land, when the witness, the said 
Truesdell and Owens, purchased: he further states that some 
short time after he had paid Pritchett for this land, Trues- 
dell come to his house and told him that Caldwell had by 
consent of Pritchett and Owens conveyed to him the tract 
of land which Pritchett had bought of Caldwell, and also in 
parcels to the witness Owens and Truesdell, and that he 
Truesdell had undertaken to convey to the witness his part, 
aud told him if he would give Pritchett’s title bond to Ow- 
ens to write a deed by, he would execute such deed at any 
time; that the witness delivered Pritchett’s bond to Owens, 
and that Owens wrote the deed, which the witness presen- 
ted to Truesdell who refused to execute it; Owens retained 
the title bond; Truesdell refused to execute the deed unless 
the witness would convey sixty feet in breadth on the river, 
through his tract of land lying on the river for the benefit of 
him Truesdell and Owens, for a landing and public highway. 
This the witness refused to do, but offered to leave a road if 
Truesdell and Owens would do thesame. Truesdell did not 
agree to this proposal. The witness stated that he held 
Pritchett’s bond for a deed, and would look to him for a ti- 
tle; that Truesdell then told the witness he had no bond, 
and that if he did not convey this sixty feet for the benefit 
of him and Owens he would never make a deed to the wit- 

ss; that he then demanded his bond from Owens, who 
told him he had delivered it to Pritchett, and when he de- 
manded it from Pritchett he told him he had burntit. The 
witness then describes the land, and states his sale to the two 
Vallaways. He denies that he ever did owe Truesdell any 
thing, and declares that at the very time that Truesdell retu- 
sed to make the deed, he and Truesdell had a final settlement, 
aid that Truesdelt lifled his notes with the exception of 
319,75 for which he gave his note to the witness. ‘This sets 
P2 
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tlement, he states, was made by O. Turner of Franklin 
county. After the settlement was made, Truesdell said he 
had paid seven dollars and some cents interest for the wit- 
ness, and the witness recollecting that he had sold Truesdell 
a gun for eight dollars, this sum was by consent set off a. 
gainst the other; the witness denies that after the above 
mentioned settlement he has ever had any dealings with 
Truesdell. 

It was agreed between the parties that the following facts 
should be evidence in the cause, viz: thata settlement of 
accounts between the parties took place on the 20th July 
1833, and that Truesdell executed his note to McCoy for 
about $19, this is the same settlement mentioned in Turner's 
deposition, that this note was afterwards sued on, and that 
Truesdell gave in evidence several items as an off set and 
had judgment for eight dollars. 

The defendant Truesdell then gave in evidence on his part 
a paper purporting to be a receipt from Jesse Pritchett to 
said Truesdell for $125 principal, and $7,31 cents interest, 
dated 5th August 1832, which sum was received on a note 
held by me or Joseph McCoy, the said note having been giv- 
en me for land sold to said McCoy on the river, in Franklin 
county, which land adjoins the land of the above named 
William Truesdell and W. G. Owens: this receipt purports 
to be signed by Pritchett. 

Nathaniel Bell, a witness on the part of the defendant, tes- 
tified that in a conversation betwixt himself and said McCoy 
in the subject of the sale of this property to Daniel B. and 
Larkin 8. Callaway, he asked McCoy what he would do 
concerning the river part that William Truesdell claimed, 
and that McCoy answered that he was to give them three 
hundred dollars in property, viz: in hogs, cattle, corn, wheat, 
and household furniture, &c., to pay said Truesdell for the 
above mentioned land, and that they might get the title from 
the said Truesdell in any way they could, that he did not! 
care if the Callaways got the title for fifty dollars. 

Daniel Waldo on the part of the defendant, testified that 
in August or September 1832 he. saw William Truesdell pay 
a note which said Pritchett held on Joseph McCoy, this 
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yote was for upwards of one hundred dollars and was giv- SEPT. TERM. 
. 0 
enfora tract of land described as the landincontroversy, 
hat the payment was madeat the house of Pritchett, that Truesdell 
\cCoy then lived in St. Louis county, and he heard Pritch- Lg. eo aD. 
ett say that McCoy had disappointed him and he wouid be B. Callaway. 
vlad to take the land back. 
The defendant having produced seven witnesses to prove 
that McCoy was not to be believed on his oath, closed his 
case. 
On this testrmony the circuit court found that McCoy 
iad repaid to Truesdell the money which he had paid to 
Pritchett for him, and decreed that Truesdell be enjoined 
om proceeding in his action of ejectment against the com- 
jlainants, and also decreed that he should convey to them 
that part of the land conveyed to him by Caldwell, which 
Pritchett had by his bond covenanted to convey to McCoy. 
These were the points substantially made by the defend- 
ants counsel. 
Ist. That the purchase money not having been paid by 
McCoy to Pritchett, either on the day it became due or at 
ay other time, Pritchett might lawfully sell the land to an- 
ther, and the purchaser would hold it divested of any equi- 
: which McCoy, or his assignee’s might have against 
Pritchett. 
‘nd. That the statute of frauds is a complete bar to the 
prayer of the bill for a specific performance, there being no 
vutract other than verbal betwixt Truesdell and McCoy or 
s assignees, the complainants in this bill. 
The evidence on the part of the appellant, Truesdell, that 
‘paid the consideration for this land in controversy is the 
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weipt of Pritchett for the money, and the testimony of 
Valdo that he saw Truesdell in Angust 1832, pay to Pritch- 
t, at the house of Pritchett, this note of McCoy made by 
into Pritchett. This is of so equivocal a character, that 
scarcely deserves consideration. In the first place there 
hot the slightest evidence that McCoy ever requested him 
pay it, or that he even ever promised after the pretended 
yment to repay Truesdell this money, which, ifit ever were 
idby him to Pritchett, he could not recover even in an ac- 
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tion of assumpsit, without such promise. It is well settled la 
that one man cannot make another his debtor, by paying 
money for him, without being requested to do it. For, sa 
all the books, if this were permitted, and A owed a sum 
money to a friend, and an enemy chose to pay that debt th 
latter, (the enemy,) might convert himself into A’s credito 
nolens volens, see Selwin’s nisi prius, title assumpsit; and th 
authorities there cited. 

But the acts proved to have been done, are such very sligh 
evidence of payment, that they scargely deserve con 
sideration. It certainly was no very dithcult matter {fo 
Pritchett to write Truesdell a receipt for the money McCo 
owed him, and as little trouble for Truesdell to count out ta 
Pritchett in Waldo’s presence the amount of the principa 
and interest due on McCoy’s note. There is not the sligh 
est evidence that this receipt ever came to the hands 
McCoy. And the only evidence that the note ever cam 
into his hands is the declaration of Truesdell himself, whic 
it cannot surely be pretended ought to be listened to in 
court house, not being given in answer to any matter state 
in the bill. It is quite incredible that any man who is suflet 
ed to be his own guardian would beso silly, had he paid th 
money as Truesdell pretends to have done, as to conted 
himself with such equivocal evidence of the fact, as a rece! 
of Pritchett. It makes the matter appear worse, too, th 
Pritchett, the only person capable of explaining these equi 
ocal acts, was made a party to this bill, and has not answe 
ed, and denied the payment by McCoy. But John Cal 
well states in his deposition ,that to the best of his recolle 
tion Pritchett told him that McCoy had paid “a part or 


for the land to said Pritchett.” Polly Caldwell, the wi 


of John Caldwell, vendor of this land, also states circu! 
stances strongly conducing to prove the payment to Prite 
ett by McCoy of all his demand. She said that Pritche 
owed her a trifle and could not pay her till he saw McCo 
and that he said as soon as he could go and see McCoy 
wanted to pay her and to buy a black girl; and when he we 
and saw McCoy he sent for her, and paid her, and bovg 
anegro. Butif it were established as a certainty. that! 
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money had been paid by Truesdell to Pritchett, still the evi- oe em 
dence of Turner is sufficient to raise the presumption that . —~"_, 
ithad been repaid to Truesdell before the institution of this Truesdell 
wit, or before that settlement. Turner states that the set-; ¢ Yua p. 
ment tock place in October 1833. It is admitted on record B. Callaway. 
that this settlement took place in July 1833, and that Trues- 
dell then executed his note to McCoy for $19 00. This set- 
tement, Turner States, was denied by Truesdell to be final; 
that McCoy produced several of Truesdeli’s notes, which he 
l'ruesdell difted, as the witnesses expresses it. In several 
places I have copied the testimony as 1 found it, not being 
very certain whether 1 could render the meaning in more 
intelligible language, or whether even I understood it. But 
Turner says that on that day, though he appears to have 
acted as accountant, he did not learn that Truesdell made 
amy payment towards lands for McCoy, except what he 
ieard paid to Miller; and this was the day on which Trues- 
lell tendered the deed too. 
But on the cross examination by Truesdell, Turner tells 
“that he does not recollect of a receipt being brought for- 
“ward on the day of the settlement, given Truesdell by 
“Pritchett for money paid him by Truesdell, amounting to 
“one hundred and twenty-five dollars principal, and seven 
“dollars and thirty-seven and a half cents interest, which 
“should have been paid Pritchett for McCoy by the said 
“Truesdell.” This is a literal copy, made so lest injustice 
should be done the defendant. This receipt must be that 
spread upon the record by the defendant, appellant here, as 
evidence that he had paid this money to Pritchett for Mc- 
Voy. It can hardly be conceived to be possible that he who 
iad called on McCoy fora final settlement on that day when 
the title to the land wasto have been made, and when McCoy 
refused the deed, could have forgotten so large an item in 
iis account. He might by possibility have been simple 
enough to have given, as he pretends in his answer, the note 
over to McCoy,and to have reserved this receipt as evidence 
of what he pretends to have paid for McCoy. But on such 
an occasion, when he fell in debt too to McCoy, this receipt 
could not have been forgotten. The conclusion then_ to 
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serv. TERM which I am irresistibly drawn is this—that if he then had 
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that receipt, he was ashamed to produce such evidence; and 
that it would not have been produced here but for the hope 

that in the mass of rubbish with which this record is loaded, 
it would pass without scrutiny. But the dates  sufliciently 
show that he had no such receipt at the time, frivolous and 

cheap as the evidence is. By the agreed evidence spread on 

the record the parties have fixed the date of this settlement 

to the 20th July 1833, and Turner too in the latter part of 
his deposition fixes the date to the same point of time; and 

Waldo, who testified to the gratuitous payment of McCoy's 

note, states that it was in the month of August or September 

that he saw the alleged payment made. ‘The receipt then 

was an afterthought. Indeed the pretended receipt is dated 

on the Sth day of August. With this testimony before it, 

the circuit court, as it appears to me, must have been very 

charitable to Truesdell to find only that McCoy had repaid 

him what he had paid to Pritchett for him. The testimony 

Was In my opinion amply sufficient to justify that court in 

finding that Truesdell did not pay any thing to Pritchett for 

McCoy. In his answer, too, Truesdell fixes the date of this 

p2yment pretended to be made to Pritchett on the 5th day§ 
August, when sixteen days before he had made a deed to 

Owens under this conveyance from Caldwell, and had ter- 

dered one to McCoy on condition of McCoy’s leaving in 

him the title to sixty feet of ground on the river. No dif 

culties were then raised either by him or Pritchett, because 

McCoy had not paid, nor had Truesdell yet extended his 

friendship to McCoy. Pritchett might well be ashamed to 

answer such a bill if he had executed the receipt purporting 
tobe made by him. But admit that Truesdell paid thi 
money as he states, out of friendship, and that McCoy after- 
wards recognized the act as his own, and promised to pay 
(of which there is no evidence, but the gratuitous declara- 
tion of Truesdell, which his counsel seem to have regarded 
as testimony in the cause,) he gains nothing by it here. The 
act gives him no lien on the land; nor could he in such case 
make it a lien but by making out a proper case in a bill filed 
for such purpose. 
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He says, in the second place, that this promise to convey S=?T TERM. 


to McCoy was verbal, and relies on the statute of frauds. It - 
does not appear in evidence that the bond of Pritchett to Truesdell 
McCoy was recorded, but Truesdell had actual notice of it,;,) ¢ Jia p. 
and by the 31st and 32d section of the act to regulate con- B. Callaway, 
veyances of land, found on page 123 of the digest of 1835; 4 person who 
that is sufficient to divest him of all pretensions to any right <n ta 
either in law or equity. But the justice of mankind has land with 


; : . ";, notice of the 
stamped such acts with disgrace before the statute was made jooat or equi- 


See Story’s Equity Jurisprudence, vol. Ist, page 383, section — sad 
~ . : : ee another to the 
395. But without resorting to the evidence of McCoy at game landwill 
all, who declares that he paid the purchase money to Pritch- be held trus- 
: tee for the be- 


ett, the testimony of John Caldwell and his wife raise a nefit of the 
very strong presumption that McCoy had paid Pritchett the hg 
purchase money. If any further evidence were required as = = 
against Truesdell, his unadvised and gratuitous declarations of thestatute 
of frauds, on 


nade in his answer, so inconsistent with the date of his re- ~ age aca 


ceipt, would furnish that evidence. But Pritchett, it is eVi- that the 
. ‘ ° : . agreement 
dent admitted that he had received pay; he admitted it by Wyger which 


his act in directing Caldwell to convey to Truesdell, that he he took the 


a ; = ; 9 Cc onveyance 
might convey to McCoy; and Truesdell, when on 20th July was siot in 


1533, he made a deed to Owens, and tendered one to McCoy, writing. 
admitted that he had ‘no authority from Pritchett to with- 
hold the title from McCoy. His own answer, the date of 
his receipt, and Waldo’s testimony, all show that it was not 
till the 5th August that he thought of retaining the title of 
this land, under pretence that McCoy had not paid Pritchett. 
But Pritchett, by failing to answer this bill, has admitted 
that he has received the price of his Jand, and it is difficult 
for me to conceive how Truesdell becomes authorized to 
complain of McCoy’s tardiness in paying him. He does not 
pretend that he purchased the bond of Caldwell from Pritch- 
ett; but only that as agent for McCoy he paid Pritchett 
McCoy’s debt. In every view I have taken of the subject, 
the decree of the circuit court is in my opinion correct. 

Ist, If Truesdell paid the money, and it has not been re- 
paid, he has thereby acquired no lien on the land, and has 
even lost his money, unless he can prove either a previous 
request by McCoy, or a subsequent promise to pay. 
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ned, 2d. If he had paid at the time he pretended before Cald. 
*__ well was directed by Pretchett to convey to him for the pur. 
Truesdell pose of conveying to McCoy the settlement in Turners pres. 
L. S. and Dp. ence shows that he was then indebt to McCoy, and conse. 
6. Callaway, quently that the money must have been repaid as the cir. 
cuit court found. If he paid the money after Caldwell con. 

veyed to him, the act was unauthorised and unnecessary, as 
admitted by the acts both of Pritchett and of Truesdell him. 

self; for on the 25th day of February 1833 he says Cald- 

well conveyed to him by order of Pritchett and he acknowl. 

edged his obligation to them to convey to McCoy by Pritch- 

etts order, and in pursuance of that admitted duty on the 

20th day of July of that year he tendered a deed to McCoy: 

and it was not till the 5th of August then next that the pre- 

tence was found for retaining in himself the title]}to McCoy's 

portion of the land. This in my opinion amounts to a plain 

proof that there was no truth in the charge that McCoy 

had not paid Pritchell, and if he had not paid him, it was 

no part of Truesdells duty to withhold his title to the land. 

But some reliance it seems in the argument of the cause was 

had on the testimony of the witness introduced to establish an 
admission on the part of McCoy that Truesdell, had paid 
Pritchett for McCoys land. This testimony has been before 

stated in part. He says that some time in the last of April 

or first of May 1835 McCoy sent for him (told him,) that 

he had sold the land to the Callaways provided they could 

raise the money, that in case they could not. he promised 
the witness to let him have it; the price was according to 

him $15V0. ‘The witness then asked him what he would 

do about the river part that William Truesdell claimed, and 
McCoy informed him that he was to give the Callaways 

three hundred dollars in property viz: hogs, cattle, corn, 
wheat, household furniture &c. &c., to pay the said Will- 
iam Truesde}l for the above mentioned land, and that they 
might get the title from Truesdell in any way they could, 
and that he McCoy did not care if they got the title for fif- 
ty dollars, and the witness states that he afterwards saw 
such property of McCoy in possession of the Callaways. 

In order to make out the case the counsel require us to 
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believe that this answer was not given to this question be- 18 0. 


cause it seems to answer as to the whole land, whereas the , - 
question related to a part only, and consequently that the ieee 
proper question to which this answer was given, related toy, g, ‘aii D 
the whole tract, and that a part of the testimony was omit- 8. Callaway, 
ted in the record. Now had this been the case it 
is to be considered that it was his duty before the cause was 
argued to see that the record was complete, and if not, to 
apply to this court to have it made so, and not tax the cred- 
ulity of the court so far as to suppose that both the counsel 
and clerk had neglected their duty; this duty too to see that 
the record is complete is the more imperative on the coun- 
sel as he claims to be benefited by the part alleged to be 
omitted. It is in vain to spread out the testimony of a 
cause on the bill of exceptions if we are required to suppose 
for, the benefit of the appellant what he has been too idle 
to preserve. But I consider the answer pertinent enough. 
It alludes expressly to the land concerning which the ques- 
tion was put (ie) theaforesaid land. But then it was pass- 
ing strange that McCoy should be giving money to the pur- 


chasers to pay for the part claimed by Truesdell, while he 
was receiving money from the same persons. There is no 
evidence that he was to give money to the Callaways. He 
was to give them property and such property as might rea- 


sonably be supposed to be very useful to them, the purchasers 
of the Jand, and very troublesome to McCoy, who it abun- 
dantly appears by evidence in the record, removed to dis- 
tant parts, while it equally appears that the purchasers re- 
sided, on the premises. The deposition of this witness was 
taken two years after this conversation, and his memory 
appears to be not very accurate; he states the price deman- 
ded by McCoy for the Jand to be three times as much as it 
appears by the deed of McCoy to the Callaways it was sold 
for. If we reduce the price which he states that McCoy 
said he was to give the purchasers for the river part claimed 
by Truesdell in the same proportion we shall have the sum 
of one hundred dollars, a very small sum indeed to com- 
pensate the purchaser for the trouble of prosecuting a Jaw 
suit with so troublesome a man as Truesdell has shown him- 





624 


SEPT. TERM. 


— 
Truesdell 


y 
L. S.and D. 
b. Callaway, 


SUPREME COURT OF MISSOURI. 


self on this record to be; off the record none of them are 
known to me. By seven witnesses evidence is given that 
McCoy is not to be believed on oath. Yet his testimony is 
coroborated by that of Caldwell and wife, as well as that of 
Turner. Truesdell furnishes himself testimony enough to 
satisfy me, that he sets up in this case the most unfounded 
pretensions to hold McCoys property, still more unfounded 
is his pretence to the right of compelling MCoy to keep open 
the way on the river. He states and perhaps proves that 
Owens accepted a deed with such provision, but offers no 
evidence to show any obligation on the part of McCoy to do 
the same or any understanding between McCoy and Owens 
on that subject. For the reasons above given | am of opinion 
that the Judgment of the circuit court ought to be affirmed, 
and Judge Napton also believing it ought to be affirmed, 
it is accordingly aflirmed. 


Cooper v. Maupin. 

1. A right of way, from necessity, from one part of the claimants land 
to another part of the same tract, over the land of another, cannot 
exist. 

2. Where the declaration in trespass contains two courts, one under the 
statute, and the other atcommon law, and the verdict is general, 
the court will presume that the verdict is for single damages only. 

Appeal from the Franklin circuit court. 
Frissell for Appellant. 

Ist. That the court erred in permitting testimony to go to, 
the jury respecting the number of times the fence had been 
thrown down, that not being a matter in issue. 

2nd. That the court erred in permitting a witness to ex- 
press his opinion on the comparative practicability of ma- 
king a road down two different bluffs, the said witness not 
being an engineer. 

3rd. That the court erred in refusing the 4th instruction 
prayed for by the appellant, 3 Kent Comm. 419 424 How- 
ton v Treason 8 T. R. 50. 

4th. That the court erred in refusing the 7th instruction 
prayed for by the appellant. 
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oth. That the court erred in giving the third instruction S#®", "ARM. 
prayed for by the appellee, 3 Kent 422, O. Fallonv Dagget _— 
and Price 4 Mo. Rep. 346, as to the last reservation. Cooper 
6th. That the Court erred in rendering Judgment upon Meapin 
the verdict of the jury in this case, the damages being en- 
tire, and the finding being upon counts on which both sin- 
gle and double damages must be assessed, Withington v 
Young 4 Mo. R. 564, Lowell v Lewis 1 Mason Cox dig. 
232. 
7th. That the jury should have found the issues joined 
upon the special pleas, and, in case of finding for the plain- 
tiff, the damages should have been subsequently assessed 
by another. 


Polk for Appellee. 


Ist. The court ruled rightly in allowing proof to go to 
the jury of the number of times defendant threw down 
plaintiffs fence. 

2nd. That the court committed no error in permitting 
plaintiff to prove that defendant had said, a road could be 
made down the bluff at his mill by a couple of hands in two 
or three months, and that the bluff at the mill was not higher 
or more difficult than that along defendants land, round 
which the way of necessity is claimed. 

3. That the court did right in refusing to give the fourth 
and seventh instructions asked by defendant. 

4th. That the court did right in giving the instructions 
prayed for by the plaintiffs counsel. 

do. That the second motion for a new trial was properly 
overruled by the court. 

6. That the motion in arrest of judgment was properly 
overruled by the court. 


Opinion of the Court by Napton Judge. 


Maupin the appellee sued Cooper in the Franklin Circuit 
court in an action of trespass quare clausum fregit. The 
declaration contains three counts. The first count charged, 
that defendant on a day specified, and cn divers other days 
from that day until the commencement of this suit, broke 
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and entered into a certain close of plaintiff (describing it) 
and then and there prostrated the fence of plaintiff, of great 
value, to wit: fifty dollars, and trampled down corn, wheat, 
oats and grass to the value of ten dollars, and with his cat- 
tle depastured and eat up the corn, oats Wc. of said plain- 
tiff to the value of ten dollars; and then and there prostrated 
and cut down the trees of plaintiff, and then and there dug 
up the soil, and also took and converted to his own use the 
fence, rails and timber, and wood, of the value of ten dol- 
lars, and other wrongs did by means whereof &c. 

The second count is founded on the 2d, section of the act 
entitled an ast to prevent certain trespasses, approved Feb. 
25 1835, (Rev. Co. of 35 p. 612) and the third count is 
framed upon the same section. 

To this declaration defendant pleaded; 1, general issue; 2, 
leave and license; 3, a right of way by necessity, and that 
the acts complained of were only such as were necessary to 
a proper enjoyment of such right of way; 4th, agreement by 
plaintiff with defendant in consideration of certain work, 
Jabour, and materials, furnished by latter to the former, by 
which the former granted to the latter, his heirs and assigns, 
a right of way over plaintiffs close, from a certain highway 
in Franklin county to the close of defendant, and that the 
acts complained of were done in the proper use of said way. 

Issues were taken on these pleas, the parties went to trial, 
and a verdict was given to Maupin for $175,00, which on 
motion was set aside and a new trial granted. At the June 
term 1839, defendant withdrew his plea of the general is- 
sue, and a trial was iad on the remaining issues. The jury 
found each of the issues for the plaintiff, and assessed his 
his damages to one hundred and fifty dollars; judgment was 
civen for the damages aforesaid and costs. The defendant, 
moved for a new trial; because the verdict was against law 
and evidence; because the court misinstructed the Jury; be- 
cause the court refused proper testimony and admitted im- 
proper testimony, and the damages were excessive. A mo- 
tion was also made in arrest of judgment, because general 
damages had been assessed by the jury upon a general find- 
ing, and under the common law count the damages were 
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recoverable. Both these motions were overruled. _ 

From the bill of exceptions the following facts may be 
considered beyond dispute. Leah Maupin in 1825 convey- 
ed by deed to Cooper the land on which he resided at tne 
institution of this suit, being a part of her entire tract. In 
1830, she conveyed the remainder to Maupin. IT*rom the 
plat of the land exhibited on the record, it seems that the 
bluff of the Missouri river separated that part of Coopers 
Jand on which his house was located from a field which he 
cultivated in the bottom, and this bluff, which was steep, 
extended through his entire tract; both Cooper and Maupin 
lived on the bluff, and had fields in the bottom; near the di- 
viding line between Cooper and Maupin was a ravine, along 
which Cooper and Maupin had by their joint labour con- 
structed a road to their fields in the bottom. This road was 
on Maupins land. Cooper could get to his bottom field by 
another road leading through the land of Mr. Williams, 
which was somewhat further than the road through Maupins 
land. About thelast of March 1838, Maupin fenced up the 
road with a good fence, staked and ridered, which Cooper 
threw down whenever he had occasion to pass the road. 
One witness testified that the fence was thrown down by 
Cooper thirty three times,and other witnesses testified to 
sixteen times, other than those spoken of by the first wit- 
ness. ‘T'his testimony in relation to the number of trespas- 
ses, was objected to by defendant, but admitted by the court. 
A witness also testified, that at the foot of another bluff, 
where Cooper had another piece of land, Cooper had been 
building a mill, and he (witness) had heard Cooper say, that 
he could make a road to the top of the bluff, where his mill 
was, at the expense of two or three months work, with a 
couple of hands, and witness thought that the bluifat the 
mill was as bad as the bluff at Coopers field. This testimony 
was also objected to by the defendant, but was allowed to 


























go to the jury. 
The defendant moved for the following instructions: 
1. That Leah Maupin in conveying to Cooper the land 


specified in the deed bearing date Nov. 24th 1825, convey- 
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Cooper 


. 
Maupin 


ing lands necessary for Coopers complete enjoyment of the 
land by said deed. 

2. That the conveyance of the land, adjoining that already 
conveyed to Cooper, to the plaintiff Maupin, vested in Mau- 
pin the said land, subject to the rights and easements of 
Cooper in that land. 

3. Thatif the jury believe from the evidence that both 
Maupin and Cooper claimed under Leah Maupin, and that 
the conveyance to Cooper was prior to the conveyance to 
Maupin, and that the way in question over a part of the 
land of Maupin was necessary to Cooper for the enjoyment 
of the land conveyed to him by Leah Maupin, they must 
find for the defendant. 

4, That if the jury believe from the evidence that the 
way in question is a way of necessity for Cooper to enjoy 
his own land, they must find for the defendant. 

5. That if the jury believe from the evidence that the lay- 
ing down the fences, and other acts complained of in the 2nd 
and 3rd counts, were necessary for Cooper to do, in order 
to go to his ownclose, they must find for the defendant on 
the said two counts. 

6. That if the jury believe that the way, out of which 
the fences were thrown, was made by Maupin and Cooper 
in partnership, and for their joint use, and that Cooper was 
in possession of said way, as far as such property is suscept- 
ible of possession, with the consent of the plaintifl, the ac- 
tion of trespass does not lie. 

7. Thatif the jury believe from the evidence that Mau- 
pin offered to pay Cooper for the way, it wasan acknowl- 
edgment of Cooper’s right to use the way, and the action of 
trespass does not lie. 

All of which instructions except the 4th and 7th the court 
gave. At the instance of the plaintiff the court also gave 
the following instructions. 

], On the issue made upon the second plea the jury must 
find fur the plaintiff, unless they believe from the evidence 
that the acts alleged in the declaration as trespasses were 
committed by defendant on a way leading frem a certain 
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public highway in Franklin county to the close of defendant, s*rr. Tex 
and that the defendant had no other way from said highway 

to said defendants close mentioned, ine that on which said “oon 
acts were committed, and that said acts were only such as 
were necessary to be done in passing said way. 

2. On the issue made upon the third plea, the jury must 
find for the plaintiff, unless they believe from the evidence, 
that before committing the acts attempted to be justified in 
said plea, there was an agreement made between owner of 
close of plaintiff and owner of close of defendant, in con- 
sideration of certain work and labor, &c., as alleged in said 
plea, by which the former granted to the latter and his as- 
signs, a certain way from the public highway to the defend- 
ants close, over plaintiffs close, and that the said acts were 
committed in passing on said way, so granted as aforesaid, 
and were only such as were necessary in so passing, and 
even if the jury shall find the justification alleged in the 
fourth plea to be true, it does not bar the plaintiff from re- 
covering on 2d and 3d counts of the declaration. 

3. That the defendant can have no right of way by ne- 
cessity over the land of the plaintiff to any other portion of 
the same entire tract of defendant’s land. 

The errors insisted on in this court are; 

Ist. The admission of improper testimony; 

2nd. Erroneous instructions given and proper ones re- 
fused. 

ord. Refusal to grant a new trial, and 

4th. Refusal of the court toarrest the judg prV¥ ARs 

I will examine these points in their order: 4 Pw hatev- 
er may be the proper constructions to be give ang 
count, the second and third counts are obvioufly framed up- 
onthe statute, and the second section of thi — 

a penalty of five dollars for every trespass théngj 
bed. The declaration alleged that on a certain day spect a 


v 
Maupin 


and on various other days between the days specified and the 
time of bringing this suit, the defendant committed certain 
trespasses. 

In order that the jury should know the amount of dam- 
age sustained, it was therefore proper that the number of 
trespasses should be given in evidence. The withdrawal of 
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the general issue could not deprive the plaintiff of this right, 
for the special pleas of justification admitted every thing 
charged in the declaration, and the plaintiff hada right to 
submit such proof to the jury, as, in the event of their ne- 
gativing the pleas, would enable them to ascertain the 
amount of damage done, on .any other supposition a writ of 
enquiry would be necessary in every case where special de- 
fences were set up; this would be a very inconvenient 
practice, and no precedent has been cited to sustain it. 

It is also objected, that the court suffered certain admis- 
sions of the defendant in relation to the practicability and 
cost of constructing a road over a certain bluff on the river, 
where the defendant had a saw mill, to go to the jury,. with 
a view to negative the idea of a way from necessity. This 
admission was collateral, but connectea with the statement 
of the witness in relation to the comparative steepness of 
that bluff, and the one running through defendants land, 
over which no road, as defendant contended, could be made; 
it was legitimate proof to sustain the plaintifl’s case. The 
only objection urged to this collateral admission, in this 
court, is, that the witness who gave his opinion about the 
comparative heights of the two blufls was not an engineer, 
I should suppose that it did not require the eye of an engi- 
neer to form a tolerably correct judgment of the compara- 
tive height and steepness of the two bluffs, for any purpose 
contemplated by either of these parties. If what the wit- 
ness detailed lad been a mere matter of opinion, the partic- 
ular skill and judgment which he possessed ought to have 
been shown, before his opinion could have gone to the jury. 
But, instead of stating what he supposed to be the height 
and steepness of each bluff, and leaving the jury to make 
the comparison for themselves, which would in general be 
the most correct mode of testifying, he stated what amount- 
ed to the same thing, that each bluff was about the same 
height,and about equally impassable. This objection there- 
fore seems to me rather captious. 

2nd. The court refused to give the fourth and seventh in- 
structions asked by the defendant. The fourth instruction 
was properly refused, because it did not leave to the jury to 
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determine whether the trespasses complained of were com- 
mitted in the proper use of the way or not. The sev- 
enth instruction contained an assumption that an offer on 
the part of Maupin to pay Cooper was an acknowledgment 
of Cooper’s right to use the way, and was for that reason 
properly refused. 

The first and second instructions given by the court for 
the plaintiff, seem to be unexceptionable. The third in- 
struction, however, involves a more difficult and important 
question, the determination of which must settle the rights 
of the parties in this suit. 

What constitutes a way by necessity, is not very well 
agreed on among law writers. Serg. Williams (1 Saun. 
323, n. 6,) is of opinion that there is no such thing as a right 


of way by necessity, except where it is plead by way of 


prescription or grant. To plead away by necessity in 
general terms will not answer, Bullard vs. Harrison (4 M. 
& S. 387.) Where there was once a unity of possession, 
as in the case at bar, it must be plead as a way by grant, and 
asa non existing grant; Chancellor Kent, (3 Kent. Com. 
d41,) after reviewing the authorities, says that Sergeant 
Williams’ doctrine is a sound one, “that it places the right 
upon a reasonable foundation, and one consistent with the 
general principles of law.” Chancellor Kent is also of 
opinion that the cases of Dutton vs. Taylor, (2 Sutten R. 
1187,) and Buckby vs. Coles, (5 Taun. 311,) established the 
doctrine, that a right of way may exist, by necessity, even 
over the land which the claimant of the way had previously 
sold. This is upon an implied reservation in the grant. The 
annotator on Saunders (1 Wm’s Saunders 323, a, note h,) 
says the case of Buckby vs. Coles is not very intelligible, and 
indeed it has been expressly overruled by Bullard vs Harri- 
son, (4 M. & 8. 387,) so far as allowed a general plea of ne- 
cessity. 

In Packer vs. Welsted (2 Sid R. 39, cited 2 Kent 380,) 
A had three parcels of Jand, and there was a way from the 
lirst to the second, and from the second to the third; B pur- 
chased all, and then sold the two first to C. It was held 
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that B, still, notwithstanding his deed, had his way through 
the other two parcels. 

The general principle to be drawn from these cases is, 
that where there are three parcels of land, and the owner 
of all three sells the middle one, he himself or, his assignees, 
or purchasers still retain a right of way through the middle 
parcel, there being no other way to get to the remaining 
land or third parcel, except by trespassing on their neigh- 
bor’s land, and this is called anecessity. It seems tu be both 
a legal and physical necessity. 

The case of Pernam vs. Weed, (2 Mass. R. 203,) recog. 
nized the correctness of this principle, and that this right of 
way not only could exist when implied froma grant, but 
when a part of a man’s land is taken from him against his 
will, as by an extent. But the court said it must be a way 
of necessily, not of convenience. 

The case of Gayetty vs. Bethune (14 Mass. Rep. 49,) is in 
point. The court examined all the points on which the right 
of way was claimed. They declared it could not exist by 
grant, because there was no adverse possession, or if so, it 
had not continued for twenty vears. As toa way from ne- 
cessity, they say “This right depending upon necessity exists 
only when the person claiming it has no other means of 
passing from his estate into the public street or road. In 
the case before us, there is an avenue, and.one which was 
provided when the house was built, leading from the street 
to the land in the rear of the house, besides which the house 
abutts on the street or square, so that the plaintiff may open 
a passage, if he has not one already. A right like this is to 
be construed strictly. In Temnan vs. Creed, the plaintifl 
had no other way to get from his land to the public street, 
and the front land had been taken from him invito by his 
creditors. In other cases where a man has granted land 
surrounded by his own which he retains, he is supposed ta 
citly to have granted a right of way. upon a well known 
principle that when a man grants any thing, he is held to 
have granted every thing necessary to the use and enjoy: 
ment of the thing granted. It may well be doubted if aman 
voluntarily takes a conveyance of land, surrounded on al 
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sides by the lands of his grantor and others, he can enforce mat VY 
this right of way under a plea of necessity, againstany one __ 
but him who conveyed to him. Now in the present case Cooper 
the plaintiff must be held to have voluntarily purchased, Suede 
knowing the situation of the estate; and if he had no access 
io the back part of it but over the lands of another, it was 
his own folly. 
It will be observed, Ist, That the passage spoken of by 
the court as leading to the street from the yard of the plain. 
til, was merely a four foot passage, and of course did not 
answer for wagons, &c: 2%, The court say no necessity ez- 
isted, because the plaintiff could pull down his house or wall, 
and in that way make a passage if he thought proper. 3, 
The court obviously question the doctrine laid down in Kent 
and in Buckby vs. Coles, that a man taking a conveyance 
can claim a way of necessity from any one but the grantor. 
The authority, then, of the cases of Dutton vs. Taylor, (2 
Lutthw. R. 1487,) Packer vs. Welsted, (2 Sid. R. 39,) and 
Buckby vs. Coles, (3 Taun.) is at least questionable, and has 
seen doubted by Serg. Williams, and the supreme court of 


Massachusetts, in Gayetty vs. Bethune. Admitting them to 
be the settled law, I see no reasons for carrying the princi- 
ples farther. No case has yet sustained a right of way from 
necessity from one part of the claimants land to another 

vartof the same contiguous tract over the land of another. way, /rom ne- 


A right of 


cessity 
‘low can such a way be called a way of necessity? It may aonener 


be convenient, but I understand the necessity must be abso- the claimants 
land to anoth- 

lute, and created by the intervention of anothers land. In er part of the 

Gayetty vs. Bethune, the court declared there was no neces- **¢ tract, 
over the land 

sity, because the plaintiff could have torn down his brick wall. of another, 

A proceeding I should suppose as troublesome and expensive “""*' °*'** 

as cutting down a bluff. 

The case of McDonald vs. Lindall (3 Rawle’s Pac. R. 492, 

‘Wheeler Am. C. L. p 388,) sustains this position. The 

court held that a right of way from necessity extends to a 

“ngle way.. “It is always,” say the court, “from strict ne- 

‘essity, and the necessity cannot be created by the party 

‘aiming the right. It never exists when a man can get to his 

jroperty through his own land, however inconvenient the way 

lrough his own land may be.” 
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sept. tera ‘The court did not in my cpinion err in instructing the ju- 
Bi A “that the defendant can have no right of way by neces. 
Cooper sity over the land of plaintiff to any other portion of the 
same entire tract of defendants land.” 

Third. The refusal of the court to grant a second new 
trial, is also assigned for error. The second section of the 
7th art. of the act concerning practice at law, provides that 
only one new trial shall be allowed to either party except 
where the triers of the fact shall have erred in a matter of 
law, or the jury shall be guilty of misbehavior, neither of 
these reasons existed in the case. No pretence was made 
that the jury had misbehaved, nor any that the jury had 
misconstrued the law as expounded to them by the circuit 
court; whether the court mistook the law or not, is another 
matter, and hes been examined in investigating the second 
point. 

Fourth. The first count in the declaration is supposed by 

defendants counsel to be a common law count, though con- 
Phe scart cluding contra forman statuli, and being joined with the 
trespass com statutory counts, and the verdict a general one, judgment 
counts, one should have been arrested. When the verdict of the jury 
—— aoe does not specify that double damages were found, I appre- 
other at com- hend the presumption is that such verdict is only for single 
mon law, and yap : » 
the verdict is damages, and it is the province of the court to double o1 
ile treble the damages. But if the party complaining chooses 
sume that the to take, as in this case, single damages only, the defendant 
1a te tg has no right to complain. The verdict then being for single 
agesonly, damages, would be good either under the common law coun! 
if such was the character of the first count, or the statv- 
tory counts. There was no cause, therefore, why ' 


should be arrested. Judgment affirmed. 
» 


v 
Maupin 
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Miriam and others v. Brurrer Adm’r. of Brurresx and 


others. 

. Ona judgment obtained under the provisions of the act of 19th Dec. 
1821 (R. C, 1825, p. 195,) concerning “buildings,” the execution 
can only issue against such property, charged with the lien, as the 
defendant owned or possessed at the tim? of the commencement of 
the suit. 

In proceedings under the act concerning ‘mortgages,’ all persons 
having an interest in the mortgaged property may join in the 
petition for the foreclosure and sale of the same. ‘The proceedings 
under this act more resemble those of a court of equity, than those 
of a common law court. 


Error to the Circuit Court of Washington County. 


Frissell for plaintiff in Error. 

That a judgment on account filed under the law regula- 
ting builders liens, is only a lien from the time of its rendi- 
tion, and is a general lien upon al] the real estate of the de- 
‘endant situate in the county when the judgment is rendered 
unless the plaintiffin the action issues a sci. fa. according to 
the provisions of the statute and thereby renders his lien 
specific as to the building and the five hundred square feet 
subject to the builders lien under the statute, Stat. of 1823 
page 193 sec. 3and 4and9. Thatasci. fa. is necessary in 
all cases when the builders lien is to be enforced, acts of 
1825, p. 194, sec. 1,3 and 4. 

Brickey for defendant in Error. 

1. Can the plaintiffs sustain this action upon the facts and 
circumstances set forth in their petition? [ conceive not for 
the following reasons. 1, Because Bruffee the mortgager 
had no legal right or title to the premises in question at the 
time of the execution of the mortgage. 

2. Because the lien raised by John Howe as a mechanic 
and builder,and for materials found in building a house upon 
the lot prior.to the mortgage, wiil hold in exclusion of the 
mortgage. Digest of 1825 page 194 sec. 1, 2, 3 and 4 same 
book, do 196 do 9. 

3. Because Ray acquired all the interest in the property, 
upon which the mortgage could operate, from Wash by his 
suit in chancery, and not directly by his purchase under the 
execution of Howe against Bruffee. 
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sert. TeRM =» 4, But for the suit of Ray v Wash there was nothing up- 

wer on which the plaintiffs could enforce their mortgage, nor 

Milam and Would they ever have attempted to have done so had not 

others Ray got the title in the lot as aforesaid. 

Brnffeeadm'’r 5. I will further submit whether their can by three plain. 

of Bruifee, 4if3 joined in one action shewing three separate, indepen- 
dent, and distinct interests, as in the present action, 1, Mil- 
am forhimself, 2, Alford adm’r. of Bates 3, Charles Ran- 
kin adm’r. of Honey. 

At law as well as in equity the courts will not take cog- 
nizance of distinct and separate claims or liabilities of dif- 
ferent persons in one suit, tho’ standing in the same relative 
position, 1 Chitiy, pl. 7-8. 


Opinion of the Court by Tompkins Judge. 


This was a petition filed under the statute, to foreclose a 
mortgage on certain property in the county of Washington. 

The petition was filed by Milam and others against Bruffee 
and others: it was demurred to and the demurrer sustained 
by the circuit court, and to reverse the decree of that court 
this writ of error was sued out. 

The bill states that on the 29th day of March, in the year 
1827, James Bruffee and wife executed to Elias Bates, John 
W. Honey, and the said William Milam, a mortgage deed 
oncertain property, to’secure to the said persons the payment 
of the following sums of money, to wit: to Elias Bates and 
John W. Honey the sum of $199,18, and to William Mi- 
lam the sum of $140: that the land aforesaid was subject to 
redemption for one year after date of said mortgage, and 
after that time liable to be sold by the petitioners: that James 
Bruffee died leaving these debts unpaid, and that they have 
not been paid since his death: that on the 14th day of May 
1827, John Howe filed in the office of the clerk of the cir- 
cuit court of Washington county an account for labour, 
materials &c. applied to building a house for the said James 
Bruffee,on the said Jand, in order to establish a lien upon 
the said house, under the law for securing to mechanics and 
others payment for their labour &c. passed 19th December 
1821, see digest of 1825 p, 194; and that at the March term 
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of the circuit court of Washington county, in the year 1829, ser. term. 
the said Howe obtained a judgment against the said Bruffee 
for $255; and that to satisfy this judgment the lot of land Milam and 
on which the house, built by said Howe as aforesaid, stood, i tn 
was sold, and that the said James 8. Ray became the pur- Bruffee adm’r 
chaser at the price of $202: that the petitions believe that the cl at 
said Ray, either has conveyed or promised to convey the 
said lot of ground to one Fielding McCormack, his son-in- 
law, and therefore they the said petitioners pray that the 
said James 8. Ray, Fielding McCormack, William W. Smith, 
who is in the actual possession of the premises, and Robert 
C. Bruffee administrator of the said James Bruffee deceased, 
be made parties; the petitioners further state that their mort- 
gage deed was recorded before the 14th day of May 1827. 
The petition concludes with a prayer that the mortgaged 
premises may be sold &c. 
To this petition there was a demurrer, which the circuit 
court sustained, and to reverse its judgment this writ of 
error was sued out. 
The second section of the act makes it the duty of every 
person, wishing to avail himself of the benefit of this act, 
to file with the clerk of the circuit court of the county in 
which the building to be charged with the lien is situated, 
and within one month after such demand shall have accrued 
a just and true account of the demand justly due him, after 
all just credits are given; which is to be a lien upon the 
building &c. and the clerk is required to make an abstract 
thereof ina book to be kept for that purpose, containing 
the name of the person laying or imposing the lien, and of 
him against whom or upon whose contract it is imposed &c. 
The third section of the act requires the person wishing 
to proceed against any property upon which he shall have 
a lien by virtue of this act, to commence his suit in the or- 
dinary form, and provides that no execution shall issue 
against the property charged with such lien unless the de- 
fendant shall have owned or possessed the said property, 
at the time of the commencement of the said suit. The 
time then at which this lien commences, is fixed by. the act 
itself at the time of the commencement of the suit, for it ex- 
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rert. TERM pressly declares, that no execution shall go against the prop- 
__._.__, erty charged with such lien, unless the defendant shall have 
Milam and OWned or possessed the said property at the time of the 
others ¢ommencement of the said suit. And certainly the framers 
Bruffee adm’r of this law never could have intended that the plaintiff in 
ae judgment should sell any greater interest in the said 


On a judg- property than the defendant might happen to own or ‘ pos- 
nt obtain- . . . pe) Ie , 
cd we nga sess at the time of the commencement of the suit, in which 


alpen of the judgment was obtained; when this suit was commenced 
the acto ‘ 


19th Dec, Weare not told on the record, but we are told that the mort- 
-) (Pp ‘ - “|e . 

ee a _ gaged deed of the petitioners was recorded before the 14th 
29, p. 195,)e © ieee ; ; 

concerning day of may 1827, which is the day when Howe under whom 

‘“‘buildings,”’ c Co SRP FRG PE Fe" dea hiel si? ‘ 

the execution tHe defendants in error claim, filed his account; and he could 


can only is- not have commenced his suit before he filed his account, the 
se creel probability is, that as he did not obtain a judgment till the 
ce eat iien. March term of the circuit court for Washington county in 
as the defen. the year 1829, the suit was commenced some months after 
dant owned the account was filed. The demurrer admits every material 


or possessed 


at the time of statement in the bill; it is admitted then that the mortgaged 


the com- — a 
mencement of deed was recorded before the account of Hiowe was filed, 


the suit. consequently the deed of mortgage must have been recorded 
before the commencement of the suit. for the account must, 
by the requisition of the act, be filed before the commence- 
ment of the suit. Atthe time then when this suit was 
commenced the petitioners had a lien on this lot of land on 
which the house is built, and consequently on the house it- 
self, to secure the payment of the money due them, Howe, 
then could sell nothing but the equity of redemption which 
alone was in Bruffee when Howe’s suit was commenced. 
But it was also contended by the counsel for the d e- 
fendant in error that the petitioners could not join in 
these proceedings, and authorities were read from Chitty 
— which might have been of more weight had this been a com- 
the act con- mon law proceeding. The proceeding is a creature of the 
aaeetanges,® statute brought into existence six or eight years before 
ell courts of equity had even a legal existence under the Terri- 
interest in the torial Government; and twelve or fifteen years before courts 
aoa of equity existed here for any practical purpose; and this 
statutory proceeding more resembles the proceedings of a 
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court of equity, than those of a court of common law. -If s#rt. Term. 
each one of the petitioners had filed his separate petition it —_ 
would have become necessary that each should make the Milam and 
two others co-defendants, with the other defendants. No a 
advantage-would have been gained by such a course, and Bruffee adm’r 
the costs would have been much greater; indeed they would Pm 
have been oppressive, and the representative of the deceased rin in tice 
might well have contended that as his intestate gave them a the foreclo- 


joint interest in the Jand they ought to join in their pines i 


and not oppress him with separate suits. The proceed. 
we ; : : 7 : ne ings under 
The judgment of the circuit court in such cases is like a th}; act more 


decree in chancery, it directs the mortgaged premises to be resemble 
fi ovo those of a 


sold and the principal and interest to be paid to the peti-court of equi- 
: adit ‘ . a. ee —, ty, than thos« 
tioners, and the remainder to the administrator. The court 3) Common 
can and ought to distribute the proceeds of the sale to each law court. 


petitioner according to his right, and should the mortgaged 


premises not be sold forenough to satisfy the demands of each 
party, then the court will apportion the proceeds, in sepa- 
rate actions, this could-not be so well done. SofaramIfrom 
considering it to be wrong for the petitioners to proceed 
jointly, that had they proceeded separately, | should have 
considered it to be the duty of the circuit court to make 
them consolidate their actions, and pay the costs incurred by 
their separate proceedings. For the reasons above given, 
lam of opinion that the judgment of the circuit court ought 
to be reversed, and Judge Napton concurring it is accor- 
dingly reversed, and the cause will be remanded for further 
proceedings, and that the defendants in error have leave to 
amend their pleadings. 
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SEPT. TERM. 
1840. 
ee 
Shore and 
Parkenson's 
Ex’rs. 


Vv 
The State. 


SUPREME COURT OF MISSOURI. 


Suore & Parxrnson’s Ex’rs v. Tue Srare. 


1, Murder, except in the first degree, is a bailable offence. Quere, whe- 
ther the finding of an indictment for murder in the first degree, 
renders the presumption so great as to deprive the circuit court of 
power to admit to bail? 

2. A recognizance to appear on the first day of the term is forfeited by 
the failure of the cognizor to appear on that day. His appearance 
on a subsequent day of the term will not save his recognizance. 


Appeal from the Circuit court of Washington county. 
Cole for Appellants. 


Ist. That the circuit court took the recognizance of bail 
without authority of law, and that the same is void. 

2nd. That the absolute forfeiture of the recognizance of 
bail, entered on the first day of the term by which the bail 
were prevented from surrendering Millsap during the term, 
was a proceeding against law. 

Brickey for Appellee. 

1. Is the defendants 2d plea good in law, that the circuit 
court could not take bail or recognize an individual 
against whom there was an indictment for murder? 

2. Is the 3rd plea of the defendants good in law to bar 
the state from proceeding by scire facias upon the recogni- 
zance? Dig Const., 28th page, sect. 10-11-12. Digest sect. 
19, page 477, sec. 26. 1 Bacon Ab’r. 356. Do. do. 355. 2 
do. do. 142. 1 Black. Com. 298. 


Opinion of the Court by Napton Judge. 


A scire facias was issued by the circuit court of Washing- 
ton county against Shore and Parkinson, on a recognizance 
which they had entered into for two thousand dollars, con- 
ditioned for the appearance of one James Millsap, on the 
first day of the March term of said court in the year 1838. 
The death of Parkinson having been suggested, Evans and 
McGready, his executors, are made parties. On the return 
of the writ, four pleas were filed. Two of the pleas were 
nul tiel record, and payment, on'each of which issue was ta- 
ken. The second plea set forth that the principal in the re- 
cognizance, Millsap, was indicted for murder, and that the 
circuit court had no lawful power to take a recognizance of 
bail in such case, the said offence of murder not being bailable. 
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The third plea alleged, that the action should not be sus- a 
tained, because the forfeiture of said recognizance was ta- 
ken on the first day of the term, when by law such forfeit- Shore and 
ure could only be taken on the last day of the term, the said as seh 
recognizors having the whole term to deliver up the body of 
the said Millsap in discharge of their recognizance, which 
they were prevented from doing by reason of the said for- 
feiture being taken on the first day. 

To each of these pleas the attorney for the state demur- 
red, and the demurrer was sustained. The issues on the re- 
maining pleas were found for the state, and judgment given 
accordingly. 

The only question for the consideration of this court, ari- 
ses on the corrgetness of the judgment given by the circuit Murder, ex- 
court on the demurrer. ane, 

By the constitution of this state, every offence is bailable, “eget 
except capital offences where the proof is evident or the whether the 
presumption great. Whether the finding of an indictment by ree oe tl 
a grand jury, renders.the presumption so great as to deprive say soeyp tng 
the circuit court of any power to bail, is, 1 think, not neces- gree, renders 
sary to be decided in this case. The plea alleged that the pn 
principal recognizor was indicted for murder, but did notas to deprive 
aver that it was for murder in the first degree. Now by s+ tl 
our statute murder is not of itself a capital offence, for aller to admit 
its grades, except the first, are punishable by imprisonment _— 
in the penitentiary. It does not appear to this court, from 
any thing in the record, but what this indictment might have 
been for aspecies of murder not capital. The court did not 
err therefore in sustaining the demurrer to this plea. 

The second plea is bad in several respects. It does not 
aver that the term continued more than one day, and for 
aught that appeared to the court the first day of the term 
may have been the last. In addition to this, no offer to ap- 
pear on any other day is positively averred, but that defend- 
ants by the forfeiture of the recognizance on the first day 
were prevented from afterwards appearing. A recogni- 

The plea however would not have been good, had it been 2#2¢e a 
amended in these particulars. The recognizance was for ivat tny of 
the appearance of Millsap on the first day of the term, and ‘"* te™ is 


; . forfeited by 
his appearance on the second or third day could not be plead. 


Vv 
The State 
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Serr. TERM. 'This court has decided in the case of Friar vs. Ray, (5 Mo. 
1840. sania . ; nial ‘ 
_____ Rep. 512) that the fiction of law in England which consti- 

Shore and tutes the whole term but one day, has no existence here, 

Parkenson’s . ; ; 

Fx'rs and thatour statute when using this term, has reference to 

The Stat naturai days. The judgment of the circuit court is there- 
1¢ State aes: ae 

fore affirmed. 


the failure ofthe cognizor to appear on that day. His appearanceon a subsequent 
day of theterm willnot save his recognizance. 


Jones v. SHAVER. 

A soldhis ‘equitable title” toa tract of land to B, who executed his 
note to A for the purchase money. It turned out that A had no ti- 
tle available at law orinequity: Held, that there was a total fail- 
ure of consideration, 


Error to the Circuit court of Washington county. 
Frissell for Appellant. 


Ist. That the equitable title of Jones in the lots sold to 
Shaver, constituted a valuable consideration for the bond 
sued upon. Greenleaf vs Cook, 4th Cond. R. 7; 2 Peters 182 
Story J.;*Violet vs. Potter, 2 Cond. Rep. 214; Chitty on 
Contracts 5 to 8. 

2nd. Where land has been bona fide sold but not convey- 
ed untilaftera judgment has been rendered against the sel- 
ler, in the county where the land lies, the lien of the judg- 
ment does not extend to the land so sold, and the purchaser 
takes the title unaffected by the lien. Sedgewick vs Hollen- 
back 7 John 376; Mo. Stat., 339, s. 2. 

3rd. That the delay of Shaver for three years to procure 
the conveyance, when during all that time he could have had 
it upon request, would render him liable to pay the price 
even if it had happened that he had lost the lots, the loss 
happening through his own negligence. 

4th. That hypothetical and speculative instructions if ex- 
cepted to,are error. Chiral and others vs Reinerken, 2 
Pet. 625. 

5th. That it was the duty of Shaver the purchaser to 
prefer the deed and present it to masters to execute. Sug- 
don on vendors, 163-5. 
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Brickey for Defendant in Error. 

1. That if the consideration for which the bond was giv- 
en has wholly failed the plaintiff cannot recover, conseqent- 
ly the circuit court committed no error. 

2. The evidence preserved in the record shews that Jones 
had no right to the land sold to Shaver, andthat the bond 
here sued upon was given in consideration of that land 
therefore void, and cannot be enforced against the defen- 
dants. 


Opinion of the Court by Napton Judge. 


The appellant sued Shaver in the circuit court of Wash- 
ington county, ona note for $325,00, by petition in debt. 
Defendant pleaded that the consideration of the note was a 
house and certain lots in the townof Caledonia, to which 
Jones at the time of the execution of the note had no title, 
and yet had none. Replication was filed, and issue taken. 
Defendant filed his bill for discovery, calling on Jones to 
state the consideration of said note, and whether he ever had 
or yet had any title. Jones’ answer admits the note to have 
been executed for the consideration charged, but states that 


he purchased the lots from one Masters, and had paid Mas- 
ters for the same; that Masters had not made him any title, 
but that the fact was well known to Shaver, and that he sold 
Shaver his (Jones,) equitable title. He states further that 
he gave Shaver an order on Masters for the title, and that 
Masters had been always ready to make the title to Shaver 


upon request. ; 

Evidence was given in the trial conducing to show that 
Masters had always expressed a willingness to make a title 
to Shaver, until perhaps some two or three years after the 
transaction between plaintiff and defendant, when it seems 
he became doubtful as to the title of some land which Jones 
had let him have for the lots. ‘Some judgments against 
Masters, amounting to about five hundred dollars, were of- 
fered and given in evidence, for the purpose I suppose of 
throwing a lien on the lots. 

The jury found a verdict for the defendant, and the judg- 
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\ecancaistaiayeinintinn?” 
Jones 
*. 
Shaver 
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SEPT. TERM ment went accordingly; the case is brought here by writ of 
_ error. A 

Jones The court is of opinion, without a particular investigation 

Shaver 0! the testimony, that the answer of Jones alone was suffi. 

Asold his Client to warrant the finding a total failure of consideration. 


‘equitable Jones does not show any title nor pretend to offer any which 
title’toa ., SP by , 
tract of landis of any legal validity, or would be of any avail or benefit 


snc a to Shaver. He supposed himself to have an equitable title, 
note to A. for but according to his own statement, he had no title either 
the »} < ° ° 

so gg it legal or equitable. He had nothing by which he could en- 


turned out force a’conveyance from Masters to himself, much less could 
thatA. had : r i . 
no title avail- he transfer.such a power to Shaver. Judgment aflirmed. 


able at law or jn equity: Held,that there was a total failure of consideration, 


z 


Tne Srate v Speear. 

1 In criminal prosecutions, where a conviction would subject the defen. 
dunt to capital punishment, or would render him liable to be re- 
strained from his personal liberty, an acquittal by a jury is, under 
the State constitution, a bar to any subsequent trial for the same 
offence. 


Appeal from the Circuit Court of Cape Girardeau county 
Brickey for the State. 


£ 


: [°: 
ri} 
es 

Pa F<) 


| 
} 


— 

ae 

wa 
oa 
Ps 


1. The circuit court erred in excluding proper and com- 
petent evidence offered on behalf of the State. 

2. The court erred in not permitting the evidence offered 
by the State to go to the jury as circumstantial evidence to 
sustain the indictment. 

3. The court erred by giving instructions to the jury 
which the state of facts from the record did not warrant. 

As to the statutory provisions on this subject, (see. Digest 
page 312, section 3; 4 Mo. Rep. 487.) 


Opinion of the Court by Napton, Judge. 


The appellee was indicted at the February term of 1839, 
of the Cape Girardeau circuit court, for selling spiritous li- 
quors to an Indian. ‘The indictment contained two counts; 
the first of which charged, \that defendant sold a half 
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pint of whisky te a certain Indian, ‘whose name was un- S#°T TERM. 
known to the grand jurors; and the ‘second charged that 

defendant gave the said liquor to an Indian, &c. Upon the The State 
indictment the defendant was tried, and acquitted by the 
verdict of a jury, the State appealed. 


Vv 
Spear 


From the bill of exceptions it appears that after the State 
had given evidence conducing to show one instance of de- 
fendant selling or giving liquor to an Indian, the attorney for 
the State desired to give other breaches of the statute com- 
mitted on the same day, and at the same place, by selling 
liquor to other Indians. This the court excluded. The 
court also instructed the jury, that they must be satisfied 
that the Indian to whom the liquor was sold or given was a 
fuil blooded Indian, and that the law prohibiting the sale of 
liquors to Indians did not extend to half breeds. 


The counsel for the defendant moves this court to dismiss 
the appeal, because an appeal does not lie for the State in a 
criminal case. 


Whether an appeal to this court lies in a criminal case, as 
well for the State as_for the defendant, Ido not deem very 
material to determine in this case. The statute gives an 
appeal in criminal] cases generally, without any exclusion of 
the State from its benefit, and Isee no reason why the State 
should not have an appeal as well as a writ of error, which 


it is admitted will lie. oe 
In criminal 
But whether the case was brought here by appeal or by prosecutions, 


: A < ~ whe - 
writ of error, I hold that the verdict of acquittal is a com- pace acho 


; . subject the 
plete protection to the defendant against any further pro-S00°ct toc | 


ceedings. The constitution declares, (art. 15, sec. 10,) that capital pun- 


: . : ishment, or 
no person, after having been once acquitted by a jury, can y uid render 


for the same offence be again put in jeopardy of life or limb, him sone Yr 
e ee P <4) e 
By this provision I understand, that in all criminal prosecu- rig spt 


tions where a conviction would subject him to capital pun-*2! liberty 
an acquittal 


ishment, or would render him liable to be restrained from his by a jury is, 
personal liberty, an acquittal by a jury is a complete bar to gr{° Ge .,.. 


any subsequent trial. The offence charged in this indict- tution, a bar 
. . : to any subse- 
ment was punished by fine and imprisonment. quent trial for 


With this view of the case it is unnecessary to investigate the seme o! 
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sert. TERM. the propriety of the instructions of the circuit court. Its 
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judgment should, in my opinion, be affirmed. 


ieocaceaenlll 
The State ; 
v Tompkins, Judge. 
Spear 
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I believe the statute gives the State no appeal, and that it 
never intended the accused to be put on his trial a second 
time after he had been acquitted. Ido not feel well satis. 
fied that the constitution precludes the legislature from giv- 
ing the State the right of appeal in cases of lighter offences. 
I concur in every other part of this opinion. 


Casry v Tue Srate. 

1. Ina prosecution instituted under the act concerning ‘Groceries and 
dram shops” for suffering spirituous liquor to be drank in the gro- 
cery of deft. evidence that deft. sold the liquor, and that the same 
was drank in his grocery, is presumptive evidence that the liquor 
was drank in the grocery with the permission of defendant, 


Appeal from the Circuit Court of Washington county. 


Cole for Appellant, 

[ti is insisted that the offence as alleged in the information 
and summons, is not warranted by the statute, the first being 
conjunctive, the latter in the disjunctive. Act 1839, page 
52, sec. 18. 

The offence proved is not punishable by the grocers law. 
16 sec. 36 page 55. 

The offence proved, if punishable at all, is an offence in 
violation of the dram shop law, and should have been pro- 
ceeded against, and in that law, (16 sec. 36.) 

It is not proved that Casey sutlered the liquor and wine 
sold to be drank at his grocery, nor is it proved that the 
same were drank there. Act. 1839, sec. 18. 

Brickey for the Appellee. 

Is the act passed at the last session of the Legislature, 
“an act to license and regulate groceries and dram shops” 
unconstitutional? (See last acts page 50 and following.) 


Opinion of the Court by Napton, Judge. 
In compliance with the duty imposed by the 47th section 
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of the act “to license and regulate groceries, dram shops “3 TERM. 
and for other purposes,” approved February 13th, 1839, 
John Brickey, a justice of the peace for Washington coun- Casey 
iy, filed information in writing before Eugene Mara, ano- ipy. State 
ther justice of the same county, charging the appellant with 
having sold wines and liquors, and suffering the same to be 
drank in his grocery. The offence is specified in the 18th 
section of the above mentioned act; the summons of the 
justice in pursuance of the information, advised the appel- 
lant Casey, that he was charged with a violation of the sec- 
tion aforesaid, in consequence of which he forfeited to the 
county of Washington twenty dollars. ‘The summons pur- 
sued the form prescribed by the act, a trial was had, witness- 
es were examined, the defendant was found guilty, and judg- 
ment entered against him for twenty dollars and costs. From 
that judgment the defendant, Casey, appealed to the circuit 
court, and judgment being again unfavorable he appeals to 
ihis court. 
From the bill of exceptions the following facts appear to 
have been given in evidence. The defendant was a grocer, 
at the time of committing the alleged offence, and sold wines 
and spirituous liquors in quantities less than one quart, and 
received pay therefor, and the said wines and spirituous li- 
yuors were drank at the house of said appellant. 
But two objections have been urged in this court to the 
judgment below. 
First, It is objected that the testimony proved the defen- 
dant guilty, not only of selling liquors to be drank about his 
srocery, but also of selling liquors in less quantities than his 
grocery license authorized. In other words the testimony 
not only sustained the charge prefered, but also proved the 
defendant guilty of another violation of the same statute, 
It is hardly necessary to say, that the defendant has no right 
to complain on this ground. 
It is next urged that the testimony was ‘insufficient to In 2 prose. 
convict the defendant of the offence charged, because the tated ands 


tuted under 
State did not prove, that the defendant suffered or permitted t?¢2¢t con- 


cerning ‘‘gro- 


the liquor to be drank in his grocery house. The witness ceries and 


proved that the liquor sold by defendant was drank at his (7° *ho?*"" 
R 2 4 
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serr. ter. house, and the legal presumption arises, that this was done 
by his permission, as every man is supposed to have a con- 
Casey trol in his own house. If this was not the fact, the defen- 


Tho Mate. dant could have shown that he forbade the drinking, and it 
e 
spirituous li- Was incumbent on him to show the matter of defence. 


5 ang as Judgment affirmed. 


grocery of defendant, evidenee that defendant sold the liquor, and that the same 
wus drank in hig grocery, is presumptive evidence that the liquor was drank in the 
grocery with the permission of defendant. 


Gerorcx,a man of color, v. Crate impleaded with Neary. 
An appeal will not lie from the judgment of the circuit court on an in- 
cidental matter, the suit being yet undetermined. 


Error to the Circuit court of Cape Girardeau. 


Opinion of the Court by Napton Judge. 


The record in this case shows that in September 1838, 
the plaintiff George filed his petition in the circuit court of 
Cape Girardeau county, with a view to institute a suit for 
the recovery of his freedom. The suit was accordingly 
brought by leave of the court in forma pauperis, and in pur- 
suance of the 8th section of the act, “to enable persons held 
in slavery to sue for their freedom,” the court directed the 
petitioner to be hired out by the sheriff. At the February 
term 1840, on the application of the defendant, the court or- 
dered the proceeds of the hire accruing from September 
1838, to November 1839, to be paid over to defendant.— 
os —— From this decision of the court the plaintiff appealed. 
ment of the This court is of opinion that the decision of the circuit 
‘revit court court on the collateral point saved by the bill of exceptions, 
en ee oe tt. must be considered incidental to the main suit which is yet 


the suit being undetermined. It is not therefore such a final judgment as 
yet undeter- : ae " ant 
OY will authorise an appeal. The appeal is therefore dismissed. 


. 
2. 
the d 
a. 
half ¢ 
on sa 
ded,) 
cessa 
Com. 
(Stat 


Ju’ 
and s 
son ¢ 
laine 
ants, 
and 3 
to dis 
assen 
Jame 
ly, ri 
sald | 
bruis 

Tk 
“unde 
With 
Asa. 
and 
afore 
the g 
terre 

T 
mate 





FOURTH JUDICIAL DISTRICT. 649 


Tue Srate v. McCourtney, and others. SEPT. TERM. 


The name of the prosecutor must be endorsed on an indictment for a , , 
riot, before the bill is returned by the grand jury. The State 
v 


Error to the circuit court of Franklin county. McCourtney 
Z and others. 
Brickey for the State. 


1. Is not this indictment good in form and substance? 

2. Did not the circuit court err in sustaining the motion of 
ihe defendant and in quashing the indictment? 

3. The court erred in overruling the motion made on be- 
half of the State to permit a prosecutor to be endorsed up- 
on said indictment, (before the defendants motion was deci- 
ded,) if a prosecutor in such case should be considered ne- 
cessary under the’ statute. Digest 202, sec. 6~7-8; 4 Blk. 
Com. 146; Digest 481, sec. 22,23; 3 vol. Mo. Rep. 125, 
(State vs. Wilson.) 3 Bac. Ab’r. R. 574. 


Opinion of the Court by Napton Judge. 


Julius Emmons, Sanford Whitworth, James McCourtney, 
aid seven others, were indicted by the grand jury of Jeffer- 
son county at the June term 1839. The indictment con- 
tained three counts. The first count charged that defend- 
ants, with others, on &c., at &c., “unlawfully, riotously, 
aid routously did assemble and gather together, with intent 
to disturb the peace of the people there being, and being so 
assembled with the intent aforesaid, upon the body of one 
James Pepper, in the place then and there being, unlawful- 
ly, riotously and routously did make an ssault, and him the 
said James Pepper then and there unlawfully, &c., did beat, 
bruise, wound and ill-treat, and other wrongs, &c.” 

The second count charges that defendants on &c., at &c., 
“unlawfully did assemble with intent to doan unlawful act 
with violence, that is to say, to beat, bruise and ill-treat one 
Asa Scott, and to the terror of the people of the state, then 
and there being,and being so assembled with the intent 
aforesaid, unlawfully and with violence, upon the body of 
the said Scott, then'and there did make an assault, &c., to the 
lerror of the people, &c.” 

The third count charges the same offence with some im- 
material variations. 
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serr.TERM- A change of, venue was awarded to Franklin county, 

* where the defendants appeared and moved to quash the in- 
The State dictment, because no prosecutor was endorsed. This mo- 
WoConstuny tion was sustained, and the state brings the case here by § 
and others. writ of error. 

By the bill of exceptions it appears that the attorney for 
the state, on the hearing of the motion to quash, moved the 
court for leave to permit the prosecutor to endorse his name, 
as such, on the indictment. This motion was overruled by 
the court, and exceptions duly taken. 

The 22nd section of the 3rd article of the act concerning 

Ped prose- Practice and proceedings in criminal cases provides, that “no 
page nt indictment for any trespass against the person or property 
on an indict- Of another, not amounting to felony, shall be prefered, unless 
ment for a ri- the name of a prosecutor is endorsed as such thereon, ex- 


ot, before the . : s 
bill is return- cept Where the same is preferred upon the information or 


ean ol knowledge of two or more of the grand jury, or on the in- 
formation of some public officer, in the necessary discharge 
of his duty, in which case a statement of the fact shall be 
made at the end of the indictment, and signed by the fore- 
man of the grand jury.” 

The 24th section of the same chapter says, “if any indict- 
ment so endorsed, shall be returned by the grand jury, ‘not 
a true bill,’ the prosecutor shall be adjudged to pay the 
costs.” 

From this last section it might well be infered, that after 
the indictment was found by a grand jury to be a true bill, 
the responsibility of the prosecutor ceases. It seems very 
reasonable that when the public officers of the state have 
endorsed the charge, by this deliberate act the party aggrie- 
ved should be relieved from further liability. But the 8th 
section of the 7th art. of the same act declares, that “if up- 
on the trial of any indictment, whereon the name of a pro- 
secutor is endorsed as such, according to law, the jury shall 
acquit the defendant, they shall determine and return, to- 
gether with their verdict, whether the prosecutor or the 
county shall pay the costs, and the court shall render judg- 
ment accordingly.” This section is a revival of the old law 
of 1825, and evidently contemplates the continued respor- 
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sibility of the prosecutor until the jury bring in their ver- tt a 
dict. . ‘ 
The question then arises whether the present indictment The State 
is such an one as requires a prosecutor. The indictment is yy, eietnsy 
founded on the 6th section of the 7th article of the act con- and others. 
cerning crimes and punishments. ‘That section provides, ’ 
that if three or more persons shall assemble together with 
the intent, or, being assembled, shall agree mutually to assist 
one another to do any unlawful act, with force or violence, 
against the person or property of another, or against the 
peace, or to the terror of the people, and shall accomplish 
the purpose intended, he shall be punished as specified in 
that act. This is nothing more nor less than a common law 
riot, of which three kinds are specified: First, unlawful and 
forcible acts against the person or property of another: Se- 
cond, Unlawful and violent acts against the peace, merely: 
And third, Such acts committed to the terror of the people. 
If these two last species can exist without the first, then 
there might be an indictment for a riot which would not 
come within the terms-of the 22d section of the third article 
of the act concerning practice and proceedings in criminal 
cases. But the indictment charges both a breach of the 
peace, and unlawful violence against the person. It has 
been urged that inasmuch as the breach of the peace is the 
gist of the offence, the statute requiring a prosecutor is not 
applicable. But the same may be said of assault and batte- 
ties, which are clearly within its provision. A public prose- 
cution is in no instance aimed to punish the private wrong 
sustained, but to assert the majesty of the offended law, and 
protect the peace of society. Assaults and batteries are as 
much breaches of the peace as riots, though the latter are 
of an aggravated character, and the aggravation of the of- 
fence consists merely in the increased number engaged. 
But if the act concerning the endorsement of prosecutors 
has no applicability to the indictment, to what indictments 
will it apply, since the jurisdiction of assaults and batteries 
has been taken from the circuit courts? And even before 
these offences were made solely cognizable by justices, what 
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offence against the property of another was indictable unless 


some such one as is described in the indictment? 

The court did not in my opinion err in quashing the in. 
dictment. 

But the attorney for the State, pending the motion to 
quash, moved for leave to have the prosecutors name en- 
dorsed. The statute requires this endorsement to be made 
before the bill is found, it is consequenily a part of the in- 
dictment, and must appear on the back of the indictment, 
as well as the endorsement of the foreman of the grand 
jury that the same is a true bill. This defect could not be 
amended. Our act of amendments does not apply tu crim. 
inal proceedings, and the accused is entitled to the benefit of 
the law, however technical or unnecessary it may seem, 

For these reasons the judgment of the circuit court should 
in my opinion be affirmed. 





